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ADVERTISEMENT. 


The Author has in this Volume completed 
his intention of publishing a Collection of 
Decisions respecting the present Practice 
and Pleading in the Court King's 
Bench (a ); and which are here arranged, 
according to the^ subject matter. Some 
valuable Decisions of the Court of King's 
Bench, after the year 1785, and during 
a time when there were no Reports of the 
Cases determined in that Court, are also 
introduced. The* latter have been taken 
from the Paper Books of the late Mr. 
Justice Asuuust, with, the Arguments 
and Decisions of the Court in the hand¬ 
writing of that learned Judge ; and there¬ 
fore their accuracy cannot be questioned. 
A few N<?tes of the Author have been 
introduced, and a copious Index concludes 
the work. 


1 6th Aug. Itfas. 


J. CHJTTY. 


(«) See Advertisement to Vol. 1. 




PRElvUIH. 


rn 

I he repeated errors into whieli persons, even the 
most intelligent, daily fall, from ignorance of the 
due course of proceedings in the superior Courts, 
sufficiently evince the utility of a work collecting 
the modern decisions upon the subjects of Prac¬ 
tice ami Pleading. A very large portion of the 

time of the Courts is occupied in discussing sub- 

• • 

jeets of this nature, and the success of a suit de¬ 
pends greatly upon the regularity and accuracy of 
the proceedings; and when the delay, the ex pence, 
and even failure of justice,* which frequently take 
place from inattention to these particulars arc 
considered, a favourable reception of this Work is 
anticipated, because it is intended to assist in 
conducting the practitioner through the numerous 
difficulties he may encounter in prosecuting or de¬ 
fending an action or a criminal proceeding. 


Constituted as the Court of King's Bench now 
is, no time could be more appropriate for such an 



IV 


undertaki'ng. The conspicuous anxiety to improve 

the administration of Justice, extends in no small 

« * 

decree to tlxi practice ol the Court: Reasons arc 
now satisfactorily assigned for decisions upon points 
Which heretofore have been treated as mere prac¬ 
tical rules, not to he discussed upon principle; 
hence the improvement in the modern practice, 
and the consequent utility of a work collecting 
and disclosintr it to the Profession. 


The decided cases arc in general reported as 
faithfully as the Author could state them; and 
considerable attention has been paid to the notes, 
which also contain several important decisions, not 
before in print, end which have been carefully 
taken and collected by a friend, whose legal know¬ 
ledge and accuracy render highly valuable any 
undertaking in which he may have been engaged. 

The Work* will be continued until a comprehen¬ 
sive collection It is been made of those decisions 
which establish the modern practice of the Court 
of King’s Bench; which it may be justly observed 
forms the 'model and example of that practice 
which in the. due ndminislralion'of Justice ought 
to be'observed by the Courts of this and Ollier 
countries. 


Icnijil<* J.mii.nv ls./w 



TABU-; 


or 


CASES UK POUT El) 


A 

1 'nix 

Anou\ mou-5 

I’nsrr. 

d.os (a) 

AHKAHAM r. Coales 

. 1 82 

Anonymous 

ib. 

Ahralmm v. Noakos 

. <il.j 

Anonymous 

d99, n 

Adams v. Thompson . 

do7 (a) 

Anonymous 

4 49, r: 

Adamson v. - 

■>0>) (a ) 

Anonymous 

1 o2, n* 

Alder, Kitchen v. 

. 282 

Anonymous 

4d4, n 

MdrrUm, Ilex r. 

IHd n. 

Anonymous 

4<»7, n. 

Allen i'. Harry 

. HiH 

Anonymous 

■189, n. 

.Mien, \\ adworlh v. 

18?) 

Annin mous 

•190, n. 

Andrade, ! A- Taslet v. 

()29, n. 

Anonymous 

d). n. 

Mionymous 

d 

Anonymous 

ib. n. 

Anonvmous 

1 1 

Anonymous 

192, n. 

Anommous 

dl 

Anonvmous 

ib. n. 

\nonvmoiis 

. 1 29 

Artioux mous 

49d, in 

Anonymous 

id:) 

Anonymous 

ib. n. 

Anonymous 

'280 (a) 

Anony mous 

ib. m 

\iumymou« 

■ 292 

Anonymous 

19 4, n. 

Anonymous 

dod (a) 

Anonymous 

ib. n, 

Anonymous 

?V/.« 

Anonyinom 

ib. lu 

Anonymous 

d<>7 (a) 

Anonymous 

■197>, n. 

Anonymous 

. did 

Anonymous 

ib. Ik 

Anonymous 

•‘>29 (a) 

Anonymous 

ib. n. 

Anonymous 

•ibid. 

Anonymous 

49d, n. 

Anonymous 

,.S51 (a) 
d.54 (a) 

Anonymous 

7)00, n. 

Anonymous 

Anonvmous 

ib. ik 

Anonymous 

• Soo 

Anonymous 

dOI 

Anonymous 

d?d (</) 

Anonymous 

7)0'2, n. 

Anonymous 

id. 

Anonymous 

7)09 

Anonymous 

. d?4 

Anonymous 

7)07), n. 

Anonymous 

d82 («) 

Anonymous 

ib. n. 

Anonymous 

dH.j (^/) 

Anonvmous 

ib. n. 






\ i 


\P,U- ()!■■ CASKS KK l*OI»TED. 



I’llvii 

B. 

I'.l-C 

Anonymous 

949, n. 


Anonymous 

it). 11 . 

Bagiev r. \\ atkius 

‘140 

Anonvmom * 

9C0, iK* | 

Baildou i I’illt i 

04.'» 

Anonymous 

940, n i 

Bailey v. Du\y 

7 7 ( J>) 

Anonymous 

•44/ , n» 

Baily Jones . 

7 1 1 

Anonymous 

44 7, n. 

]3aliard v. (»euardiu 

444, n. 

Anonymous 

if). ^i. ; 

_ 1 

Bank of J'.njiland »\ Al¬ 


Anonymous 

if>. n. 1 

kins 

400 

Anonymous 

mf 

■'•AS, ii. ! 

Banter*. I.evi 

i <> 

/ »•> 

Anonymous 

• 4iC, II, 

Barker, Horn s. 

4 

Anonymous 

•/ 

it), u. 

Barkley v. Faber 

979 

Anonymous 

9ti K n. 

Barlow, Hartley v. 

CC9 

Anonymous 

ll. 

Barnard v. Hidden 

tics 

Anonymous 

•»7 1, n. 

Bavnesley, George - 

H 

Anonymous 

479 , u. 

Barnett r. Newton 

08 <) 

Auonvmou 

47 l, n. 

J’ai ry, Allen v. 

KiS 

Anonymous 

oi? (ti) 

lUnletl, F.x jiarli. 

C07 

Anonymous 

id. 

Bartlett, (iillan r. 

71() 

Anonymous 

id. 

Beardmore v. IMiiMips ■ 

C89 

Anonymous 

id. 

Beaumont- Swallow v. 

. :> l h 

Anonomoiis 

id. 

Bedfordshire, Justice-. ol 

a purl c 

Aunmmoifs 

0 1 S (a) 


tiC 7 

Anonunous 

id. 

Beer, Thorpe r. 

. tet 

Anonymous 

0;29, n. 

IJelairs v. Poulluey 

Wifi n. 

Anonymous 

<>!:;, ii. 

Bell v. Ta\h r 

. 97C 

Anonymous 

o i 9 , n. 

Bell r. TliVuj»p 

. 9,41 

Anonymous 

li'ilfiO 

Bennell’s J3ail 

- CS9 

Anonymous 

» 0 ( it > 

lienson r. A\ hile 

7 1 1 00 

Anon\ mous 

<>7vi(/v) 

* ... 
Bernard v. VV inrun^tou 

. tss 

Anonymous 

C »7*t 

! Berry, (j mild v. 

. 149 

Anonymous 

OsO, n. 

; Bitpiell, Klindl v. 

400, ii. 

Anonymous 

7 <>!)((/) 

Birins v. Jhatt . 

. 9{>J) 

Anonymous 

7l4,n. 

Birkelt v. Willan 

. 099 

Anonymous 

• 7X7 00 

Blackford, Marsh ?. . 

. 9C9 

Anonymous 

740 (a) 

Bland, Drake v. 

. 1 ( K) 

Anon. Ex parte . 

0 Ki 

Blossom, Hewitt r. . 

7lH,(r/) 

Anon. 1 Jayne v. 

710 ,’ n. 

131 nil, Hebden r. 

. O 07 

Anon. lieiiiiolls v. 

099 («) 

J3Inndell, Smith v. 

. CCO 

Anon. Rex v. 

098 

13old’S Bail 

CSS 

Appleton, J3oml r. 

714 

Bond, A#npleton r. 

Bond, Callaway v. . 

. 741 

Armstrong v. Fuller 

190 

oSO, n. 

Aston r. (ieorue 

. COO, 4 

Bond v. Smart 

794 

Atkins, Hank of Enj> 


Bones v. Buuter 

. 90t 

land t. , 

. too 

Bonlcot v. 1 limhes . 

• C79 

Ay ton’s Rail , 


n 

Bowman, (iiahaiu v. 
13raeel)riiis>e, Stewart 
Bradshaw t-. Davis 

CK4, n. 

5C9 
. *74 








lirailhw;iiU: ; Drew u 
Did I v. \eele . 
Dromlev, Foster r 
Drooke, Mount Stephen 
Drown, 1 >r;ii11 1 \\aile r 
1 irou'ii r. i),;vi- 
Drown a. (Lillies 
lirown v. A\ r ftlit‘rt-11 . 
Drullou r. I>ulion and ; 
Duekle r-. IJoaoli 
liucki 11*1 I, SvTiMOM l • 
Dnllman r Callow . 
limiter, Dimes r. 
Durmcslcr ?■. Iliich - 
lilllioj), DillttOtl v. 
Dutler’s Dail 
liultcr ats.— 


loor. 


v 'I.'worth, 1 ).i\ ixou 
C!o-s, Johnson r. 

Coates. Abraham r. 
i. nlerid^o and others, lit* 
Crtlmaij /• l Tuber l 
Connelly Smith 
( •tokson r. Siiii|ison 
Cooper V. <1 1 diiison 
(looper v. IS ins 


. 18'2 
v v )SS 
. *sS 
■>e 

f)8l> (a) 

. isr 

. Will 


o.; j. 

Cinshie, \ nnsandon i 

Hi 

< - / 

Colierill, Doe r. 

. ‘277 

3 0‘ i 

(. ml oil i i . Seoll el nx. 

t— < - 
/•> 

, li. j 

( >\, l/m^.doV r 

. us 

?or 

('ox, lion sell v 

. ‘ill 

So 

| ( i'adoek r. Da\ is 

. i 7(i 

•i 1 1 

! ( riekmore, Theobald i 

. :> 17 


(_ JO we, li! .e 
{ '*'!i!f]i. Idle i . 

Collhnjp. ood, 1 luinphrii 
nek .. (i imill'V 


Callana\ i liond 

jS i II. 

Callow, ll'iilmae 


Campbell, 1! miter: . 

. I'M 

('amphell, Seoiiuad r. 

. '2So 

Campbell /. Sewell 
Carev, Thompson i . 

i >( )U i 

. 7‘in 

Carlisle’s ( ase . 

. ;di 

(hirriii'jpon's Dad 

. iuo ! 

Carter’s liail 

\‘i ■ 

(’arler v. 11 ai t . 

. -27() 

(airier, Shi* i s ? 

. r is i 

Cary, Coe r. 

. ! Si) 

Castle, Sie\ eiisoo i. 

. .uu ; 

Caumont r. I'rovosL 

d1 ‘2, ii.' j 

Cliainhers, 11 ice r 

.)?•> i 

Chapman r- Aiming 

/-■>. ii. ! 

('hapinan r. !)rmnn..i; 

US ; 

Chick’s liail . 

7 IT, n. 

Churchill Lord C, S. 

lllllll 

IHO 

Clarke, Dfinond r. 

i)i)n 

Clarke, l)i wm /. 

. > 

Clarke, fti ^urtc 

. 1 l )‘l 

Clarke r. AS ,od 

Pil), n. 

Cleuienl, Tee-dale ■. 

. (.-I >.; 

Clemenis r Sti rlinc 

:rHi ' 


'ill (is : Smith . I lfj 


1) 


Dalln , 

ilolnii'. 

70 1 

1 )amai 

1, . li‘\ c. 

i 17 

1 >a vis. 

DraiUhaw t 

• 574 

! )avis. 

lirown i 

. Hit 

1 lav is, 

Cradoek r 

. 17<i 

1 )avis ? 

lix parte 

<ir.;-7uu 

Da\ is, 

Mail's x 

(i‘2 .j, n. 

D r. i-. 

! iokiship 

01 1, n. 

Da\ is,, 

c 

J 

. UUl 

Davis, 

'i Jiompson x 

n. 

1 )a\ i-, 

. Tsiddenham 

. loO 

1 l.i \ ison *. (’icworth 

‘27 d 

1 la\ i s' * 

u *. St on on 

. 7 id 

i)avv, 

1’adev v 

77, (IA 

1 hlWsi: 

n r. Sladiord 

■1(iS 

Deacon M *rris 

. Id 7 

1 )elano 

, 1 ' oseoe v , 

. , j i 

De No; 

.11:’ v s *! 1 < i. Sle 

•-T ‘>f» 

Deny r. Ido*, d 

7” l 

i >•* Taste' .. dinilrade 

. k'JU n. 

Dew r. 

I’.USOIIS 

■dUo 

Dimourl - Clarks 

O, Ji ) 







TABLE OF CASES REPORTED. 


» Page 

Dixon v. Clarke . . 3 

Doe/lem.-r.'Badtitlc <215 

. . -.— Bromley v. Uoe lOO 

... ■ ■■ ■ Bullock r*' Thompson 

074 Ca ) 

. . . . — Cotterell r. Roe 

195, 2>7 

- ■■■■■■ -- Giles v. Wynne, Bart. 

310 

■ --- dlalsey v. Roe 100 

-James v. Staunton 

118 

- - - Jones ®, Roe 213 

■ ■ ■ Lorimer r. Lorimer 

230 

. . Lovell v. Roe .003 

-Paul v. Hurst. 102 

-Rendell and another 

v. Roe - 305 

■ Roberts etux. v. Gibbs 

et ux. . 47 

-Rumford and another 

v. Miller and another 
£30 n. 

-Simmons v. Roe 223 

• - Simons r. Masters 233 


-Tarluy v. Roe 5()0 

Douglas, Jell r. . . * 001 

Dowding, Newnham v. 711 

Drake, Bland v. . . HkO 

Draycott v. Pilkington 50.0, 11 . 
Drmining, Chapman v. 178 

Duberly v. Phillips 56.5, n. 

Dufficld, Dyball v. ,205 («) 

Dyball r. Dufficld id. ibid. 

F. 

Eldon v. Haig . .11 

Ellis v. —— . 333 

Elstone v. Mortlake 648 

Etherington v. Kemp. 634, 7$7 
Evans, Fattelson v. . 89 

Everett v. Wright 524, n. 

F 

Faber. Barkley, i. . 579 


Faber, Thurlt t. 

I’agf 

: 403 

Fairman v. Ives 

85 

Farley, Lowe v. 

• 92 

Farmer v. Turner 

557, n. 

Farner v. Wood 

400, n. 

Farrant, King t. 

. 745 

Farrow, Fenwick r. 

. 334 

Fenwick v. Farrow 

. 334 

Fisher, ex parte 

Fleet, Holah v. 

■ 094 

. 072 

Flindt -i>. Bignell 

400, i). 

Fore, Reid v. 

. 170 

Foster, Bromley v. 

. 562 

Fowler’s Bail 

. 78 

Francis, Martin v. 

. 241 

Friar, Rex v. 

. 702 

F#osl, ex parte 

558, n. 

Fuller, Armstrong r. 

. 10O 


a 


Garrett, Hodson v. . 174 

(Sates, in the matter of 501, 11 . 
Genardid, Ballard v. 333, ij. 
George, Aston v. . 190 

George v. Barnsley . 8 

Gcroek, White v. . 24 

G ibbs, Doc v. , . 47 

Gibson v. Houseman 047, n. 

Gilkcs, Taylor v. . 730 

Gillan v. Bartlett . 740 

Gillies, Browne v. 37 4Q0 

Goode, Sansom v. 311 

tioodtitle dem. v. Badtitle 499 
Gordon, Market v. . 131 

Gordon, Wiekes, v. . 00 

Gould v. Berry . 143-5 

Gould v. Logette . 659 

GrahanF®. Bowham 284, n. 

Gray, Nias v. 270, (a) 

Green v. Hartley 854 

Griffiths v. Stephens . 196 

Groome, Vincent v. . 182 

G un v. Honey man . 24 

Gundry, Cunnack v. 709 

Gfirnev, Ricketts v. 682 



TABLE OF CASES REPORT El). 


IX 


II 

Page 

Hachcr v. Hardy . . 280 

Haig, Eldon v. . 11 

Hall’s Rail . . 79 \ 

Hall, Bayliss v. . . 384(a) 

Halliburton, Taylor v. 494, n. 
llalluni, Jackson v. . 19 

Hamilton’* Rail . 494 n. 

Harden r. Wood . 500 

Hardy, Hacherv. . 280, n. 

Harper, Juliett;. . 617 

Harper v. Tahourdin 614, n. 

Harris v. Davit, . 620 n. 

Harris v. Wade and another 322 
Harris v. Whitechurch . 718 

Harrison, Rex v. . J)l\ 

Hart, Carter, v. .276 

Hart and others, Minchin, v. 215 
Hartley v. Barlow . 229 

Hartley, Green v. . 354 

Hawkins v. Puniest 617 (a ) 

Haychurch, Kingston v. 644 

Haynes, Hunt v. 7 

11 ay no v. - . 716, n. 

Hayward’s Bail . . 1 

Heath, Wood v. . 701, n. 

Hebden q. t. v. Bluff 607 (a) 

Hcbden v. Hentlev . 6(>7 

Henderson, Powell v. . 392 

Henderson v. SanAnn 225 

Henley, r l'illey v. • 136 

1 lent ley, Hebden v. • 607 

Heseltine, Silver v. 39 

Hewett v. Blossom 718 {a) 

Higden, Barnard v. 628 

Highgatc Archway C'ompany v. 

Nash . . 325 

Hilch, Burmester v. .471, n. 

Hill, Hoar v. . . 27 

Hill, Key v. . “ . 337 

Hilton V- Jackson . 677 

Hinton, Watson v. . 298 

Hoar v. Hill . • 27 

Hobson v. -- . 314 

Hudson v. Garrett . 174 

Holah v. Fleet . . , 672 

lloldship, Davis v. 644(a) 


l’nge 

Holman v. . ■ 710, u. 

Holme v. Dalby •. 704 

Hone v. Barker • 4 

Honeymah, Gun v. . 234 
Hooper’s Case . 491 

^Hooper and others, Rexv. 491 
Houghton, Plummer v. 329 

Houseman, Gilson v. 647, n. 
Howe, Munroc v. . 171 

Ho worth v . Samuel ’ 633 n. 

Huckfield v. Kendall . 693 
Hughes, Boulcot v. . 279 

Hurnphrievv Cullingwood 384 
Hunt v. Campbell . 731 

Hunt, Lord Churchill v. 480 

Huntv. Haynes . 7 

Hunt, Morris v. 9, 453,544 
H unt, Snel lgrove v. .71 

11 unt, Stebbing v. . 384 (a) 
Hunt, Williams v. . . 321 

Hurst, Doe v. . ]62 

Hutton, Walton . . 14 


l 


Idle v. Crutch . . 524 

In wood, Lake «. 705, n. 

Israel v. Middleton . 319 

• Ives, Fairman, v. . 85 


J. 

t 

Jackson’s Bail . . 492 

Jackson v. Hallum . 19 

Jackson v. Morris 496, n. 

James v. Kirk . 246 

James v. Raggett . 471 

Jamieson’s Bail . 100 

Jeffreys, Kibblewhite v. 351 
Jeffry’s Bail B . 351 

Jell v. Douglas . 601 

John, Sweet v. , 735, n. 

Johnson v. Closs . 559 

Johnson, Cooper v. . 187 

Jones’s Bail . . 294 


Jones, in the matter of, 560,651 




TABLE OF CASES BEPOUTEI) 


x 


I>;|rrp 

Jones, Baily v. . 7 + t 

Jones f. l)a\is • . 0()1 

Jones v. Knight * 74'* 

Jones v. Perks 370 

Juliet v. Harper . 0l7‘ 

K 

Kearney v. King . 28, 27" 

Kemp, Ethcfingtoiii'.634, 727, n. 
Kendall, Huckfield v. . 093 

Key v. Hill . . 337 

Keys v. Tavernier 4 . 291 

Kibblewhite v. JeflYys 142 

Kidd, Unstead v. . 520 

King v. Farrant . 745 

King, Kearney v. . 28,27-3 
King r. Turner, Lord . 58 

Kingston r. Haychureli 044 

Kingston, Wilson r. . 134 

Kinncar’s Case . . 401 

Kinnerlv, Wilson t. . 058 (a) 
Kirk, James r. . . 240 

Kirkliam v. Mar ter . 882 

Kitchen v. Alder . 282 

Knight, Jones v. . 743 


L 


Lake v. Tnwood . 705, n. 

Langslow v. Cox . 98 

Lane v. Sewell . . 175 

Ledbury v. Smith . * 294 

Lee v. Cary . . 180 

Lee t\ Thurston . . 207 

Le Pelletier,Wclchcii r. 730 

Levi, Banter v. . 713 

Levy's Case . . 401 

Levy’s Bail . . 285 

Lewis t\ Thompson . 309 

Lewis, Turner u. . 205 

Lewis, Williams & others, v. 61 1 
Lloyd, Derry v. . 724 

Logette, Gould i\ . 05}) 

Lorimcr v. Lnle . 134 

Lowe v. Farley . 92 


l’jurr 

l.ule, Lorimer -<. 184 

Lushinglon v. Waller ()18, n. 

Lute, Morgan v. 381 

M 

AFCaulay v. Thorpe 085 

Mace, Walters v. 507 

Alai thy, v. Moses 489 

Markett v. Gordon 131 

Marsh v. Blackford 323 

Marshall, Uucker v- 383, n. 

Mar ter, Kirk man v. 382 

Alarlin v. Francis 241 

Alartindale v. Ilarding OlO, n. 

Alasters, Doe v. 233 

Mathews, Rex v. 571, n. 

Maxwell, Penfold v. 

Alereer v. Sanhy . 058 

Alcrryman v. Quibble . 127 

Alcver, De Normanville v. 290 
Middleton, Israel v. . 31}) 

Aliddlelon, Bex v. . 054 

Miller and another, Doe deni. 
Kutnford and another v. 

530, n. 

Minchin v. Cope . 45 

Mitchell’s Bail . . 287 

Aloekett, AI union v. . 504, n. 
Monk's Bail . . 070 

Morelon, l)a*ison v . 715 

AI ore ton, Turnbull v . 721 

Morgan’s Bail . 308 

Morgan q. t. i>. Luti . 381 

Al organ, Simmons ... 10 

A] orris. Deacon v. . 1 37 

AI orris v. Hunt . <)3, 453 , 541- 

Morris, Jackson r. . 4 }) 0 , n. 
AI orris, # Bichardson r. 4J)0, n. 

A lose*-, Alaltbv r. . 4 H{) 

AIorllake,*Elstone v. . 048 

Alounlstephen v. Brooke 390 
Muller, Bex r. . jv> 


N 

K ash, the I ligligate Archway 

Company 0 . . 






PAULK OK CA^ES REPORTED. 


XI 


i’iurc 

Neele, Drill r. . 619 

Newman, Wilcox v. 1 .'3*2 

Newnham v. Dowding 711* 

Newton, Barnett v. 689 

Niits, Cooper r. 669 . 

N ins v. Gray . 270 (a) 

Nicliol r. Wilton 448 


Noakes, Abraliam v. . til.0 


() 


Orchard v. Thomas 

220 

Osborne v. 'Paylor . 

. 400 

Osborne, Willis v. 

183 

V 

• 

Page v. Vogel . 

230 

Ballister v. Ballister 

614 

Barry, Pullen v. 

709, («) 

Parsons, Dew v. 

295 

Patterson v. Evans 

«9 

Beate v. Triscott 

075 

BenfoId v. Maxwell 

275 

Berks, Jones e. . 

376 

Phillips, Beard more v. 

285 

Phillips, Duberly 

5(i5, n. 

Phillips v. Whitehead 

. 270 

Bicker v. Webster * 

232 

Pilkington, Draycott 

565, n. 

Bitter, Baildon r. 

635 

Platts, Ex parte 

692 

Plummer v. Houghton . 

32 9 

Porter v. Viner 

613 

Poultney, Bc.1 airs r. 

466, n. 

Powell r. Henderson 

392 

Pratt, Bitmes v 

. 369 

Preston and another, Tomlin 

m 

*. 

397 

Probatt’s Bail 

288 

Probinia ». Roberts 

577 

Proteus’s Bail 

493, n. 

Provost, Caumont 

512, li. 

Pullen »*. Parry 

709 (a) 

Puniest, Hawkins v . . 

613, n. 


• ’agt: 

Quibble , •Merrvman r. 1'27 

' i *■ 


Raggett, J aim's r. . 471 

Randall, Gurney v' . 679 

Pankin, Wheeler v . . 81 

Rawlin’s Bail . 3 

Reeves, Williams r. . 729 

Reid i\ Fore . . 170 

Rennolls, —— ?>. • 6.39 («) 

Rex r. Alderton . 486(a) 

- r. Anonymous 698 

-on pros, of Mills /’.Brice, 3.5 '2 

- v. Carlisle . 4,51 

'- v. the Sheriffs of Chester 

47b 

-C. D. . . 723 

—— v - Coleridge and others 588 

-- v. Daman . . 147 

- v. Justices of Devon 34 

—— v. the Sheriffs of Devon 643 

-Friar 702 

- v. Harrison . .573 

—— v. Justices of Hereford¬ 
shire, and the County Trea¬ 
surer of the same Shire 700 

- Hooper and others 49 1 

-r. Justices of KcndalboO(rt) 

-6n pros, of Hunt v. —— 

and Justices of Lancashire 

G()2 

—-— v. the Sheriffs of London 

56*7 

-v. Sheriffs of London, in 

the case of Duval v. Hender¬ 
son . . 357 

■ ■ — v. Sheriffs cf London, in 
the case of Day v. Morley 358 

- v. the late Sheriffs of London 

in the case of Rustin v. Hat- 
Held * 613 

t\ the JateSheriffs of Lon- 



. l’age 

don ill the ease of Todd Ja- 
eob. 0 •. (is 

Rex v. Matthews .• 571, n. 

— v. the Sheriffs of Middlesex, 
in the cause of Berwick v. Wal¬ 
ton . • 393 

- v. Sheriffs of Middlesex, in 

the cause of Brown r. Wether- 
ell . . 347 

. - v. Sherjff of Middlesex, in 

the ease of Cooper v. Jagger 

445 

- - v. the Sheriff of Middlesex 

in the ease of llep|>erv. Levi. 

7-9 

- v. the Sheriff of M iddlesex 

in the ease of M'Envov v. 
M'lnlosh . . *249 

—— v. Sheriff of Middlesex, in 

the cause of Phillips v. Dore 

359 

—— v. the Sheriff of Middlesex 
in the cause of Walker v. 
Whaley . . '249 

- v. the Sheriff of Middlesex 

in the cause of- v. - 

741 

—— v. the Justices of Middle¬ 
sex, 306 

■ ■■ v. Middleton . 654 

- v. Muller . 452 

- v. the Justices of Stafford¬ 
shire . . 217 

-u.the Treasurer of the coun¬ 
ty of Surrey . . 650 

—— v. Sheriff of Surrey, in 
Martin v. llobbs . 356 (a) 

- v. Sheriff of Sussex, in 

Snow v. Heather . 357 (a) 

- v. Woolf and others 401 


. v. Woolf . 583 

- v. the Justices of Worces¬ 
tershire *. . 649 

Rice v. Chambers . 575 

Richards, Ex parte . 101 

Richardson v. Morris . 496, n. 

Rickets v, Sal way . 104 



Tncr 

Ricketts v. Gurney 

682 

Roach, Buckle v. 

193 

.Roberts, Colman v. 

88 

Roberts, Probinia v. 

577 

Roberts, Smith v. 

9 

Robinson v. Vickers 

636 

Rowsell v. Cox 

21 1 

Rucker v. Marshall 

. 383, n. 

R 11 fiord’s Bail 

76 


S 


Sal way, Ricketts v. 

104 

Samuel, Ho worth v. 

633, 11 . 

Sanhv, Mercer v. 

658 

Sanderson’s Bail 

676 

Sansom v. Goode . 

31 1 

Sansum v Henderson 

225 

Saunders’s Bail 

77 

Scott, Coulson v. 

75 

Seougull v. Campbell and others 

283 

Scudamore,- v. 

386 

Sellers v. Tufton 

. 46f>, n. 

Sermon v. Bucknell 

534 

Sewell, Campbell v. 

609 

Sewell, Lane v. 

175 

Shiers v. Carter 

. 738 

Silleto, Wood v. 

473 

Silver v. Hcseltinc 

39 

Simmons’s Bhil 

9 

Simmons v. Morgan 

10 

Simpson, Cookson v. 

. 786(a) 

Slade’s'Bail 

, 502 

SUidford, Dawson v. 

. 468 

Smart, Bond v. 

735 

Smith v. Blundell. 

. 226 

Smith, Connelly v. 

83 

Smith, £)urtis v. 

116 

Smith, Ex parte 

692 

Smith, Lecfbury v. 

. 294 

Smith v. Roberts 

9 

Smith, Steer v. 

; 44 , so 

Snell’s Bail 

! 82 

Sncllgrovev. Hunt 

71 

Snow, ■ - - ■ v. 

. 398 (a; 


Spoqner et ux., Woodbridgc v. 

66J 





TABLK 01’ CASKS REPOllTED. 


xm 


l’afjc 

Staunton, Urn: v. 118 

Stebbing v. Hunt . .’J84 (a) 

Steer v. Smith 44,80 

Stephens, Griliiths t>. 196 

Sterling, Clements v. 336 

Stevens’s Bail . . .105 

Stevens, Wheeler v. . <280, n. 
Stevenson r. Castle . 349 

Stewart v. Braeebridge . 529 

Stokes, Kx parte . 550 

Sutherland v. Tubbs . 320 (a) 

Swallow v. Beaumont 518 

Sweei v. John . 7.15, n. 


T 


Tahourdin, Harper r. 714 n. 

Tavernier, Keys v. 291 

Taylor’s Bail 50.1 

Taylor, Bell v. 572 

Taylor v. Halliburton 151 (a) 

494, n 

Taylor v. Gilkes . 730 

Taylor, Osborne v. , 400 

Teesdale v. Clement . (j()3 

Thomas, Orchard v. . 220 

Thompson’s Bail . . .150 

Thompson, Adams v. .157 (tf) 

Thompson e. Carey * . 720 

Thompson v. Davis 0.38 («) 

Thompson, Doe dem. Bullock v. 

074 («) 

Thompson, Lewis v. 309 

Thompson, Williams v. 449, n. 
Thorpe v. Beer . 124 

Thorpe, M'Caulay v. . 085 

Thrupp, Bell v. . * 3.11 

Thurlt v. Faber 46.1 

Thurston, Lee v. . 267 

Tilley v. Henly . 130 

Tomlin v. Preston and Gill 397 
Triseott, Peate v. . 67 5 

Tubbs, Sutherland, v. 320 (a) 
Tuddenham, Davis «. 130 

Tufton, Sellers v. . 466, n. 

Turnbull v. Moreton 721 


Page 

Turner, Farmer v. 5£7> n. 

Turner, Lord, v. King 58 

Turner v% Lewis 265 


II 


Lead v. Kidd 

520 

V 



Vandermoolen’s Bail 

289 

Vansandon v. Corsbie 

10 

\'arden v. Wilson 

287 

Vickers, Robinson v. 

0.10, n. 

Vincent v. Grooine 

182 

Viner, Porter v 

013 

Vogel, Page v. 

230 


w 


Wade’s Bail 

29.1 

Wade and another, Harris v. 322 

Wad worth v. Allen 

180 

Walker’s Bail 

316 

Walters- v. 

14 

Wallers v. Mace 

507 

Walton v. Hutton 

14 

Waterhouse's Bail 

307 

Watkins, Bagiev v. 

450 

.Watson, ex parte 

208 

Watson v. Hinton 

290 

Webster’s Bail 

10 

Webster, Pieker v. 

232 

Welbie, Wright v. 

49 

Welclicn v. Le Pelletier 

636 

Well’s Bail , . 

493, n. 

Welsford’s Bail 

286, n. 

West’s Bail . 292, 495 n. 

Wetherell, Browne. 

347 

Wheeler v. Rankin 

81 

Wheeler v> Stevens 

280, n. 

White v. Benson 

711 (a) 






XIV 


TABLE OF CASES REPORTED. 


Page 

White v. G crock .« • . 24 

White v. White • 60*9 ( a) 
Whiteclmreh, Harris« v,. 718 

Whitehead, Phillips v. 270 
Wickes q; t. v. Gordon 60 

Wilcox v. Newman , 132 

Willan, Birkctt v. • 633 

Williams’s Bail . 49.5 

Williams v, Hunt . 386* 

Williams and others v. Lewis 

(ill 

Williams v. Reeves . 729 

Williams v. Seudairfore . 386 

Williams v. Thompson 449 n. 
Willis v. Osborne . 183 

Wilson v. Hunt . 647 

Wilson v. Kinerly . 658 (a) 


Page 

Wilson v. Kingston 134 

Wilson, Varden v. . 287 

Wilton, Nichol v . . 448 

Winning ton, Bernard v. 188 

Wood, Clarke v. 466 n. 

Wood, Farmer v. . 466 n. 

Wood, Harden v. . 500 

Wood v. Heath . 708 

Wood v. Silleto . 473 

Woodbridgc v. Spooner et hx. 

661 

Woolf’s Case . 401,583 

Wright, Everett v. . 524 n. 

Wright v. Welbie . 49 


Wynne Bart. Doc dem. Giles v. 

310 



CASES 

PRINCIPALLY 

ON 



PRACTICE AND PLEADING, 

AND RELATING TO THE 


OFFICE OF MAGISTRATES, 


DETERMINED 


IN 

Cfje Court of SUnjj’s 38rn$, 


IN 

Hilary Term, 

In the Fifty-ninth Year of the Reign of George III. 


A.D. 1819. 


Hayward’s Bail.—In the Bail Cotfrt. (a) 

^JOMYN moved for leave to amend the affidavit of 
the service of notice of justifying bail, defendant’s 
name having been spelt b^» mistake in the title of the 


Saturday, 

Jan. 23d. 

Time given to 
correct a mis¬ 
take in affidavit 
of service of no¬ 
tice of justifica¬ 
tion of bail 
where bail not 
opposed. ( b) 


(a) The Court in which bail are justified is now usually holden before one 
of the Judges of this Court in the Duchy Chamber, under the provision of 
the 57 Geo. 3. c. 11. which empowers one of the Judges to sit apart for adding 
and justifying special bail, whilst then of the Judges are sitting in bank. For¬ 
merly by rule. East. T. 28 Geo. S. it was prescribed that the Court should sit 

B 
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CASES in HILARY TERM 


1819. affidavit Hewerd instead of Hayward ; and the justifica- 
. lion of the bail not being opposed, 

Hayward’s . . 6 ’ 

Bail. 

Best J. who sat in the Bail Court, said, that as the 
bail were not opposed, the defendant might take two 
days to give fre&i notice and amend the affidavit. 


iu Serjeant s’ Inn Hall every morning during term, from half past eight o’clock 
till ten, for the purpose of taking justification of bail, and hearing motions of 
course, and discharging insolvent debtors, and that it should adjpurn on 
Mondays, Fridays, and Saturdays, from Serjeants' Inn to Westminster Hall, 
to transact the usual business, except tlie justifying of bail and discharging 
insolvent debtors, which business was directed to be transacted entirely at 
Serjeant s’ Inn Hall; and it was ordered that the bail should attend before half 
^).ist nine, and that if they did not, they should not be permitted to justify. 
.This rule was repealed by a rule, Trin. T. 35 Geo. 3. ordering that the 
J sittings of the Court in Serjemts x lnn Hall should be discontinued; and that 
the business there transacted should be done in the Court of King’s Bench 
at Westminster, where one of the Judges would sit during term time every 
morning at half past nine o’clock, for the purpose of taking the justification 
of bail and discharging insolvent debtors ; and it was directed that no bail 
should be permitted to justify after ten o’clock. And by rule Ilil. 46 Geo. 3, 
it was ordered that the above rule should be strictly attended to. On the second 
day of the present term, the Cou-t (Mr. Justice Bayley) directed it to be un¬ 
derstood, " That in future bail intended for justification must be in Westminster 
Hall by half past nine o’clock in the morning, and that if the bail were not 
ready and the papers delivered to counsel by ten o'clock, no bail would be 
taken after that hour.” 

(6) Further time to justify is in general allowed where an error is dis¬ 
covered in the noticeyjf diail, ^notice of justification,-or jurat of the bail 
piece, See. Tidd, £ e4- 269. HiU. v. Jloe, 6 Taunt. 532. h Marsh. 257. S. C. 
Simmons's bail, post 9 Simmons v. Morgan, post 10 ; Webster's bail, post 10 ; 
or where bail arc prevented from justifying by circumstances happening after 
they were put in 4 as insolvency, Duotl v. Clarke, post 3; Ayton's bail, post 4; 
bankruptcy, Anon, post 11; yr, by having given up housekeeping, &c. 
Anon, post 6. Where bail offer themselves and arc rejected on account 
of some personal insufficiency, the Court seldom allow time to add and 
justify others, llawlins’s bail, post 3; Hunt v. Haynes, post 7. Per 
Cur. 24 Geo. 3. Tidd, 6 ed. 270. By rule of K B. Mich. T. 36 Geo. 3. it 
is ordered, that in all cases where motion is made for further time to jus¬ 
tify bail, it must be supported by affida* it of the special fact alleged in 
excuse of the bail not attending at the time mentioned in the notice of jus- 
.tification; or in case further time be given upon the suggestion of counsel, 
then the bail shall not be permitted afterwards to justify, unless at such 
given time, and uuless such an affidavit is produced as before described. 
An affidavit for further time to justify on the ground that baH cannot attend, 
must state that the party had consented ft become bail. Trin. T. 1813, per 
Bayley, J. MSS. And see next case. 
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Dixon against ClXrke. 

affidavit was produced, which stated that hail 
in tjiis case had been put in with their consent, 
but that afterwards one of them became insolvent; and 
now 

JE. Lawes moved for leave to justify one hail, and for 
time to add and justify another, giving the plaintiff’s at¬ 
torney two days notice of the added bail. Time was 
granted accordingly, and the other bail justified. 

(a) Vide last case and note, and Ayton's bail, post 4. 


Rawlins's Bail . 

* 

^"\NE of the bail appearing to justify, admitted that 
two years since he had become bankrupt, and with¬ 
in two months afterwards had paid a dividend of eight 
shillings in the pound; that no further dividend had been 
paid ; that he had obtained his certificate, but that since 
then, he did not remember how many times he had 
been arrested ; he was sure of six times. 

* 

Comyn on these grounds submitted, that both bail 
ought to be rejected. 


• 

( b ) Bail have been rejected wjfo had become bail in other actions but said 
they had not kept an account, and did not know in how many actions or for 
what sums. Lofft. 72—194. Tidd. 6 ed. 268. Bankruptcy is not aground of 
rejecting bail if the party has obtained his certificate, unless the bail has been 
twice bankrupt and has not paid fifteen shillings in the pound. Smith v. Roberts, 
post 9. and note. Persons discharged under the Insolvent Ad may be 
rejected,because their future effects continue liable. Id. ibid. Aa to granting 
time to justify, see Hunt v, Haynes, post 7. and note to Hayward?t bail,ante 1. 

B a 


1819. 

Saturday, 

Jan. 23d. 

One bail after 
consenting to 
become such 
becoming insol¬ 
vent, time given 
to add and jus¬ 
tify another. (a) 


Saturday, 

Jan. 23d. 

Bail admitting 
on examination 
that he was a 
certificated 
bankrupt, but 
had since been 
arrested and 
could not re¬ 
member how 
often, but ad¬ 
mitted that it 
was at least six 
times; the Court 
rejected, both, 
and would not 
grant further 
time to add and 
justify other 
bail, (b) 
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1819- Merewether , contra, applied for time to add and jus- 

_ , tify other bail: but 

Bt^wlins's J 7 

Bail. ' • 

Best J. said, he saw no ground to grant the ap¬ 
plication, and tho'ught that a person who was so un¬ 
acquainted with "the state of his affairs as one of the 
bail appeared to be, from his own statement, was very 
unfit to become security for the plaintiff’s demand. 
No time, therefore, could be allowed, and the bail 
must be rejected. 


Saturday, AyTON’s Bail. 

Jan. 23d. 


Bail after pro- J^EADER prayed time to add and justify a fresh 
mise to justify, bail in this case, in lieu of one mentioned in the 

•od notice of jus- . . . . 

tification, having notice, who, it appeared by affidavit, at the time he 

he was not sol- promised to become bail was not aware of the insol¬ 


vent, the Court vent s t a te of his circumstances, but which having now 
allowed time to ... 

add and justify ascertained, lie could not safely justify. The bail were 

another bail, no f 

opposition being unopposed, 
urged on the 
part of the 

plaintiff.(a) The Court granted two days to add and justify 
another bail, and allowed the other to be taken. 


(a) Vide Dixon v. Clarke, ante S, and Anonymous , post 11. 


Saturday, ' HoNE agaiHS* BARKER. 

Jan. 23d. 

Wherebailwere TJf STEPHEN opposed the justification of the 
excepted to in • bail in this case, on the ground of irregularity, 

vacation, and / ° ° 

defendant gave under the following circutrfstances, viz.—Bail were put 
four days’ notice 
of justification 

for the first day of Hilary term, but two days before that time gave notice of added bad; held 
that the latter bqjl were entitled to justify. (6) 


(b) S. P. ruled by Dumpier, J. after referring to the Master. Mich. T. 
1813. MSS. By the rule. East. T. 5 Geo. 2. “ If the exception be entered 
in vacation, and notice thereof given, the bail put in, or other additional 
bail, shall justify on the first day^of the subsequent term.” 
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ill by the defendant in vacation time, and on the 8th 
of December the plaintiff entered an exception to them, 
and gave notice of the exception.. Within fijur days 
after, the defendant gave notice of justification for the 
first day of the term, but on the 21*st instant, he gave 
notice of added bail, who now attended to justify. 
This, he submitted, was irregular, and the* added bail 
could not now be permitted to justify under such 
a notice, because the terms of the rule for better bail 
had not been complied with within four days after the 
service. The object of the rule was, that the party 
should declare, within a reasonable time, the baif upon 
which he intended to rely, which object would be de¬ 
feated if this practice was allowed. By these means, 
the plaintiff would, during the‘whole vacation, be with¬ 
out real security, as merely nominal bail might be put 
in, whom both parties might know to be insolvent, and 
whom the defendant never intended to justify ; and it 
would virtually amount to giving the defendant the 
whole vacation to find bail. He relied on Lunn v. Leo¬ 
nard, (a) in which this very point was decided. That 
was the case of bail in error. 

Best J. That is a material distinction : for such a 
Tide might hold goefd in error, but not at all touch the 
present case. The case of bail in error is extremely 
different from this. 

Stephen then referred to Millson v. King ( b ) as a deci¬ 
sive authority. There, bail above having been put in 
and exception entered in the vacation, it was held that 
notice of justification for the first day of the next term 
'must be given within lour days after such exception. 


(а) 1 M. S. 366 . Le Blanc, J. however, in deciding that case, was 
carefal in distinguishing it from the case of bail on mesne process. 

(б) 9 E art, 434. 
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181 & 

How* 

against 

Bakksk. 


Saturday, 

Jan. 23d. 

Where a bail has 
ceased to be a 
housekeeper at 
the time he 
comes up to jus¬ 
tify, the Court 
will grant time 
to add and jus¬ 
tify another in 
his stead, (a) 


He admitted, however, that this case was distinguish¬ 
able from the one before the Court, because in the 
former there was no notice of justification at all, except 
notice V>f justification of added bail. 

Best J. That^makes all the difference. Here the 
rule for giving four days notice has been complied 
with, and there seems to me to be no objection to the 
justification of the added bail, after two days notice, 
the rule having been previously complied with of giving 
four clays notice. 

All the Bar present acquiesced, that such was the 
established practice of the Court, and that the notice 
given in this case was good. 

Stephen then applied for further time to inquire into 
the sufficiency of the bail, who resided at Wamtead in 
Essex, urging, that the plaintiff had not had sufficient 

opportunity for that purpose ; but 

« 

The Court held him bound to inquire now into their 
sufficiency, and if they were ready to justify, there was 
no reason why they should not do so, and the bail 
accordingly justifie/1. 


Anonymous. 

t 

0NE of the bail in this case stated that he was a 
housekeeper at the time he agreed to become bail 
for the defendant, but that-Since then he had ceased 
to be so. * 

Best J. would not allow him to justify, but gave 


(a) Vide Dixon v. Clarke, ante 3 and note to Hayward's Bail, ante 1. 
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the defendant leave and time to add and justify ano¬ 
ther bail, with the usual notice in term time. 


Hunt against HaVnes. 


AMP BELL applied for further time to add and jus¬ 
tify fresh bail in this case in lieu of one, of whom 
the plaintiff had had notice, upon an affidavit stating 
that on Thursday last John Moore, the bail in ques¬ 
tion, had consented to become bail for the defendant, 
and justify himself with one Joseph Stephen, but that 
he had since refused so to do. Upon such an affi¬ 
davit as this he trusted the Court would grant the in¬ 
dulgence for which he prayed. 


Chilly resisted the application, and produced an affi¬ 
davit, from which it appeared that the bail John Moore, 
of whom notice had been given, was not a house¬ 
keeper, and did not even reside in the house, of which 
he was described as the occupier in the notice of jus¬ 
tification. Upon this affidavit he submitted thut the 
defendant was not entitled to the indulgence prayed. 

Rest J. I think this affidavit sufficiently accounts 
for the bail’s change of mind. The defendant was 
bound to know the circumstances of die persons of 
whom he gave notice as his bail. He could not be 
ignorant of the situation of this man, and under such 
circumstances I do not think him entitled to any indul¬ 
gence. Bail rejected, and time to add refused. 


(«) Sec llic note to Hayward's bail, ante 1; and see Rawlins’s bail, 
ante 3. 


1819. 


Saturday, 
Jan. 23d. 


A defendant is 
bound to know 
the circumstan¬ 
ces of the per¬ 
sons of whom be 
gives notice to 
justify as his 
bail. Therefore 
where notice had 
been given of 
bail, one of 
whom was no¬ 
toriously not a 
housekeeper, 
and had refused 
to become bail 
on that ground 
after he had 
agreed to do so, 
the Court re¬ 
fused time to add 
and justify ano¬ 
ther.^) 
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1819. 


Saturday, 
Jan. 23d. 


Georg ii against Barnsley. 


Where one of 
the bail, of 
whom notice of 
justification was 
given, was an 
attorney, the f 
Court refused 
time to add and 
justify another, 
holding that the 
defendant ought 
to have known 
that circum¬ 
stance before 
notice was 
given.(o) 


I N this case, bail by affidavit was put in, and op¬ 
posed on.the ground that one of the bail was an 
attorney of this Court, practising in the country. The 
affidavit in opposition stated only " that deponent 
believed the said Lucas to be one of the attornies 

of this honourable Court.” 

« 

Walford in support of the bail said he would have 
applied for time to answer such an affidavit, but that he 
was now informed by his'client that one of the bail of 
whom notice had been given was in fact an attor¬ 
ney of the Court, and therefore he should only apply 
for time to add and justify another bail. 


Best J. The affidavit of opposition is certainly 
sworn very loosely, and I should have granted time 
to answer it; but as the fact really is that one of 
the bail is an attorney, I think the defendant ought to 
have known that circumstance before he gave notice 
of justification, and therefore this is not a case for any 
indulgence. 

Bail rejected. 


(o) The rule M. 14 Geo. II. K. Ii. orders “ that no attorney of this or any 
other Court shall be bail in any action or suit depending in this Court 
and " that no slicriff's-officcr, bailiff, or other person concerned in the elocu¬ 
tion of process, be permitted to be bail in anycction or suit depending in this 
Court.” See the decisions, Tiikl, 6th ed. 250,1, 2. 
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1819 . 


Smith against Roberts. 


Saturday, * 
Jan. 23d. 


jy^AULE opposed the justificati&n of the country 
bail in this case on an affidavit-which stated that 
John Tricket, one of the bail of whom notice had been 
given, had two years since taken the benefit of the 
Insolvent Debtor's Act, that all his effects had been 
assigned for the benefit of liis creditors—that no divi¬ 
dend had since then been declared, and that the house¬ 
hold goods in his possession were the separate property 
of his wife. 


Discharge uuder 
the Insolvent 
Debtor’s Act, 

53 Geo. 3. c. 10*. 
disqualifies bail 
from justifying, 
as future effects 
are liable uuder 
that act. But 
bankruptcy is 
not of itself an 
objection when 
the party has 
obtained his 
certificate, (a) 


i 

Best J. Bankruptcy w r ould not have been an objec¬ 
tion to this bail, because, the certificate would have 
made hint a new man; but the circumstance of his 
having taken the benefit of the Insolvent Act, is an 
insuperable bar to his justification, as under that act, 
his future effects are liable. (A) J Bail rejected. 


(a) Bankrupts who have not obtained their certificates may he objeded 
to: or such as have been twice bankrupts and have not paid fifteen shillings 
in the jxmnd. Mountain v. Wilkins, M. T. SI Geo. 3. K. B. Tidd, 6 cd. 268. 
S. C. reported as of 24 Geo. 3. Imp. K. B. 180. 8tfi ed.; see Rawlins’s bait, 
ante 3, and note a. * 


(ft) Sec 33 Gto. 3. c. 102. see. 10. 


Simmons’s Bail . 


Jj/ALEORD applied for time to rectify a mistake 
in the jurat in this case, which was bail by affida¬ 
vit, it not appearing in the bail-piece that the person 


before whom the bail was taken, was a commissioner. 


Four days time 
given to correct 
a mistake in the 
bail-piece, which 
omitted to state 
that the bail 
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1819 . 

were, taken be¬ 
fore a commis¬ 
sioner. (a) 


The jurat of the 
the bail-piece 
held defective 
because it stated 
“ sworn at 
Market” instead 
of “ Market Har¬ 
bour ; n but time 
given to amend 
the defect. (6) 


Saturday, 
Jan. 23d. 


Jurat of bail- 
piece omitting 
to state place of 
swearing, time 
given to 
amend, (c) 


The Court granted four days to obtain another bail- 
piece, .serve fresh notice, &c. the proceedings having 
been at Qrighthclmstone. 

t 

(a) Vide the two following cases; and Hayward’s bail, ante 1. and 
form of bail-piece. Tide's Forms, 4 ed. 114. 


Simmons against Morgan. 

I N tfiis case the jurat of the bail-piece stated the oath 
to have been taken before the commissioner “ at 
Market ”—meaning Market Harbour in Norfolk , and 
Merezcether applied for time to amend the proceedings. 

Best J. Market Harbour was evidently intended, 
from the previous recital of the bail-piece, but the mis¬ 
take must be rectified. Take a week’s time. 


(6) See preceding case, and Webster’s bail, infra. 


Webster’s Bail. 

( * 

rpIIE jurat of the bail-piece in this case omitted to 
state that it was sworn “ at Southampton from 
whence the proceedings came; and Chitty applied for 
time to re-swear and amend the proceedings. The 
Court gave four days time for this purpose. 


(r) Vide the last two cases, and Hayward's bail, ante 1. 
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Anonymous., 

the 13th of November , one of the country bail in 
this case was taken before a commissioner at Bath, 
when the party was in solvent circumstances; since 
then a docquet had been struck against him, and 

Campbell now applied for time to add and justify 
another bail, and obtained four days. 


(a) Vide Dixon v. Claike, ante 3} Ayton's bail, ante 4; Hayward’s bait 
ante 1, and note to that case. 


Eldon against Haig.- -In Bank. 

J/Jf E. TAUNTON moved for a rule to shew cause 
why a writ of inquiry executed in this case should 
not be set aside for irregulaHty. The irregularity 
complained of was, that the notice of executing the 
writ of inquiry served upon the defendant was for 
“ Wednesday , the 11th day of June inst.whereas the 
11th of June fell on a Thursday, This, he contended, 
was clearly irregular. The defendant was entitled to 
his notice of executing the writ of inquiry for Wed¬ 
nesday. It was the plaintiff's business, therefore, to 
take care that his notice was* conceived in correct 


(6) See also Batten v. Harrison, 3 Bos. & P 1. There are many cases in which 
a mistake in a notice, where the mealing is obvious, will notallcctits validity, 
as if a declaration be delivered indorsed to plead in —, it will be understood 
to mean within the number of da$s allowed by the rules of the Court, and at 
the expiration of that time judgment may be signed for want of a plea. HiJ- 
fentian v. Langelle, 2 Bos. & Pul. 363. In a notice to quit delivered at AS** 
chaelmas 1795, directing the tenant to quit at I.ady-day 1795, the impossible 
year was rejected by the Court, and the notice held good, Doe v. Kightley , 
7 T. R. 63. In like manner, an impossible year will be rejected in the Eng¬ 
lish notice at the foot of common process, Steel v. Campbell, 1 Taunt. 4. 424. 


1819 ; 


Saturday, "» 
Jan. 23d. 


Where subse¬ 
quently to tak¬ 
ing bail in the 
country one of 
the parties be¬ 
came bankrupt, 
the Court gave 
time to add and 
justify another 
bail, (a) 


Saturday, 
Jan. 23d. 


Notice of exe¬ 
cuting a writ of 
inquiry on 
“ Wednesday 
the 11th of June 
instant,” when 
Wednesday fell 
on the 10th of 
June, on which 
day the writ of 
inquiry was exe¬ 
cuted, is suffi¬ 
cient, and the 
Court refused to 
set aside the 
execution of the 
writ of inquiry, 
the defendant 
not swearing 
that lie was 
thereby mis¬ 
led. ( b) 
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1819 


E&dok 

against 

Haig. 


terms; and if he worded his notice so ambiguously 
that there was no certainty as to the day mentioned, 
he must ‘take the consequences. It was true, that the 
defendant’s affidavit did not complain of having been 
deceived; but it stated, that the defendant had no rea¬ 
son to suppose tljat the writ of inquiry would have 
been executed under such a notice ; and that he knew 
nothing of it until judgment was signed. Here the day 
of the week was the material thing to attend to; but 
in Batten v. Harrison (a), the day of the month was 
the most important feature of the notice, and there the 
Court rejected the day of the week as surplusage. The 
plaintiff, in that case, was right with respect to the day 
of the month, but wrong as to the day of the week; 
and it was held, that the*mistake was not material; but 
here the material part of the notice being irregular, 
the defendant was entitled to the benefit of the ob¬ 
jection. 


Abbott C. J.—-The*inistake in this notice is appa¬ 
rent upon the face of it. The day of the week is rightly 
mentioned, but there is a mistake in the day of the 
month. It was the defendant’s duty, under such cir¬ 
cumstances, to have sent to the plaintiff to know whe¬ 
ther he meant Wednesday , without* reference to the day 
of the month, inasmuch as he was entitled to his notice 
for the Wednesday. Any reasonable man must have un¬ 
derstood what was intended,—that it was intended to 
execute the writ of inquiry on that day in order that 
the plaintiff might have judgment within the time 
allowed him by the practice of the Court; and there¬ 
fore considering the defendant ^to be a reasonable man, 
the notice was sufficiently understood. The defendant 
•does not venture to say that he was misled, and I think we 


(a) 3 Bos. Sr Pul. 1. 
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1819 . 

EldWIt 

against 

Haig. 


Holroyd J.—There is every reason to suppose that 
the defendant could not be misled by the notice, be¬ 
cause the writ of inquiry was to be executed in Term 
time, and not in the long vacation. The defendant 
must have known that the object was to obtain judg¬ 
ment of the term, by the very notice which was given 
him. Wednesday being the 10th, and not the 11th day 
of the month, the defendant could not but have known 
the object of the plaintiff. It is suggested that the 
notice was served o*n the 2d, and therefore it would 
have been good for the 10th, but not for the lltli of 
June ; but that will not help the defendant^ for if there 
had been any mistake in the notice, it ought to have 
alarmed his suspicions, and induced him to ask of the 
plaintiff, which day was intended. - He does not 
pretend that he was mislqd, and we cannot presume 
that he was. 

Best J. concurred with the rest of the Court. 

i 

Rule refused. 


cannot presume, what he will not venture himself to 
suggest. 

Bay ley J.-—In the case of Batten v. Harrison (a), 
the Court supported the notice, athd I think they did 
very right, because there the day of $he month, and not 
the day of the week, was the material thing to attend 
to. Here the day of the week is the material point, 
and that day is expressed. If there was any mistake 
apparent upon the face of the notice, the defendant 
should have asked, “ Do you mean one day, > or the 
other ? ” It is not suggested in the affidavit that the 
defendant was deceived; and as we think he was not, 
there is no pretence for this motion. 


(a) S Bos. if Thtl, 1. 
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1819. 

Satyrday, 
Jan, 25. 


Walton against Hutton. 

< 

'J^INUJL moved to change the venue in this case 
from London to Cumberland, upon an affidavit stat¬ 
ing that the cause of action (rent of a house under 
14/.) arose at Peftrith in Cumberland—that the plain¬ 
tiff had suffered one assizes for the county to pass with¬ 
out bringing his action, and that all the witnesses re¬ 
sided in Cumberland. The affidavit did not swear to 


merits, but the Court would infer merits, from the 
circumstances so stated. 


The Court will Abbott C. J. — Unless you swear to merits, the 
venue from Lm- Court cannot interfere^ Wc ought not to be called 
erncountyirT 1 * u P on to draw an inference, which the party himself will 
Hilary Term on not venture to suggest. You must amend the affidavit 

motion of defen- . 

dant, without an by swearing to merits, if there are any. 

affidavit of -n i r 1 

merits, (a) Rule refused. 

(a) See Tidd, 6 ed. 636,7, 8. 


Saturday, 

Jan - 23 . ■ -- against Walters. 


On the 19th No¬ 
vember a motion 
was made to set 
aside the service 
of process for 


ALFORD, on the 19 th of November in last 
Term moved to set aside the, service of process in 
this case, on the ground of irregularity. The process 


irregularity, but the Court re fused the application, directing an amended affidavit to be produced, 
which was not done until the first day of the following term. Held that the application was 
too late, the party having suffered nine days of the previous term to elapse without re¬ 
newing his application. ( b) In order to set aside the service of a writ in a wrong county, 
there must be a positive affidavit, shewing that there could be no dispute as to the boundary, (c) 


(b) In K. B. all motions to set aside proceedings for irregularity are re¬ 
jected, unless made within a reasonable time, although no new step has been 
taken by either party. Fletcher v. Welhj 1 Marsh 551, per Gibbs, C. J. 
1 Marsh 300. Tidd, 6 ed. 540.-—In the Exchequer, they must be made in 
^the term in which the irregularity is committed. 3 Price Rep. 37.—-InC. P. 
the application must be made as soon as the irregular party takes one step 
more which shows that he does not mean to abandon the defective proceeding. 
Fletcher v. WeUs, 6 Taunt. 191. 1 Marsh 550. Hand v. Barnes, 6 Taunt. 6. 
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was directed to the sheriff of the county of Gloucester , 1819* 

and had been served in an adjoining county. Op that 
occasion the Court desired to have.an affidavit, nega- ogam* 
tiving that the service was within the confines*of the ^ 3E - 1PB * e * 
county of Gloucester. ( d ) No such affidavit was produced 
during the remainder of the Term, imd now Wolford 
produced such an affidavit, and prayed the rule; stating, 
that the process was returnable on the last return day 
in Michaelmas Term, namely the 19 th November. 


1 Marsh, 403. 5 Taunt. 664. In Lcduiich v. Frangnell, 1 Moore 299, the 
Court of C. P. held that tlie defendant might apply to set aside the proceed¬ 
ings for service of the writ in a wrong county, although the plaintiff hod en¬ 
tered an appearance for him, and served^him with a notice of declaration 
and given a rule to plead. 

(c) The law is clear that the Courts will set aside the service of a writ in a 
different county from that to the sheriff of which it is directed, provided no 
doubt exists as to the boundaries of the two counties. Chase v. Joyce, 4 M. T. 
412. Williams v. Gregg. 7 Taunt. 233. 2 Marsh 550 S. C. In the Common 
Pleas, the defendant may apply to set aside the proceedings, although the 
plaintiff may have entered an appearance *for him, aad served him with 
a notice of declaration, and given a rule to plead, Ledwick v. Prangnell, 

1 Moore 299. 

(d) Process served in a county adjoining that into which it is issued, will 
not be set aside if there be any dispute about the boundajies. Chase v. Joyce, 

4 M. ty S. 412. Williams v. Grey, 7 Taunt. 233. 2 Marsh 550 5. C. 1 Moore 

a 

299. And the affidavits in support of the application to set aside the process 
must negative any doubt. Thus in Swiss v. Williams, 13th Nov. 1818, 
E. Wist moved for a rule calling upon the defendant to show cause why 
the service of the latitat and the subsequent proceedings should not be set 
aside for irregularity, the latitat being directed to the sheriff of Somersetshire, 
and served in the parish of St. Mary Ratcliffe, in the county of the city of 
Bristol. The affidavits on which the rule was moved did not contain an 
allegation, that the place in which the writ was served was not on the confines 
of the county to the sheriff of which it'was directed: nor did they state that 
the limits of the two jurisdictions were not disputed. But it was submitted, 
that if any doubt existed concerning the boundaries of the different counties, 
the fact should be stated in the affidavits in answer to the rule. • 

Sed per Curiam.—It is not sworn that there is no doubt as to the confines. 
Any doubt of that kind must be negatived in the affidavits in support of the 
application.——Rule refused. 
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• • _ 
agauut 

Walters. 


tiMn, 

Jan.j&th. 

A cognovit given 
in an action for 
debt, interest, 
and costs incur* 
red after a se¬ 
cret act of bank¬ 
ruptcy, is dis¬ 
charged by 
bankruptcy and 
certificate, (a) 


CASES in HILARY TERM 

•Per Curiam .—You are now too late in your ap¬ 
plication. You suffered the whole of the remaining 
part of* the last te^ui to go by without producing the 
affidavit required by the Court. There were nine days 
during which the ‘amended affidavit might have been 
produced^ and therefore you are now too late. 

Rule refused. 


Vansandon against Corsbie. 

MOTION was made last Term to stay proceedings 

in this case, upon a cognovit given by the de¬ 
fendant to the plainti/f, in an action upon a bill of 
exchange, as acceptor. On the 10th of November 
1816, the defendant committed a secret act of bank¬ 
ruptcy; on the 15th he gave a cognovit in the action 
brought against him by the plaintiff; the cognovit was 
not delivered to the letter until the Slstf and on the 
25th of November a commission issued against the de¬ 
fendant, and he'subsequently obtained his certificate, 
the plaintiff neglecting to prove his debt under the com¬ 
mission. The plaintiff afterwards sued out execution 
upon the cognovit, and the ground of the application 
to stay the proceedings was, that the debt for which it 
was given being proveable under the commission, all 
further proceedings were barred by the defendant’s 
certificate. * 


(a) The general rule is, that Wiicre the cause of action was for a debt 
existing before the bankruptcy, the interest and costs even of a writ of error 
accruing afterwards are likewise discharged iu the same manner as the original 
debt, Blandford v. Foote, Cowp. 138. 9 Stra. 1196. 1 11%. Rep. 41. Scott v. 
Ambroic, 3 M. Sf S. 326. Cullen Bank. L. 104 to 107. But if the original 
demand was for damages, and the judgment was not signed until after the act 
of bankruptcy, the certificate is no bar, though the verdict was obtained 
before. Buss v. Gilbert, 2 M.SfS. 70. 
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F. Pollock now shewed cause, and he cited *’ ■■■y nr 
v. Moss (a), where it was held that a cognovit •- r 
discharged by bankruptcy and certificate. It,nug:* h- 
true that the original debt for which the cognpvu .\h- 
given, was proveable under the commission; but ti ix 
was a part of the pluintiff’s claiin,which would m « 
have been allowed by the commissioners, viz. the inte 
rest bn the bill of exchange and the costs of the pro¬ 
ceedings, which formed' a considerable part of the 
demand, and therefore quoad the interest and costs, 
judgment might be entered up on the cognovit , and exe¬ 
cution issued, notwithstanding the defendant’s certifi¬ 
cate. 

Abbott C. J.—The cognoiit does not constitute a 
new demand, and consequently the debt for which it 
was given was proveable under the commission by 
46 Geo. 3. c. 135. If it constitutes no new demand, 
then your old demand cannot now be sustained, for it 
is barred by the certificate. The interest in this case 
follows the nature of the original debt, and is not 
severable from it, and therefore if you cannot prose¬ 
cute the defendant further for the principal, it seems 
to me that you ought not to prosecute him further for 
the interest. The base cited as an authority, does not 
appear to me to throw any light upon the subject; 
nor can I see the ground upon which that case was de¬ 
cided. The defendant there had given the plaintiff a 
cognovit for the amount of a banker’s check, on which 
he was sued. About two years afterwards a second 
commission of bankrupt issued against the defendant, 
and he had since obtained his certificate. The plaintiff 
having entered up judgment, and taken out execution, 
a motion was made to set it aside, the defendant sug¬ 
gesting that the cognovit was discharged by bank- 


(«) 2 Taunt . 68. 

J 


c 
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1819 . 

Vansani*^ 
Jfeain 
Consu * 


ruptcy and certificate. The report says “ But the 
Court observed, that a cognovit is a mere acknow¬ 
ledgment,^ the amount of the damages; and where 
a man acknowledges the cause of action, the plaintiff 
may sign judgment, at any time. This was not like a 
warrant of attorney.” Surely something more must 
have passed, than what is stated in the report. The 
case does not state whether there was a certificate 
under the first commission, nor that the defendant had 
paid fifteen shillings in the pound under the second. 
A case so stated we cannot consider as any authority 
on the present occasion. Suppose, in the present case, 
no cognovit had been given, and you had obtained 
judgment and sued out execution, could you have had 
any fruits of it? Surely hot, for at the very time the 
defendant was a bankrupt. You would have been en¬ 
titled to prove the debt under the commission, ana you 
would have been allowed interest up to the date of it. 
The application, in this case, is to stay the proceedings, 
and I am clearly of opinion that they ought to be 
stayed. 


Bayley J. It is quite clear that if you sue for a 
debt which carries interest, and obtain judgment, and 
the party afterwards becomes a bankrupt, (the original 
debt being proveable under the commission,) and he 
obtains his certificate, the interest -mid subsequent costs 
are not severable from the original debt, but the whole 
is barred by the certificate. You could have proved in 
this case principal and interest up to. the date of the 
commission, and as the cognovit is given before the 
date of the commission, why then the whole is principal, 
and the one cannot be separated from the other. Sup¬ 
pose the cognovit to be in the nature of a new security, 
and that it ought to constitute a new debt, still as the 
commission did not issue till after it was given, you 
would be entitled to prove. All the late Acts of Par- 
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liamcnt allow you to prove principal and interest up 
to the date of the commmission, without considering 
when the act of bankruptcy was committed. • It seems 
not to be disputed that the principal debt is Mured by 
the certificate, then if so, it appfcars to me that tli'e 
interest and subsequent costs follow the nature of the 
original debt, and that the proceedings on the cognovit 
must be stayed. 


1919. 

VAss^|ri)Oj( 

againtt 

Corsbu. 


Holroyd J. and Best J. both concurred. 

Rule absolute. 


Jackson against Hallum. 


Monday, 
Jan. ?5th. 


^TRESPASS against a surveyor of highways, for re¬ 
moving an alleged nuisance to a public way. At 
the trial before the Chief Baron at the Nottingham Lent 
assizes, 1817, the plaintiff had a verdict, the defendant 
being prevented from going into evidence that the tres¬ 
pass was committed in removing a public nuisance, on 
an objection taken, that he had not^ as surveyor, given 
the usual notice required by the 12tli section of the ge¬ 
neral highway act, 13 Geo. 3. c. 78. to be given before 
a surveyor, in that character, removes a nuisance. In 
the following term, the defendant moved for and ob¬ 
tained a new trial, on the ground that any subject is 
at liberty to abate a public nuisance, and therefore the 


Defendant hav¬ 
ing applied for, 
and obtained a 
rule for a new 
trial, after ver¬ 
dict against him, 
instead of going 
down again to 
trial, gave a cog¬ 
novit, confessing 
the action:— 
Held that he 
was liable to pay 
the costs of the 
former trial.(a) 


(*») Where there was a vertucl for the defendant, and a new trial awarded, 
upon a question of law, without any thing beitng said as to costs j and the par¬ 
ties, instead of proceeding to a second trial, agreed to state the facts specially, 
as if a case had been reserved at the first, on which the postea was afterwards 
delivered to the plaintiffs ; they were held entitled to the costs of the first 
trial, Robertson v, Liddell, 10 East. 416. Flee tlic cases collected, Tid. 6th 

ift'* iT 



so 


1819. 

jACKkON 

aguintt 

Hallvm. 
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notioe was immaterial, and the defendant ought to have 
been permitted to go into the merits of his case ; but 
nothing was said abput costs. Afterwards, the defend¬ 
ant declined going down to trial again, and gave the 
plaintiff a cognovit, thereby confessing the action. The 
Master,- in his taxation of costs, not having allowed 
the plaintiff the costs of the former trial. 

Mullock Serjt. obtained a rule in the last term, calling 
on the defendant to shew cause why the Master should 
not be directed to review his taxation, and to allow 
those costs. 

Denman now opposed the rule, and cited the cases of 
Mason v. Skurn/, (a) Birh v. Appleton, (b) and Howarth 
v. Samuel, (c) relying principally upon the general rule 
laid down in the first mentioned case, that, where no¬ 
thing is said about the costs of the first trial, and they 
arc not reserved to abide the event of the second ver¬ 
dict, the successful party on the second trial is not en¬ 
titled to the costs of the first. This rule was strictly 
applicable to the present case, because it must be taken 
that the suit was determined by the cognovit, which in 
legal effect was tlie same as if it had been determined 
by a second trial; and there was no reason why the 
defendant should be placed in a worse situation than if 
he had gone ijito what might be more strictly called a 
second trial. The general rule being established by the 
cases referred to, there was no sound argument why it 
should be departed from, unless a case could be found 
precisely in point with the ^present. No such case 
could be found; 'for this was distinguishable from Booth 
v. Atherton, (d) where, after the argument of a special 
case, the Court directed a new trial, because the case 


(«) Dougl. 437. (c) 1 B.SfA. 566. 

(b) 1 R. 111. c (d) 6 T. R. 144. 
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was insufficiently slated; the defendant, without going 
to trial again, gave the plaintiff a cognovit , and the 
Court held that the defendant ^as liable to pay the 
costs of the former trial. So severe a rule as this could 
not apply to the case of this defendant.- There was 
nothing to compel him to go down, to a second trial, 
and put himself to the enormous expense of such a 
proceeding. The only difference between terminating 
the suit by a cognovit and going down to a second trial, 
was that the plaintiff was put into a much better si¬ 
tuation. Under such circumstances, the Court would 
hardly say that the defendant should suffer for not 
going down to a second trial. 


1819. 

Jackson 

aga§ut 

Hallux. 


Hullock Serjt. in support <3f the rule, said, that the 
only question was, whether the Court would in this in¬ 
stance conform to a rule of practice which had been 
established for more than thirty years in the case of 
Booth v. Atherton , (a) and which was precisely in 
point. The other cases cited Vere quite distinguishable 
from the present, in every respect. Relying, therefore, 
upon Booth v. Atherton , he submitted that the rule 
must be made absolute. 

• 

Abbott C. J. T think the plaintiff is entitled to the 
costs in this case. The plaintiff obtained a verdict at 
the first trial upon a point distinct from the merits of 
the case. On the application of the defendant for a 
new trial, the Court directed that there shall be a new 
trial, saying nothing as to costs; and if the case had 
gone on to another trial, ,the plaintiff would only have 
been entitled to the costs of that secofid trial, provided 
he had succeeded. But the defendant,finding that he has 
no ground of defence, and not chusing to run the rtek 
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of having damages found against him, thinks proper to 
give a cognovit , thereby acknowledging that he has no 
ground o£ defence. He confesses, by that proceeding, 
that the«fonner verdict was substantially, though not 
formally, right. Something must have occurred, in the 
course of the first jtrial, to induce the Court to grant a 
new trial; but the defendant’s subsequent conduct, in 
giving a cognovit, shews that he wanted no new trial, 
> and, therefore, 1 see no reason why we should deprive 
the plaintiff of the costs of the first trial. 

Bayley J. The case of Booth v. Atherton seems 
to me to be exactly in point, and every other case 
cited is distinguishable from the present. Where there 
is a rule for a new trial granted, and a second trial takes 
place, the cases in this Court say, that the costs of the 
first trial shall fall to the ground. The practice of this 
Court, in this respect, is different from that in the 
Court of Common Pleas; for there, if the two verdicts 
are the same, the party who succeeds in both is entitled 
to the costs in both, (a) But Booth v. Atherton esta¬ 
blishes a distinction between the ease where there is a 
second trial and that where there is not a second trial. 
Where a party has ^obtained a rule for a second trial, 
but afterwards says that he does hot want a second 
trial, and does not chuse to stand the result of it, it 
shews that the application to the Court, to set aside the 
first verdict, was not founded on the merits and justice of 
the case. The case-cited from 1 Barnexoell v. Alderson 
is plainly distinguishable from this,, because there the 
party, who was ultimately rigl^t at the end of the cause, 
was desirous of having allowed to him the costs of a 
trial upon which he was beaten. It seems to me that 

t 


(a) Worcestershire Cnnal Company v. Trent Navigation, 2 Norsk, 478. 
bird v. Appleton, 1 Past. 11‘J. Parker v. Wells. 1 Hen. Bla. 639. note. 
Trelawney v. Thomas, 1 11. Bla. 641. Tuld. 6lli ed. 957. 
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the Master, in this case, ought to have allowed, the 
costs of the first trial. 

Holroyd J. I am of the same opinion, tjmt the 
costs of the first trial should not Jiave been refused. 
The iule which has been laid down iyi the case referred 
to, of Booth v. Atherton, is applicable to the present 
case, and it appears to me, from the circumstances of 
this case, it is but justice that the plaintiff should have 
the costs he prays for. If I understand the case rightly, 
at the first trial the defendant defended himself upon 
the ground of being a surveyor, having special powers 
under the Highway Act. That ground of defence was 
met by shewing that he had not given the legal notice 
required by that act before ht? proceeded to pull down 
the alleged nuisance. He then said “ notice is not ne¬ 
cessary, because what I pulled down was a public nui¬ 
sance, and all the king’s subjects had a right to put it 
downand upon this ground he prayed that there may be 
a new trial granted, in order tl*at the merits may be en¬ 
tered into. The new trial being granted, it was open to him 
to defend himself upon the ground that this was a pub¬ 
lic nuisance which all the king’s subjects had a right to 
pull down. But he afterwards copies with a cognovit, 
and confesses, tliaf “ this w r as no public nuisance,—I 
had no right to pull it down, and I think it is unjust 
that it should have been pulled down.” If then this 
was no public nuisance, and if he had no right to pull 
it down, there could be no pretence for a new trial, and 
therefore it is but just that he should pay the costs of 
the former trial. 

Best J. concurred with the other Judges. 

Rule absolute. 


99 


1819. 

Jackson 
againH 
Hallum. 
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Monday, 

Jon, iSthi 

Declaration that 
plaintiff was au¬ 
thor of a book, 
being a musical 
composition call¬ 
ed “ Captain 
Wyke" is sup¬ 
plied by shew¬ 
ing that the 1 
tune was only 
one of a collec¬ 
tion of other 
tunes called 
*■ White’s Col¬ 
lection of New 
and Favourite 
Tunes, as per¬ 
formed at all 
fashionable As¬ 
semblies, arrang¬ 
ed forthe Piano¬ 
forte.” An au¬ 
thor docs not 
forfeit his copy¬ 
right by having 
sold manuscript 
copies of the 
work before it is 
printed aud pub¬ 
lished. (b) 


White against Geeock. 


^CTION upon the 54th Geo. 3. c. 15(5. s. 4. (a), for 
pirating a book. At the trial before Bai/Ieu, J. at 
the sittings at Westminster after last term, the plaintiff 
had a verdict with damages, the learned judge giving 
the defendant leave to move to enter a nonsuit, upon 
a question of variance. The declaration averred, “ That 
the plaintiff was the author of a certain book , being a 
musical composition called “ CaptainlVt/ke.** There were 
counts for pirating the whole book, and others for a 
part. To support the averment “that the plaintiff was 
author of a certain book called Captain Wyke,” lie gave 
in evidence a book entitled “ White’s Collection of 
New and Favourite Dances, as performed at all fashion¬ 
able Assemblies, arranged for the Piano Forte.” It 
appeared the composition in question was one of this 
collection, was sewed up^along with others, and in fact 
occupied only part of a leaf, on the other side of which 
was some other tune. At the trial, it was objected that 
the allegation in the declaration was not supported 
by this evidence, it appearing that the publication in 
question was not a book, but only part of a book. The 
learned judge, however, overruled the objection, hold¬ 
ing that as the tune pirated was a distinct part of the 
collection given in evidence, it satisfied the words of 
the declaration. 


(a) By this statute it is enacted, that the author of any book composed, and 
not printed and published, or which shall thereafter be composed and printed 
and published, and his assignee, shall have the sole liberty of printing or re¬ 
printing such book for the full term of twenty-eight years, to commence from 
thjs day of first publishing the same; and also if the author shall be living at 
the end of that period, for the residue of his uatur.il life. 

(ft) But in the case of patents, it seems that if, previously to the patent 
being granted, the article has been publicly vended, though for only four 
months, and by the patentee himself, the patent is void, Wood v. Zimmu, 1 Holt, 


1 


C . N . P . 58. 
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Campbell now moved for a rule to shew cause 1819- 
why the verdict should not be set aside and a non- 
suit entered, upon two grounds : l r That the averment agaimA 


in the declaration was not made out by the evMence; 
and 2. That the plaintiff had forfeited the protection 
of the copyright act by having piyblishcd in manu¬ 
script many thousand separate copies of the tune, 
before it was printed in the form it now assumed. As 
to the first, he was not prepared to contend that a 
single sheet might not be a book, but his argument 
was, that the tunc pirated was not one entire compo¬ 
sition, and that there was a difference between a part 
and the whole. There was no evidence before the 
Court that the tune called Captain Wyke had ever 
been printed and published on a separate sheet; for 
the only shape in which it had been printed and pub¬ 
lished, was as part of a collection called “ White's 
Collection of New and Favourite Dances, as performed 
at all fashionable Assemblies, arranged for the Piano- 
Fortc.” It was impossible therefore to say that the 
part was likewise a book, as well as the whole collec¬ 
tion ;—it could not be both part and whole at the same 
time. This was not like the case of a volume divided 
into several parts or books, such as fclie Iliad of Homer. 
To apply the term book to this publication, would 
be a total misapplication of the sense and meaning of 
the legislature in framing the 54tli Geo. III. c. 156. It 
was no answer to the objections say, that the tune in 
question was separate in itself, and therefore might be 
called a book. With equal propriety might a person 
;say, who had published » tale called Alladin, or the 
Wonderful Lamp, that he was author of the Arabian 
Nights Entertainments ; because the former would only 
be a part, and the latter the whole. The statute itself 
[made a distinction, in the very section on which this 
motion was founded, between a book and a sheet. If it 

•could be said that this tunc \yas a book, every bar of it, 

( 
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nay-, every note of it, might with equal propriety be 
called a book, for to such extent must the argument go 
if it could be sustained. Now, as to the second point; 
it was proved that the plaintiff had, a year or two be¬ 
fore, published several thousand separate copies of this 
tune in manuscript at one shilling each. By having 
so done, he had forfeited the protection given by the 
statute of slime, c. 19* s. 5.; for by that statute the 'print¬ 
ing and publishing was a condition precedent, before 
the party could entitle himself to the copyright.— 
Upon these grounds he submitted that the defendant 
was entitled to enter a nonsuit. 


Abbott C. J. —I am of opinion that the words of 
this act of parliament (ft) mean all original composi¬ 
tions, whether they are large or small, and are conse¬ 
quently enlit'ed to the protection intended by the legis¬ 
lature. It has been held that a musical composition is 
a book, and that an action is maintainable for pirating 
a single sheet of tnusic.(ft) The only distinction here 
is, that this piece of music is found in company with 
others instead of being printed by itself; and it seems to 
me, that that does not make any difference in the princi¬ 
ple of the question..Many differentbooks or subjects may 
be found in one, but that is no reason why each should 
not have the protection of the statute. As to the second 
objection, it appears to me that the legislature never 
intended to deprive an ^author of the benefit of copy¬ 
right, by having gold copies of his work in manuscript 
before he printed it. The statutes of 8 Anne and; 
54 Geo. III. are in pari mateuiam, and are only intended J 
to enlarge the duration of the copyright. The w'ords 

“ printed and published” in the former act, have refer- 

« 

* " ) 

(a) 54 G. 3. c. 156. ] 

(ft) Clementi v. Goulding, 11 East 244. 2 Campb. 25. and vide Hiric v.i 

Dale, ibid. 2 Campb. 29 n.S.C. Stance v. Lmgman, 2 Campb. 27 n. j 
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ence only to tlie time at which the author’s exercise 
of right is to be dated, and therefore the circumstance 
of the plaintiff having previously published tljis piece 
in manuscript, would only vary the period of time at 
which the twenty-eight years would «bc calculated. On 
neither of the grounds suggested doqs it appear to me 
that this verdict ought to be disturbed. 

The rest of the Judges concurred. 

Per Curiam. Rule refused. 


Hoar against Hill. 


rpHIS was a rule for staying proceedings on mesne 
process enlarged from last Term, and stood in the 


peremptory paper for this day. 


JE. Larces now wished to sTicw cause upon affida¬ 
vits, which according to the terms of the rule ought*, to 
have been filed a week before Term, but which in 
fact had only been filed on the 22d instant. 

I 

> Bowen objected that these affidavits could not now 
,jbe read. 

Abbott C. J.—We will consider Mr. Lawes as 
moving that the affidavits may be filed nunc pro tunc, 


j (*i) In the King’s Bench, where a specific time is limited in any rule, be- 
,jjforc which any affidavit is required to be filed, no affidavit filed after that 
! time can be made use of in Court or before the Master, unless it appear to the 
j satisfaction of the Court that the filing of such affidavit within the time limiterf 
■ was prevented by inevitable accident, 11. M 36 llca. 3. K. 11. l'idd, 6 ed.52 6. 
) in other cases, where no particular time is prescribed for filing the affidavits on 

j vhicb a party shews cause, they may be sworn and filed at any lime bcfoie 
shewing cause, though after the day appointed by the rule. 

\ * 
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Affidavits which 
ought to have 
been filed a 
week before 
Term, maybe 
read with leave 
of the Court in 
shewing cause on 
the second day 
of the Term, 
though filed only 
on the 22d in¬ 
stant. («) 
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Hoar 
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though that motion ought to have been made on the 
first day of Term. We will, however, hear you in 
shewing cause against the reading of these affidavits. 
No sufficient cause to the contrary being shewn, 

r The affidavits were read. 


Tuesday, 

Jan. 26th. 

If a declaration 
upon a bill of 
exchange state 
that the bill was 
drawn at Dublin 
for a certain sum 
of money, with, 
out averring that 
Dublin is in Ire- 
land, or that the 
bill was given 
for Irish curren¬ 
cy, it must be 
taken to mean 
that the bill was 
drawn for Eng¬ 
lish money; and 
if it appear in 
evidence that 
the bill was 
drawn for Irish 
currency,the va¬ 
riance is fatal, (a) 
Written secu¬ 
rities must be 
stated in plead¬ 
ing according to 
their legal effect; 
and it is not 
always sufficient 


Kearney against King. 

J^ECLARATION in assumpsit on a bill of exchange, 
by the indorsee against the acceptor. The decla¬ 
ration stated—“ That certain persons using the style 
of Eggleso and Power, t on the 1st May, 1816, at Dub¬ 
lin, to wit, at Westminster, &c. drew a certain bill of 
exchange bearing date the day and year aforesaid, di¬ 
rected to the defendant, and thereby required him, 
eight months after the date thereof to pay to the 
order of them (the said^ Eggleso and Power ) the sura of 
542/. Is. 8 d. for value received by defendant, which bill 
he the said defendant afterwards, to wit, on the day 
and year aforesaid, at Dublin aforesaid, to wit, at West¬ 
minster aforesaid, upon sight thereof accepted, and that 
the said persons to whose order the said sum of money 
was to be paid afterwards at Dublin aforesaid, to wit, 
at Westminster aforesaid, indorsed and delivered the 
said bill to the plaintiff.” At'the trial before Abbott J. 

to describe them in the words in which they are expressed. 


(a) In like manner, if a declarationfallege generally that the defendaut 
agreed to sell a certain number of bushels of com, and the contract appears 
to have been to sell the same number of bushels, but of a peculiar descrip¬ 
tion, the variance will be fatal; for the general term bushels must be taken 
\o mean the statute bushels, lleckin v. Cooke, 4 T. It. 314. There was a 
case before the Judges on a criminal prosecution where a question arose upon 
a note for 20 pound, which it was said might mean pound weight, and the 
Judges were of opinion that it ought to have been described as meaning 201. 
in money. Per Chambrc J. 1 Marsh. Rep. 215. 
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and a special jury at the Middlesex sittings after last 1819* 
Trinity Term, the bill of exchange was given in evi- " ' 

I JV BARNEY 

dence to support the declaration, and was as follows: 

Ex. j£V>42. 1. 8. Dublin , May 1st, 1816. 

Eight months after date*please to pay to 
our order the sum of five humdred and forty-two pounds 
one shilling and eight-pence sterling , for value received 
by furniture delivered at Behidere by 

Eggleso & Power- 

To John King, Esq. 

Accepted “ J. King payable when due at 
Messrs. Ball & Co. bankers, Dublin. 

(Indorsed) Eggleso & Power. 

It appeared in evidence that the bill was drawn in' 

Dublin for Irish money, and it being proved that Irish 
money was one-thirteenth less than British money. 

Topping , for the defendant, objected that there was a. 
variance between the bill and the statement of it in the* 
declaration, submitting that according to the latter 
the bill was for 542/. 1. 8 . British money, whereas the 
bill was in fact for Irish money , having been drawn in 
and dated Dublin. The learned Judge reserved the 
point, and the plaintiff had a verdict for 54 9.1. 1. 8- 
with liberty to the defendant to move to enter a non¬ 
suit. Last Term a rule nisi was accordingly granted for 
that purpose; and now 

Marryatt and Littledale shewed cause. The only 
{question in this case is, whether the declaration is oh- 
[ ectionable by having omitted to aver that the bill was 
drawn for sterling money. It is agreed on all hands, 
that Irish currency was intended, that the instrument, 
purports to be drawn in Ireland, and that it was mad’«* 
payable in that country. The bill purports to be drawn 
for so much money sterling; but that word is omittedi' 




so 
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1819. in the declaration. The whole objection, therefore, is 

Tr reduceable to that single point. But the omission of 

Kearney t . . 

Against the word sterling does not constitute a variance, as has 

xs been expressly held in Glossop v. Jacob, (a) That was 

the case of a foreign bill accepted for the payment ot 
100/. sterling , aud it was held that the omission of the 
word sterling in the declaration was not a material va¬ 
riance. It does not appear by the report from whence 
> the bill was drawn, but in fact it was drawn at Copen¬ 
hagen, as many other bills from the same quarter were 
afterwards litigated. Then, if the omission of the 
word sterling is not material, it is clear that the declara¬ 
tion is otherwise free from objection, because it has set 
out the very terms of the bill, which is all that the 
plaintiif need do. If the declaration shows the real 
date of the bill, where it is drawn, and the amount, 
the Court will assume that it is drawn according to the 
course of the country where it bears date. This has 
been done literally, and therefore that consequence 

9 . 

must follow. It is true' that the instrument must be 
set out according to its legal operation, but the legal 
operation must be described by such words as the 
pleader conceives will express that operation. The 
legal operation, however, is sufficiently shewn, by set¬ 
ting out the instrument itself, which has been done in 
this case, and the Court will say what is the legal ope¬ 
ration. If the instrument is lkerally set out, the Court 
and jury will decide wlmt damage the plaintiif has sus¬ 
tained. The legal operation does not come before the 
Court sitting in Banc, if the instrument is rightly set 
•out. If this w r as a demurrei* to the declaration, and 
the Court saw that the bill w r as properly set out upon 
the record, then they w r ould direct the case to go to the 
jury, to see what damage the plaintiff had sustained by 


(«) 1 Starkie, 69. 
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reason of what was stated in the declaration. It was 

nor 

that the bill was drawn in Ireland, £or since the Union 
the Court will take judicial notice of that country, as 
part of the United, Kingdom, (a) - The instrument 
being set out according to its words, that is all that is 
necessary, as it is entirely matter of evidence to show 
that Dublin is in Ireland, and that the money for 
which the bill was drawn was Irish currencv. 


not necessary to state that this was Irish inone} 


1819 . 


Kearney 
against o 

•Kino. 


Abbott C. J. The strong objection to this decla¬ 
ration is, that every body looking at it will assume that 
the plaintiff is proceeding upon a bill for 542 /. 1 . 8 . 
English money. Any person who reads this declara¬ 
tion must assume that; whcretLs the bill is drawn for 
542 /. 1 . 8 . Irish money . I think that the addition of. 
the word sterling would not at all cure the objections 
to this declaration. The difficulty which the plaintiff 
has to encounter, is to satisfy the Court that this 
.declaration is properly adapted to a bill drawn for 
542 /. 1 . 8 . Irish currency. It seems to me, therefore, 
that the single question is, whether an English Judge 
sitting in an English Court of Justice, and reading 
the declaration according to the words “ the sum of 
542 /. 1 . 8 . for value received,” and without any thing 
r to shew that the parties did not mean English money, 
can understand it as being of any other value ? I am 
of opinion that he cannot. Is there any thing in this 
declaration from which the Judge would be informed 
that the parties did not mean money of England, but 
the money of some other part of the United Kingdom ? 
$No such information is any where to be found upon 


(a) The Courts, it is said, will take judicial notice of the extent of ports, 
and of the river Thames, but not of the local situation of parishes, vilis, or par¬ 
ticular liberties. 2 Inst, 557. Comb. 460. 1 Stra, 469. 1 Hen. Bla. 356, 7. 
Lord liaym . 1379. 
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this record. All that the declaration says is, “ that 
certain persons on the 1st of May, 1816, at Dublin , to 
wit, at Westminster^ drew a certain bill of exchange,” 
without mentioning in what part of the world Dublin 
is. The framer of the declaration has not said that 
Dublin is in Irelpnd , and we cannot assume it, what¬ 
ever may be our belief upon the subject. Neither has 
lie averred that the sum of 542/. 1 . 8. was Irish cur¬ 
rency ; and there being nothing to show but that Eng¬ 
lish money was meant, I think this declaration clearly 
bad, and consequently that the rule must be made ab¬ 
solute for a nonsuit. 


Bay ley J. I am of the same opinion. The true 
objection here is, that*- the declaration imports a bill 
, for money generally, without stating where the bill is 
to be paid ; whereas the bill in reality is fer Irish, and 
not for sterling money. It may be true, that it is stated 
that the bill is drawn at Dublin , but it docs not follow 
from thence that Dublin is in Ireland. It does not 
state “in parts beyond the seas,” but “ at Dublin , 
and it does not say where the bill is payable. In the 
case cited from Starkie’s Reports, the declaration was 
framed as if it was for English money; and if it had 
not been so framed, it would Irave been a variance. 
There is no averment that Dublin is in the Kingdom 
of Irelandj and we cannot look to the evidence to sa¬ 
tisfy us on f that point. The money stated in the de¬ 
claration is primd facie 542/. 1. 8. English money. 
In pleading, the established rule is to set out the in¬ 
strument according to its legal operation, and not leave 
it to be explained by evidence. The materiality of the 
averment, that this was Irish currency, is quite ob- 
*. vious, considering the difference between the cur¬ 
rency of the two countries. Unless we are informed 
that Dublin is in Ireland , we cannot give the legal 
operation to the declaration, which is contended 
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for; because there may be a Dublin in America *or 
Scotland. It is true, that the bill may be set oufin its 
very words, but still the legal operation is different 
from the words; and it is an invariable rule, that in 
framing the declaration, the substantive and legal ope¬ 
ration must be stated, and not the words. ' It is nothing 
to say, that the plaintiff has taken damages after the 
rate of Irish currency, because he has not set out in 
his declaration what sort of money he is entitled to 
demand. I am therefore of opinion that the variance 
in this case is fatal, and that this rule must be made 
absolute. 


1819 * 

KuiRIt 

O H BUt * 

Kino. 


Holroyd J. It appears to me, that in order to set 
out the bill truly and according to its effect, it should 
have been stated, that it was for Irish money, because 
it is distinctly admitted that Irish money was meant. 
But there are other objections to the declaration. It is 
not alleged that the bill was drawn in Ireland ; it is 
not alleged where the acceptor lives; nor does the 
declaration describe upon whom it was drawn, or where 
it was payable. It is not stated, that the bill was ac¬ 
cepted (according to the fact) and made payable at 
»ueh a place; nor does it at all state that the bill was 
o be paid in Ireland k there is nothing to shew in the 
leclaration, that Ireland was the place where it was to 
>e paid, and non contfat, but it was to be paid in Eng- 
ish pounds shillings and penep. As the* bill was in 
act drawn in Ireland , and was in fact to be paid in 
irish pounds shillings and pence, that is a variance 
Tom. the statement in the declaration, because the im- 
iort of the bill under these circumstances is not truly 
stated therein. The plaintiff has not proved his case 
ipon the record. 


Best J. The finding of the Jury in this case, in¬ 
stead of assisting the plaintiff, makes the objection still 
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stronger against him; for if the bill had been truly de¬ 
scribed in the declaration, he would have been entitled 
to take 542/. 1. 8. English currency. The bill is, in 
£act,'not of that value; and therefore he could not 
take a verdict for that amount. It is not the bill de¬ 
scribed in the declaration; for the bill, as set out, is 
§■ 

for 542/. 1. 8. in money. What is meant by money ? 
When you speak simply of money , you mean English 
money. This bill, it appears, was not intended to be 
given for English money, but Irish; and therefore that 
was not the bill given, which is stated in the declara¬ 
tion. The defendant, under such circumstances, would 
be well warranted in saying to the plaintiff, “ [ never 
promised to pay you a bill for 542/. 1. 8. I pro¬ 
mised to pay you orfc-thirteenth less than that sum, 
and therefore you cannot support the issue in this 
case.* 1 For these reasons, I am of opinion that a non¬ 
suit must be entered. 

Rule absolute. 


Marry att, Littledale, and Taunton , for the plaintiff. 
Tapping, E. Lawes, and Platt, for the defendant. 


Tuetday, The King against The Justices of Devon. 

Jan. 26 th. 


This Court has 
no authority to 
compel thcQuar- 
ter Sessions by 
mandamus to 
give their rea¬ 
sons for their 
judgments, or 
make any special 
entries upon 
their records; # 
and the rule for 
a mandamus was 
discharged with 
costs. 


JlMNCRlED last T^rm obtained a rule for a mandt 
mus directed to the defendants, commanding thei 1 
to enter continuances on an appeal between the parish<| 
of St. Mary and Buckland 0 Monochorum, in the eountjji 
of Devon, and also to alter the judgment of the QuartV 
Sessions as recorded, by making a special entry upo; 
the record, of the reasons of their judgment. ( 


Casherd and Peters now shewed cause against th* 
role. This application is quite out of the eommor 
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course, and the Court has no authority to grant, it 
There are only two modes of proceeding with refereooe 
to the practice of the Quarter Sessions j first by certio¬ 
rari to bring the proceedings into this Court for its con¬ 
sideration ; and, secondly, where the. Court below have 
given a conditional judgment, subject^tp a ease for the 
opinion of this Court. Under such circumstances the 
proceedings are removed into this Court, and all mat¬ 
ters of law are submitted to it for its determination. 
The ground upon which this application is made, i^ in 
order that the appellant parish may not he concluded 
by the judgment as' recorded in the Court belpw; and 
for this purpose it is required that the clerk pf the 
peace may make a special entry upon the record, re¬ 
citing the reasons of the Court Tor the judgment it has 
given. This Court has no authority to interfere with 
the Court below, and compel it to give the reasons for 
its determination. It is not necessary in the judg¬ 
ments even of the Court of King’s Bench, that the rea¬ 
sons, should appear upon the «face of its judgments. 
The same principle equally applies to Courts of 
Quarter Sessions. In the case of South Cadbury r. 
Braddon (a) it was held that the justices are not bound 
to express the reason of their judgment in the judg¬ 
ment, any more thaw other Courts; and if it was other¬ 
wise held, it passed without due consideration. The 
reason of their judgment must he collecte4 from the 
record, as where judgment is arrested upftn an insuffi¬ 
cient indictment. If the judgment of the Court below 
is general, there is no mode of correcting that judg¬ 
ment. It is quite clear that a subsequent Session has 
ho control over the judgment of the preceding Ses¬ 
sion. What the parties should have done if they were 
dissatisfied with the judgment in the terms in which it 
was given, was to make a special application in the 




Ths Ki.mp 
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of Pfvptr. 


(«) $ Salk. W7. 
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Court below to make a particular entry on the record.. 
But $ie parties acquiesced in the judgment then given, 
and nothing was said about a special entry. They suf¬ 
fered \he Sessions to elapse, and then they come, not 
at the beginning of the Term, but on the very last day, 
to make this application. So that two Sessions have 
elapsed, and this is nothing more than an oblique mode 
of getting at this question in the shape of a new trial. 
Such a proceeding was never heard of before. It was 
competent for the first Session to review their own 
judgment, but as the parties acquiesced in that judg¬ 
ment, it is now too late to disturb the proceedings. It 
is therefore not open to them to come with this appli¬ 
cation ; but even if it were, this Court has no jurisdic¬ 
tion over such matters.* 


Tancred in support of the rule for a mandamus. - It 
is the duty of every Court to enter correctly its judg¬ 
ments, so that the decision shall be conclusive between 
the litigating parties.® If this rule was applicable to 
superior Courts, it was more peculiarly applicable to 
the judgments of Courts of Quarter Sessions, because 
those judgments cannot be corrected by writ of error, 
or any other modp of review. In this case the diffi¬ 
culty is, that the judgment of thh- Court below is not 
applicable to the case then before the justices, because 
the Sessions have proceeded upon a collateral point, 
and their order is conclusive as between the two pa¬ 
rishes then nominally before the Court; but the fact is 
that a third parish is interested in the decision, but has 
not been heard. It is the fluty of the Court below to 
enter its orders in such a manner as that they shall 
speak what the decision of the Court really was, but 
here the decision is general without explaining upon 
what ground it .proceeded. It is suggested now that 
the decision of the Sessions was acquiesced in at the 
time. That is not quite so, because it did not occur 
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to the counsel at the moment that a special entry was 
necessary. Certainly there is no direct authority-tp be 
found in the books holding that this Court will by 
mandamus order an inferior Court to give the particu¬ 
lar grounds of its judgment. But where justice has not 
been done to the parties below, there is no other mode 
of redress than by mandamus to compel the inferior 
jurisdiction to do its duty. In this case the justices had 
no jurisdiction to make the order in the terms in which 
it is expressed, and therefore this Court has power to 
direct them to express their order in such terms as arc' 
applicable to the case. 


1819. 

The Kino 
again# * 
The Justice* 
or Devon. 


Abbott C. J. The difficulty in the way of this ap¬ 
plication is to shew that we have*any authority to graut 
it. No instance has been cited in which this Court by 
mandamus ever ordered a Court of inferior jurisdiction 
to give their reasons for their particular judgment. 
Although our powers are great, they are not unlimited 
—they are bounded by some lines of demarcation. I 
am npt aware that we have any power to interfere with 
^he jurisdiction of the Court below, in the way sug¬ 
gested ; and as the Counsel has not been able to cite 
y instance of the kind, it appears to me that this ap- 
cation cannot be sustained, 
to The rest of the Court concurred, 
whi 

to v Campbell amicus Curia said that five years since he 
•duf^e a motion exactly similar to the one now before 
' the Court, but it was refused, expressly on the ground 
]that the Court had no jurisdiction to grant a manda- 
Wus to the Quarter Sessions to compel them to make a 
|special entry. 

Abbott C. J. All that we have been in the habit 
af doing is to order them to hear and decide cases 
; .vhich they have refused to hear. I disclaim any power 
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sd 

\$\g. to compel the Sessions to give the reasons for their 

judgments. 

X«r< Kmo J ° 

afttifttt 

T - Casberd then applied for costs, suggesting that the 

justices had been brought here unnecessarily to answer 
tlrfs application. * t 


The Cou*T said, that if the justices had been put to 
any expense, the rule must be discharged with costs. 

Rule discharged with costs. 


Tuesday, Anonymous. 

Jan. 26 th. 


Where an ar¬ 
bitrator au¬ 
thorized to tai 
costs in a cause, 
has allowed an 
item which it is 
insisted ought 
not to have been 
charged, the 
Court will not 
refer the matter 
to the Master. 


w 

^*ASELEE moved for a rule to shew cause why it 
should not be referred to the Master to review, the 
taxation of Costs in this ease, the subject of costs hav¬ 
ing been referred by mutual consent to an arbitrator. 
The affidavit upon which the motion was made, com¬ 
plained that the arbitrator bad allowed the sum of 2 5l. 
for the expense of a solicitor, who was brought from 
the country as a witness on the part of the plaintiff, but 
whose evidence was wholly unnecessary, and migh 
have been supplied by other evid^jace. The defendai; 
had paid money into Court pursuant to a rule for tlif 
purpose, and therefore this was a fit subject to go befo> 
the Master.. 


• ? • I 

AbsoTT C. J.. The person who has taxed the cosh* 

is an arbitrator of your own choice. He seems to have 
been of opinion that the *charge made ought t<i be 
allowed. Under such circumstances, it is too much to 
call upon us to interfere with the decision of an ftrbi- 
•trator whom the parties have themselves chosen} 

Rule refused. 
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Silver against Heseltine. • 

• 

J^ECLARATION upon ajcontracffos not deliveri^ 
a quantity of gum lene^al bought* by the plaintiff 
of the defendant. The contract set out in the decla¬ 
ration was, that the plaintiff had bought of the defend* 
ant 50 tons of sound merchantable gum Senegal, simi¬ 
lar in quality to a hogshead set aside as a sample; the 
plaintiff to have 14 days grace in case it did not arrive 
within three months, and liberty to contract for Orte 
month longer; to be taken from the king’s beam. At 
the trial before Best J. at the sittings at Guildhall after 
last Term, the contract was given in evidence, from 
which it appeared that it was for rough gum Senegal, 
which had not been garbled. It was objected that this 
was a fatal variance between th# con tract set out in the 
declaration mid that given in evidence; but the learned 
Judge overruled the objection, and the plaintiff had a 
verdict, but with liberty to the defendant to move to 
enter a nonsuit. 

-:£■ . . 

Marryatt now moVed Accordingly. - The objection 
to this declaration is, tfidfc it' varies ifrortf the contract, 
which is for rough gum Senegal. Asfhe parties agreed 
to insert that word in the contract afbet it wfos made, it 
lought to have been set out in the^dcclaration. The 
declaration is quite conformable to the contract with 
the exception of the word rough , which is certainly very 
material, because if the plaintiff is allowed to go upon 
the contract set out, he would have a right to any 
Ijumil&negal which was sound and merchantable. It 
appeared in evidence at the trial, that gum Senegal is 
sometimes imported rough, and sometimes garbled; and 
|hefefore as there is a distinction in the state of the ar- 


181 & 


Tuesday, 

Jan. 26 th. 

Declaration up¬ 
on a contract for 
not delivering a 
quantity of gum 
Senegal, may be 
suppqfted by 
evidence of a 
contract for 
rough gum Sene¬ 
gal, it appearing 
in evidence, that 
all gum Senegal, 
on its arrival in 
this country, is 
called rough. 
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m^rnm^rnm 

Si l vsr 
r against 
Hmiltine. 


tiqle itself, the plaintiff ought to have set out the con¬ 
tract in the very terms in which it is expressed. The 
cont/act in fact does not sustain the allegation in the 
declaration as to tfie description of article contracted to 
be delivered. If # the gum which the plaintiff claimed 
was garbled, he was not entitled to receive it under this 
contract. The plaintiff having thought it material to 
insert the word rough in the contract, he was bound to 
declare upon the contract so framed. He is not en¬ 
titled to any gum but rough; whereas he claims by his 
declaration damages for not delivering 50 tons of 
garbled gum. The gum was in fact rough when it 
arrived, but the real objection is that the plaintiff has 
made a claim for a much larger quantity than that set 
out in the declaration^ As the plaintiff has not thought 
proper, however, to set out the contract in the terms 
agreed upon, it is a variance, and the defendant is 
entitled to enter a nonsuit. 


Abbott C. J. I am of opinion that the contract 
proved in this case sustains the declaration. The de¬ 
claration is, that the plaintiff bought of the defendant 
a quantity of sound merchantable gum Senegal, similar 
in quantity to a hogshead which the plaintiff had .se¬ 
lected as a sample, and if the •vessel did not arrive 
within three months, the buyer was to have 14 days 
grace, with liberty to contract for one month more, to 
be taken from the king’s beam. The contract pro¬ 
duced contains all that is set forth in the declaration, , 
except that there is in it the additional word rough as 
applied to this commodity. If the insertion of that 
word rough imported a commodity of a different de¬ 
scription, then the contract as alleged in the declaration , 
varies from the contract given in evidence. But from 
the evidence given (as I collect it from my brothei 
Best) I think the insertion of that word does not import 
a commodity of a different description; for the evidence 
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is, that all Senegal gum upon its arrival in this country 
from Africa, falls under the appellation of rough. Now 
if this is a contract for gum Senegal, to arrive .from a 
foreign country by a certain vessel, and to be taken at 
the King’s beam, it must be taken before it can become 
rough. The introduction therefore of # the word rough, 
in my opinion, does not vary the contract as set forth. f£ 


1819 . 


SUiVBB 
agamit # 

Hkssltinb. 


Bayley J. I think that the evidence given in 
this case negatives the idea of a variance. You are 
not bound to insert in the declaration all that may be 
tacitly implied. If the word rough is virtually in¬ 
cluded in this declaration, it is not necessary to in¬ 
troduce it in letters. According to the testimony 
of the witnesses, all gum Senegal that arrives, is 
either entirely rough, or French garbled. Now if it 
arrives in that state, it is in the language of the mer¬ 
chants here— rough; and therefore, whether entirely 
rough or French garbled, when it arrives here it would 
answer the description conveyed by the word rough in 
this country'; and these i^re the ordinary states in which 
gum Senegal does arrive. If it had arrived as English 
garbled (in the way in which the defendant’s Counsel 
assumes) and not as French garbled, why then it 
might be said that tlfis is a different description of com¬ 
modity from that which is ordinarily imported, and it 
would be open to the plaintiff to say that he was not 
bound by the contract, on the ground of Its difference 
of importation, and in that respect he would be en¬ 
titled to repudiate it. The defendant in that case 
would also be entitled to repudiate it, because the 
plaintiff had not set out his contract accurately. But 
it sterns to me, upon the evidence in the cause, that 
whether the word rough was in terms introduced or not,, 
into the contract, it signifies nothing, because the con- 
, tract would inform us that the gum Senegal has not ar¬ 
rived, importing that it is either to arrive entirely 
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II# VSR 
against 
Heseltine. 


Wednesday, 

Jan. 27lh. 

Where the Court 
granted indul¬ 
gence for a par¬ 
ticular day to 
add and justify 
bail, and the 
party did not 
attend on that 
day, he cannot 
, justify on a sub¬ 
sequent day 
without a fresh 
rule for that 
purpose, (a) 


rough, or to arrive French garbled only. If it arrives 
English garbled, that is a different commodity, which 
you cannot have without the introduction of the word 
rough,* unless you are entitled to have either French or 
English garbled, if there be any gum Senegal of the 
latter description * It seems to me in this case, that the 
contract laid in the declaration as connected with the 
evidence, imports that the gum Senegal was to be 
rough; and therefore I think the omission of the word 
rough is immaterial. 

• 

Holroyd J. I am of the same opinion, for the 
reasons given by my Lord, and my brother Bayley. It 
wa9 unnecessary to introduce the word rough into the 
declaration. 

BestJ. I am of the same opinion. The evidence 
was, that all gum Senegal, whether French garbled dr 
not, is understood to be rough when it comes here. 

Rule refused. 


In Bail Court.—Carter’s Bail. 

JN this case notice of justification had been given for 
the first day of Term, when one of the bail justified, 
and the Couft gave time to add and justify another, and 
a rule was drawn up'accordingly, but the added bail, 
did not attend ; and upon coming up now to justify, 

« 'V 

V. Latees objected to his * being taken, contending 
that the rule being drawn up for Tuesday the 26th in¬ 


fo) If bail do not justify at the time appointed, and no further time be 
given, they are said to be out of Court, 1 Crompton, 3d edit. 64. Tidd Pr. 
6th edit. 270. See rule, ante 2, n. b. 
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stant, it was peremptory, and the bail not chusing to 
come to the Court on that day, the defendant was # pre- 
cluded from all further indulgence. 

Reader contended that the rule was not peremptory, 
and that it was in the discretion of the Court either to 
take the added bail now, or to direct a fresh rule to be 
drawn up for this day. 

.V » 

Holroyd J. It certainly i» a matter of discre¬ 
tion with the Court. As the rule* was drawn up for 
Tuesday , and the bail did not attend, I think he cannot 
now justify. But a fresh rule may be drawn up. 


Yates's Bail. 

jN this case, two notices of justification had been 
given to the plaintiff’s attorney, one of which 
was of added bail; and in the affidavit of service 
to which the two notices were annexed, the deponent 
stated “ that he had served another notice by delivering 
it to a female •servant at the house; of the plaintiff’s 
attorney,” without designating which of the notices it 

was he hgd so served. 

& 

** 

Holroyd J. said, that the .bail coultf not justify 
• Under such an affidavit of service, for non conslat , which 
of the notices wa9 so served, under which the bail came 
up to justify. The depoqpnt in his affidavit should 
Hiave designated by the letters A. and B. the notices 
sworn to have been served. The affidavit must there- 
[ fore be resworn. 

The affidavit being accordingly amended and re¬ 
sworn, the bail were permitted to justify. 


1819 . 

Cartes’!! Bail. 


Wednesday, 

Jan. 27th. 

Two notices of 
justification, one 
being of added 
bail, the affidavit 
of service did not 
designate which 
of the notices 
had been served 
upon plaintiff’s 
attorney: Held 
that the affidavit 
was dcfcidivc 
and must be 
amended and 
resworn, before 
the bail could 
justify. 
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Wednesday, STEER V. SMITH. 

Jok. 27th. 


Cw T^e. DREWS applied for the costs of former oppo- 
authoruing the sitions before* the bail in this case should be per- 

justifying bail , t ^ f ( 

iu vacation on mittfe 4 to justify,<utulcr the following circumstances;— 
»Ie»«e | 3 rocess, this case was removed by habeas corpus out of the Lord 
docs not extend TV] a yQ r ’ s Court of London in vacation time into this 

to a person |n J ^ 

custody upon a Court. The bail which were now brought up to justify 
removing* the* had been offered at chambers before Mr. Justice Best , 
Mayor’Tcourt w ^° thereupon decided that the statute 43 Geo. 3. 
into K. B. But c> 45 authorizing the justification of bail in vacation 

although three 1 , 

notices were time only applied to arrests on mesne process out of the 
same bniUo jus- courts at Westminster, and not to a person in custody 
time before l 'sTr- u P on suc ^ habeas cojpus, and therefore would not then 
ferent Judges, permit them to justify. Notwithstanding this rejection 

and the plaintiff . . ° 'L 

had incurred the in vacation tune, the defendant had given two Other no- 
opp^thms|yet C t * ces justification for the same bail before thq other 
upon their now J ut |«r es biit had not tendered the bail: and now another 

appearing to jus- ° . L ” 7 

tiiyupon a fourth notice for this morning, when they made their first' 
notice,theCourt . . . rt ., , , , 

held that they appearance. Ihe plaintifi had been put to the expense 
to rompe^th*”*^ a PP ear ‘ n g to these several notices. Under these cir- 

payment of the costs of opposition as the bail justified ; though it might be the subject of an 
application to the Court against the attorney for vexatious proceedings, (a) 


(a) See same case in Bank, post 80. Before the passing of the.43d Geo. 3. 
c. 46. s. 6. it was doubtful whether a prisoner could in any case be bailed 
in vacation; and that statute enacted, that after the first day of June 1803, if 
any defendant sltould be taken,- detained, or charged in custody at the suit of 
any person or persons .upon mesne proem issuing out of any if his Majesty's * 
Courts if record at Westminster or Dublin, and should be imprisoned hr detained 
thereon after the return of such process, it should and might be lawfujHbV'Such 
defendant in vacation time only, and uppn due notice thereof given to the 
attorney for the plaintiff or plaintiffs in such process, to put in and justify bail 
before any one of the justices or barons of the Court out of which such pro* 
'Cess shall have issued, who may, if he shall think fit, thereupon order a rule to 
issue for the allowance of such bail, and may further order such defendant to 
be discharged out of custody by writ of supersedeas or otherwise, according to 
the practice of such Court, in like manner as the same is and may be done by 
an order of Court in Tei m time. Tidd, 6tb cd. 272,3. 
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cumstances the Court, he trusted, would allow the costs 
which the plaintiff had incurred in 'consequence of the 
former notices, before the bail were jiow permitted to 
justify. These would not be costs in the cause; and 
would not be allowed by the M;tster,«and therefore the 
application must be made specially to*the Court.^ He 
certainly had no express authority for f such an applica¬ 
tion, but it was a subject for the discretion of the 
Court. 

Holroyd J. Unless you can find some authority 
for such an application, it seems to me that I have no 
power to direct the payment of the costs under the cir¬ 
cumstances stated. It is not like the case where there 
are several notices of different bail, and does not fall 
within the rule applicable to that case. Undoubtedly 
what has been stated may be the subject of an applica¬ 
tion to the Court against the attorney for vexatious 
proceedings. I do not see any other mode by which 
relief can be granted. Vexatious proceedings may be 
checked in that manner. You will exercise your discre¬ 
tion whether you will make any such application. 


1819 . 

Stbih 
against m 
Smith. 


IN BANK. 

Minchin and Others against Cope, Gent, one, &c. Wednesday, 

Jan. 27th. 



lyjlNC HIN on a former day obtained a rule to The Court will 
* show cause why the bill filed in vacation time amendYrecord 
igainst the defendant should not be amended by spe- IjSKSi. 
:ially<;Entitling it of the day on which it was filed, in- 

plaintiff’s bill was filed after a writ of error brought, upon payment of costs, the defendant 
g at liberty to p‘ 


(a) The Court of Common Pleas, however, will not, in & penal action, 
liter the term of which the declaration is entitled, in order to bring it within 
h he time limited by statute for the commencement of the action. Woodrcffe 
Williams, 6 Taunt. 19. 1 Marsh. Rep. 419. S. C. 
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JUp. stead of being entitled generally of the Term. The 
M — affidavit stated, that the action was upon a bill of ex- 

aqaimt change which' became due during Easter Term 1818; 

but the bill was not filed until the first of April, and 
this was after a .writ of error had been brought. He 
referred to the pase of Dickinson v. Plaisted ( b ). 

h 

Reader now shewed cause, and said he could not re¬ 
sist the rule, but submitted that it ought not to be abso¬ 
lute, except on terms favourable to the defendant. The 
action had been brought against the defendant as ac¬ 
ceptor of an accommodation bill; but upon advice lie 
suffered judgment to go by default, and after judgment 
signed he discovered the defect in the title of the bill 
filed by the plaintiffs,* and therefore brought a writ of 
error. Under these circumstances, as the plaintiff ap¬ 
plied to the Court for indulgence in amending the roll, 
the defendant ought to be permitted to plead de novo, 
having a good defence upon the merits. It was there¬ 
fore for the Court to determine on what terms the rule 
should be made absolute. 

The Court said, that the rule ought to be made ab¬ 
solute on the defendant’s paying the costs of the writ 
of error, but that the plaintiffs ought to have the costs 
of the judgment. They also thought that the defend¬ 
ant ought to plead immediately, accept short notice of 

trial, and give the plaintiffs judgment of the present 

• * 1 
Term. These conditions were but reasonable,, inas- 

much as the defendant had taken advantage of a slip of 

the plaintiffs unconnected'with the merits, after be had 

previously^psffered judgment to go by default. ' 

Rule absolute on these terms;; 


(b) 7 T. R. 474. 
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Doe on the demise of Roberts and Wife against 
Gibbs and Wife. 


HI TTY moved for a rule to shew ctvuse why, <gn the 
production of the postea and office copy of the 
rule for demanding possession of the tenant in posses¬ 
sion, the plaintiff should not be at liberty to take out 
execution. He had understood that this motion w^s 
unnecessary in actions of ejectment where the landlord 
was admitted to defend; but he had since been informed, 
that the proceedings in an action of ejectment had been 
recently set aside for irregularity, for having omitted 
to make such a motion. If it had been laid down in 
the Treatises upon Ejectment, and in the books of 
practice, that where the landlord is admitted to defend 
the action, and the judgment is entered against the 
casual ejector, with a stay of execution until further 
order, the lessor, before he tal^?s out execution, must 
tnove the Court for leave to do so; and if he sue out a 


(a) See Doe deni. Simons v, Masters, post, 12 Feb. 1819. The proceedings 
in a case of this nature are governed by the statMl Geo. 2 c. 19- sec. 13. 
which empowers a landlord to make himself defendant by joining with the 
tenant, if the latter will appear ; and if he neglects to do so, it is then 
provided that judgment shall be signed against the casual ejector, for want of 
such appearance; but the Court may permit the landlord to appear, and order 
a stay of execution upon such judgment against the casual ejector, until they 
shall mn he further order therein. The landlord’s consent rule, when he de¬ 
fends alone, therefore contains a clause to that effect, and it is necessary to 
move the Court for leave to take out execution. See Stiles v. Oakes, Barnes, 
182. Fem v. Marriott, id. 185. Syk^ v. Dawson, id. 209. Jones v. Edwards, 
2 Stra. 1241. George v. Wisdom, 2 Bu v. 7.56. But as Rappcars from the 
two last cases that the landlord may shew cause, as that a writ of error has 
been allowed, it seems to be the practice of the Court of King’s Bench to 
grant only a rule nisi in the first instance, and afterwards on affidavit of ser- , 
vice, the rnie is made absolute, unless sufficient cause be shewn. See the 
form of the rule nisi, Tidd's Forms, 4th ed. 756. But in the Court of Com¬ 
mon Pleas the rule is absolute in the first instance. See Imp. C. P. 5th cd. 
649. Fern v. Marrutt, Barnes 185, Tidd’s Forms, 4th ed. 757. 


1819 . 


WednetdtQ, 
Jan. 27th. 


When the land¬ 
lord is admitted 
to defend an ac¬ 
tion of eject¬ 
ment, and the 
judgment is en¬ 
tered against the 
casual ejector 
with a stay of 
execution until 
further order, 
the lessor, be¬ 
fore he lakes out 
execution, must 
move the Court 
for leave to do 
so; and such rule 
is not absolute 
in the first in¬ 
stance. (a) 
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writ of possession without such motion, the execution 
will^be set aside for irregularity. It seemed to be but 
reasonable that this application should be made, lest the 
party should be taken by surprise, as he might show 
some ground why the execution should not issue. 
He cited Tidd ( Pva.<\ (a) and Adams on Ejectment, (b) 
He apprehended, that the rule must be made absolute 
in the first instance, according to the authority of the 
case Femi v. Marriott (c). 

Bayley J. after conferring with the Master, said, 
the Master considers that this application to the Court 
is necessary, and according to the authority cited from 
Barnes 182 . referred to in Mr. Adams’ Treatise on 
Ejectments (a very us«ful work), that seems to be the 
regular practice. The rule is, that when judgment is 
entered against the casual ejector, with a stay of exe¬ 
cution until further order, there must be some further 
order. The lessor, therefore, before he takes out exe¬ 
cution, must move the. Court for leave to do so. The 
rule, it seems, is absolute in the first instance on the 
authority of the case of Fenn v. Marriott ( d ). Then 
you must take a rule according to the regular prac¬ 
tice (e). 


(a) 6th ed. 508. 10129. 1089. Tidd's Forms, 4tli ed. 756. 

(5) 2d cd. 501, 2. 

(c) Bam. 185. And see Stilts v. Oakes% id. 182, .1. It may be collected. 

(d) Barnes Stiles v. Oakes, Barnes 182, 3. 

(e) But the rule was drawn*up nisi, and ufterwards upon an affidavit of ser¬ 

vice upon the landlord, made absol ute without opposition. See post, Doe dem. 
Simons v. Masters, 12th Feb. 1819. The rule nisi was in the following form: 
" Upon reading the rule made in this cause on Wednesday next after three weeks 
of the Holy Trinity, in Trinity Term lAt p/ist, whereby E. G. and F. his wife 
made themselves defendants in the stead of the casual ejector, and another 
rule made on the same day, and the postcu in this cause being produced and 
read, it is ordered, that the said £. G. and F. his wife, upon notice of this ' 
rule to be given to their attorney, shall upon Wednesday on the Morrow of the 
Purification of the Blessed Virgin Mary show Cause why the lessor of the ! 
plaintiff should not be at liberty to sue out execution upon the judgment \ 
signed against the casual ejector, pursuant to the first mentioned rule. Upon ' 
the motion of Mr.-. By the Court.” 
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Wright and others £. # Welbie. 

A^SSUMPSIT on a policy of insurance, dated the 
l:3tb 4an''tit, 1810. noon gno^s oij hoard a Swedish 
cfdl *d it)-- tr«rin < i oft fat.nr a t«< onu in.-vt 

. »r jujci* in tin l-'ilti . lit* •'*-i • I ;• i'.m i< »it ;i \ i*iy*- , u 1 1 »*.• 

in' IV-I t< t)< iij “ /. H. Mill < . / >. (sCillliu flu. ir IHiHli J 'J 

and certain prisons trading under the firm of Messrs. 
William and John Bell and ('a.” and that the policy was 
effected for the use of the said A. 11 and C. D. and 
said Messrs. II il/iain and John Bell and Co. At 
the trial before Abbott C. J. at the sittings after 
last Term at Guildhall a verdict was found for the 
plaintiff. 

Chittif now moved for a rule to shew cause why a 
new trial should not be had, or why the judgment 
should not be arrested ; and he made three points: 
1st, That it was not proved at the trial who were the 
component members of the trading firm of Messrs. 
William and John Bell and Co. as described in the 
declaration; 2d, that the declaration did not suffi¬ 
ciently aver who wdte the persons interested in the 
goods insured ; and 3d, that the voyage was illegal for 
want of a licence. Upon the first point he submitted 
that it was incumbent on the plaintiffs to prove all the 
members of the firm who traded under the description 
of Messrs. William and John Bell and Co. It was true 
that there was evidence given at the trial that there 


(a) A policy allowing tlic vessel to trade to any ports within a particular 
district, which comprehends ports in a state of hostility, is lawful, unless it 
appears that a voyage to an enemy's country was in tile contemplation of 
the insured. Muller v. Thompson, 2 Campb. 610. Gill v. Dunlop, 2 Marsh. 
455. 7 Taunt. 204. Vide Holland v. Ifall, 1 B. if A. 53. Sewell v. Royal 
Exchange Assurance Company, 4 Taunt. 856. Bird v. Appleton , 8 T. R. 562. 


1819. 


Wednesday, • 
Jan. 27tli. 

Ail averment in 
s declaration on 
• policy of in»o- 
"aure riial A. B 
(’ /* :m<1 

ji“‘ V'«* i.adi'ii 
uadi,' hi" fir in 
oi -Ifr /’ i <|A 
a ad Co. were 
interested in the 
property is suffi¬ 
cient on a motion 
in arrest of judg¬ 
ment ; but quare, 
whether the im. 
certainty as to 
the names of the 
persons who 
con)|>ose the firm 
is a ground of 
special demur¬ 
rer? It is suffi¬ 
cient at the trial 
to prove that 
there is such a 
firm as Messrs. 
E. and F. and 
Co. without pro¬ 
ving the names 
of the persons 
who compose the 
firm. A policy 
“ to any port or 
ports in the Bal¬ 
tic" is legal, al¬ 
though some of 
those ports were 
then in a state 
of war with this 
country, and al¬ 
though no license 
has been obtain¬ 
ed, provided the 
ship was not 
sailing to such 
hostile port, (a) 
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was a mercantile house trading under the firm of 
Messrs. William and John Bell and Co. but the term 
Co. following the # names given, it imported that there 
was some third person in the firm, but no evidence was 
offered to shew wjio that third person was, which the 
plaintiff was btymd to do. For this he cited Ord 
v. Portal, (a) In ( ,an action against a third person un¬ 
doubtedly this would not be an available objection, but 
between the parties on this record, the plaintiffs were 
bound to set out all the names of the persons trading 
under the firm of William and John Bell and Co. The 
only evidence at the trial was, that a house trading under 
the firm of William and John Bell and Co. had existed 
for ten years. The word Co. being a contraction of 
company, it was of very great importance to shew who 
were the persous comprehended under that word, be¬ 
cause the addition of that word held out to the public 
a responsibility on the part of the firm in its engage¬ 
ments greater than the mere names that were men¬ 
tioned would import. .Therefore it was incumbent on 
the parties to shew who the other persons were who had 
contracted engagements under that firm. This was 
more particularly necessary in the case of a policy of 
insurance titan in any other, because it must be shewn 
who were interested in the contract. In this case the 
evidence raised a presumption that there was some other 
person interested in this firm ,whosc name was with¬ 
held from public cognjzance. In support of this objec¬ 
tion he referred to Teed v. Elzcorthy. (&) Secondly, the 
declaration in this case did not sufficiently aver who 
were the persons interested^ in the gOods insured. It 
was clearly established to be Absolutely necessary in a 
declaration upon a policy of insurance,, to set out with 
c certainty and with truth who were the persons inte- 


09 A Ctuupbi HO. Iik the note. 


(b) 14 Eatl. *10. 
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rested in the property insured. Bell v. Ansley. (p) 
Cohen v. TIannam. (b) The reason of this objection 
was extremely well founded, became the defendant 
should by the declaration be made acquainted with all 
the real parties to the contract, in order to prevent the 
injurious consequences which might result from an omis¬ 
sion of this kind. Under the firm of Jfilliam and John 
Bell and Co. an alien enemy might he interested, and 
he might be called even as a witness on the part of 
himself and the other plaintiffs; nay, under such an 
averment, one of the plaintiffs might be on the jury to 
try the cause. If this principle could be evaded the 
party might be allowed to put in the declaration cer¬ 
tain persons trading under the firm of “ such a one and 
Co.” without giving any names at all. He submitted 
that it was a clearly established principle, that the 
names of all the persons interested in a contract should 
be set forth in the declaration. There was a decision 
of this Court, where it was held that a conviction on 
the Excise Laws against such a ame <{ and company” 
could not be supported, (c) and therefore upon the prin¬ 
ciple recognised in this and the other decisions refer¬ 
red to, he submitted that this was a valid objection. 
Thirdly , it was submitted, that as the^insurance was to 
any port or ports in tlfe Baltic , and some of those ports 
were then in open war with this country, the voyage 
was illegal, no licence having been obtained, although 
in truth the ship sailed to a lawfu^ port. 

Abbott C. J. I am of opinion that we ought not to 
grant any rule in this case. # The first ground on which 
this application is made is upon a supposed variance 
between the declaration and the evidence. The decla¬ 
ration averred the interest to he in A. B. and C. D, and • 


<«) 


16 Fast. 141. (b) 6 Tauntt 101. 

(t) Rex v. Harrison fie Co. 8 T. R« 508. 

E 2 * 
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certain persons trading under the firm of William and 
John Bell and Co. I am clearly of opinion that the 
evidence offered and received at the trial was quite suffi- 
cient*to support that allegation. Then it is said that 
the declaration if not sufficient, for not setting out the 
names of all the parties interested in the subject of the 
action. and thnUhev ought In he specially named, and 
dint ri r ui)ing <!»-in j- pej'.ori- imdei the him 

or William ii.nl John Hell and Co. I- imi enough. Lae 
practice has long prevailed, of averring the interest in 
this way in declarations upon polieies of insurance, and 
I am of opinion that it is quite enough so to do. If 
the question had been raised on special demurrer, per¬ 
haps it might be a subject of consideration. I do not 
say that there might ftot be some weight in the objec¬ 
tion coming before us in that shape, but it is entitled to 
none now. The practice of pleading in this manner 
has long prevailed, and I think we ought not to arrest 
the judgment upon this ground, but leave the party to 
bring a writ of error, K‘ lie can avail himself of it. The 
third ground of objection is, that this voyage required 
a licence, for it is said, that by the terms of the policy 
the voyage is from Gottenburg to any port or ports iu 
the Baltic , and tfiat if the ship had sailed or had in¬ 
tended to sail to the port of an enemy, a licence would 
be necessary to legalize the voyage. Now there was no 
proof whatever of any such intention, or that she ever 
meant to sail to an enemy’s port. 


Baylky J. I am of the same opinion. As to the 
first point, 1 think that the allegation in the declaration 
is proved, because it is shewn that certaiu persons 
trading under the firm of William and John Bell and 
• Co. were interested in the subject insured on behalf of 
themselves and any other partners, if such there were. 
The second question is, Whether wc ought to arrest 
the judgment, on the ground that the names of the 
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persons said to be interested are not stated ? Now with 
reference to that objection, neither of the cases sited 
bears at all upon the subject. In oftc of those* cases, 
the question of variance had arisen because the parties 
had misdescribed the interest. It *\vas represented 
that the policy was effected for A. otily, whereas it 
turned out that it was effected for* A. and B. In 
another of the cases, the declaration averred that the 
interest was in two persons, but it omitted to name 
one of them, and therefore that ease was decided on 
the ground of an obvious variance. The subsequent 
ease of Cohen and llannam proceeded entirely on the 
same ground, adopting the reasoning of the case of 
Bell v. Ansley. (a) All these cases, therefore, are but of 
the question. 1 see no objection to this declaration, ou 
the ground that the plaintiff has described persons as 
interested trading under a particular firm, and not 
named them. If the defendant wanted to have known 
the names of these persons, the proper way to have 
raised this question would have l?ccn by special demur¬ 
rer on that ground ; but not having demurred, l think 
the objection is cured, and that he is now too late. 
The third objection is, that the policy being “ to any 
port or ports of the Baltic,” and Uic voyage being 
illegal to some ports, it must be illegal as to all, with¬ 
out a licence to go to the ports which happened to 
be in a state of hostility. Now, if the shij) had gone 
to any of the other ports which were not in a state of 
hostility, it would not operate as any objection upon 
the face of the contract, nor does it in fact operate as 
any objection if the ship was going upon a voyage legal 
in its inception. I recollect a case very like this (ft), 
where it was decided that the policy for a voyage to 


( a ) 16 F.nst. 141. 

(«) Blackburn v. Thompson, 15 East 8t. 3 Campb . 61. S. C. Vide cliani 
Muller v. Thompson, l Z Campb. 610. 


53 

J819. 

WmoiiT # 
against 
VVklbie. 



CASES in HILARY TERM 


54 


1819. 

• WllIOTIT 
against 
Wklbte. 


Si. Domingo, part of which was under French domi¬ 
nion* in time of war, was not illegal, although described 
generally as a voyage to Saint Domingo, because the 
law would imply an exception in favour of that part of 
the voyage which was intended originally to be legal. 
For these rcasoAs I think there is no ground made out 
for disturbing this verdict. 


Holroyd J. I am entirely of the same opinion. 
With respect to the motion in arrest of judgment, 
upon the objection arising on the first point, I think it 
cannot be sustained, because if the declaration merely 
stated that certain persons traded under the firm calling 
themselves William and John Bell and Co. that would 
be a statement of sufficient certainty. It is to be re¬ 
collected that they are not the parties to the suit, and 
that makes a distinction from the case where there are 
many parties on the record equally interested in the 
subject-matter of the cause. In this latter case it cer¬ 
tainly would be necessary to state the names of the per¬ 
sons engaged in the particular firm, but not so in the 
present instance. With respect to the question of un¬ 
certainty as to the parties interested, there is a case of 
feoffment, in which it has been said, that in order that 
the Court may see what was conveyed so as to complete 
the feoffment, it was necessary to set out the names of 
all the parties to the feoffment; and so it was said in 
the case of an assignment or conveyance, where the 
conveyance took place by attornment; but it was held 
in both these cases, that the objections were cured by 
the verdict, and that the Court would presume that 
every thing was done to make it a legal feoffment in 
the one case, and a legal conveyance in the other, (a) 
At die same time, however, it was said, that the objec- 


(a) See cases on this point collected in 1 Saunders ’ Rep. by Serjt. JFil- 
liams, 228. a. note 1. 
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tions might be available on demurrer, yet as the parties 
did not take the objection in that stage of the cayse, it 
was then too late to take them, being made after a ver¬ 
dict ; and certainly that was a very reasonable answer to 
the objections. The answer to the* objection in this 
case is, that although the plaintiff has mot stated upon 
the record all that lie might have stated, yet he has 
stated the names of the parties with sufficient certainty, 
so as not to put the defendant to any inconvenience on 
the trial. It has been suggested, that an alien enemy 
might be one of the plaintiffs upon the record, under 
this general description of the firm. If the defendant 
thought he was deceived by the uncertainty of the de¬ 
claration in this respect, he should have demurred to it 
on that ground; but as he has hot done that, he must 
be taken to have waived his objection to the plaintiff’s 
legal ground of action. The declaration, however, 
seems to me to be sufficiently supported. On the third 
and last ground, I concur with my Lord and my Bro¬ 
ther Bayley in the opinion thdy have expressed, and 
consequently there is no sufficient reason suggested for 
disturbing this verdict. 


1819. 

Wrioht 
against * 
Welbie 


Best J. I have always understood it to be an in¬ 
variable rule, that where nil*the averments necessary to 
a declaration arc not sufficiently stated or are omitted, 
they arc the subject-matter of demurrer, and that the 
time for taking advantage of such objections is before 
trial. Upon this principle I think the two objections 
that have been taken in arrest of judgment, come too 
late, even supposing they were available on demurrer. 
As to the third objection, if that could prevail, it seems 
to me that there is not one of the numerous cases in 
which immense sums have been engaged in Baltic • 
risks, and have been actually paid, which must not have 
been improperly decided. I recollect from my own 
experience, when I was at the Bar, that in every one of 
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the' cases which were decided during the last war upon 
j Baltin risks, the policies contained the very words in 
this case, “ any port or ports in the Bailie ,” though 
many of those ports were in a state of hostility towards 
this country. If this objection could have prevailed, it 
is quite impossible that any voyage under a policy “ to 
any port or ports* in the Bailie ” could ever become 
legal; and consequently, if a ship sailed to some one 
of these ports which happened to be in a state of hosti¬ 
lity, the insurance on the ship could not be protected. 
It cannot be doubted, that after the policy is effected 
the voyage may be rendered legal l>y r the licence of the 
king in council, and in such case there would be no 
objection to the policy. We know that during the last 
war these policies wereVffcctcd before the voyage com¬ 


menced ; and even supposing the party were to go to a 
hostile port, there is nothing to prevent him from apply - 
ing to government to obtain a licence. Certainly 
where a party bound himself under a policy to go to a 
hostile port without licehce, lie could not alter his course 
under the policy so effected. lUn the licence would 
render the voyage legal before its commencement. J 
think that being the case, a policy.in these general 
terms cannot be evaded upon the objection taken ; and 
that it signifies nothing that there were certain ports ia 
the Baltic, in a state of hostility, it being reasonably to 
be supposed that the party had ij in his contemplation 
to obtain a licence for ihe voyage, or to abandon it. it 
happens in this case, that the voyage was legal, in¬ 
asmuch as the party* originally contemplated going to 
one of the ports of the Bailie which was not in a stale 


of hostility ; for although he undoubtedly intended to 
go to Memel, yet still that part of the voyage would not 
•be a violation of the policy. I am therefore clearly of 
opinion that there is no pretence in this case for grant¬ 
ing even a rule to shew cause. 


Rule refused. 
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Roscoj; v. Delano. 

JfJlilNCJHP moved to change the venue in iliis ease 
from London to Lancaster, on ail affidavit which 
stated that the cause of action arose in the county of 
Lancaster , but it omitted to state what was the cause of 
action. 


IN BANK. 

Tkun^aji, 

Jan. 28th. 


Curia:. The affidavit must state what the action is 
for; or you must produce the declaration, and shew 
that it is a transitory action, and not on a bill of ex- 
change, or some other demand in* actions for which the 
Court will not change the venue. 


(<t) In the King’s Bench the mle lor changing the venue is absolute in 
the lirst instance ; and in that Couit it is required, that all rules for changing 
the venue should be drawn up “ upon reading the declaration, Nc.’’ a prac¬ 
tice that was introduced in consequence of inconveniences having arisen li uni 
the venue being improperly changed without adverting to the cause of action. 
It. Trin. ID (''it). K. B. 11 East. t 27:i. In the Common Pleas, the rule 
for changing the venue is in tin- first instance a rule aid, and in that (Joint 
also it is the practice to draw up the rule “ on inspecting the plaintilf's de¬ 
claration, &l." TM'b Forms, 1th id.. 26?. See \tulc v. ,V( nill’, Sunni 
Spooner, (j Taunt. , j 07 . Pond v. Rich, 7 Taunt. 171». 2 Muidt. Hep. KM. 
where the practice relative to eiiangiug the venue is much discussed. 


The Court will 
nut change the 
venue,unless the 
affidavit states 
what the cause 
of action is, or it 
appears by pro¬ 
ducing the de¬ 
claration, that 
the cause of ac¬ 
tion is of such a 
nature as to en¬ 
able the defend¬ 
ant to change 
the venue. («) 
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Thursday, KlNG V. LORD TURNER. 

Jan. 28 th. 


It is not neces¬ 
sary in an affida¬ 
vit to hold to 
bail, that the 
creditor should 
himself swear to 
the debt. , It is 
sufficient for 
another person 
to swear that 
the defendant is 
justly and truly 
indebted to the 
plaintiff, in order 
to hold the for¬ 
mer to bail, even 


B ALL AWT IN E moved for a rule to shew cause why 
the defendant in this case should not be discharged 
on filing common bail, and why the bail-bond should 
not be delivered up to be cancelled, and why all pro¬ 
ceedings in the mean time should not be stayed on the 
ground of irregularity. The affidavit to hold to bail 
was made by a person named Lettice, without describ¬ 
ing himself .as ageut, servant, or clerk, or in any way 
connecting himself with King the plaintiff, and the dc- 


though the deponent docs not describe himself it^tlie affidavit to be the agent or servant of the 
plaintiff, (a) 


(a) See Brown v. Davis, post 8th Feb. Bland v. Dt'ake, post 12th Feb. 
1 Wils. S39. 1 Bos. <Sf Pul. 1. Tiild, 6lh cd. 181. So an affidavit of truth of a 
plea in abatement may be made by alhird person. Tidd, 6th cd. 677. Pr. Reg. 
6. Barnes344. In Anderson v. Morgan, 4 Tamil. Rep. 231. and Pieters v. Luyties, 
1 Bos. if Pul. 1 . it was held in the Court of Common Pleas, that the affidavit of 
debt might be made by a third person, and that the affidavit need not state that 
the deponent was connected with the plaintiff as agent, or in any other manner. 
In those cases however it appeared that the plaintiff was resident in a fo¬ 
reign country. In Knight v. Kajte, 1 East’s Reports, 41.5. it was held that 
an affidavit to hold to bail, made by a person describing himself as the agent 
of the plaintiff, and stating that the defendant t/as indebted to the plaintiff, 
and that no tender had been made in Bank notes either to the principal or 
to the deponent, was held sufficient, although the plaintiff was not stated to 
reside abroad. The Court said, that the business might have passed entirely 
through the agent's hands, and it was imp6ssible to say what means the 
agent might have had of satisfying himself of the facts sworn to. It had 
been determined in the Court of Common Pleas that the assignee of a bond 
may make an affidavit of debt without joining the assignor; and that if any 
tender of Bank notes be absolutely negatived, the affidavit will be good. 
By land v. King, 7 Taunt. 275. 1 Moore 24. S. C. So in an action by the 

assignees of a bankrupt,' an affidavit by the clerk to the plaintiff's attornies, 
absolutely denying a tender in Bank notes, washolden good, though it did 
not state that no tender had been made cither to the bankrupt or his as- 
’ signees, because the affidavit, being general, comprehended within it every 
particular, and therefore at most it was only a defect in point of form and 
cured by the statute £3 Geo. 3. c. 18. s. 2. unless the defendant produced 
an affidavit that the money had been actually offered to be paid in Bank of 
England notes. Armstrong v. Stratton, 7 Taunt. Rep. 405. 
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ponent swore that the defendant was “ justly and trilly 
indebted to John King in a certain sum of mopey.” 
This affidavit, he submitted, was defective mn uvo 
grounds: 1st, because the deponent should liave # some 
way or other connected himself with *the creditor ; and 
2dly, for swearing that the defendant was indebted to 
the plaintiff, the creditor himself Icing resident in 
town. lie referred to Elliott v. Duggan, (a) He ad¬ 
mitted that deponent negatived the tender of any notes 
of the Governor and Company of the Bank of England. 

Abbott C. J. I know of no case in which it has 
been held that the creditor himself must swear to the 
debt. The ease cited has reference entirely to the ne¬ 
gation of any tender of any not£s of the Bank of Eng¬ 
land, and therefore that case does not bear upon this 
point. 

Bayley J. I think this affidavit will do. There arc 
many cases where the plaintiff himself cannot swear to 
the debt, for a variety of reasons. It may be true 
that it does not appear in what relation this person 
named Lettice stands to the plaintiff, nor need it, for 
the deponent would be liable to an indictment for per¬ 
jury upon this affidavit. There was a series of cases 
in which it was held, that unless you negative the ten¬ 
der in Bank of England notes, the defendant was liable 
to be discharged; and it was also held, that that nega¬ 
tion of the tender must be by the plaintiff only. That 
seems to be otherwise now. There is another Act of 
Parliament besides the 37 Geo. 3 . c. 45 . (5) which 
directs, that if the affidavit to hold bail docs not nega- 


(a) 2 East. Rep. 24. 

( b ) 43 Geo. 3. c. 18. sec. 2. which cares informalities in this part of the 
affidavit, but not a total omission of the clause negativing a tender. Wood 
v. Jenkins, 2 Smith Rep. 156. Tidd, 6th ed. 193. 
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1819. tivc the tender, it is competent for you to come after- 
K ' w ards and apply to the Court, and swear that there has 

r again* been a f tender; buf you cannot swear that in this case. 

'i’ll IIN hit. 

r 

Holhoyd J. concurred. 

« 

Best J. Yoi|cannot object to the affidavit to hold 
to bail in this case, unless you swear that there has been 
a tender. 

Rule refused. 


Friday, 
Jan. 29th. 


Wickes qui lam v. Gordon. 


In an action up- rpHlS was an action of debt to recover penalties un- 

on the 7 (l. 2. JL , * 

v. 8.$ 8.to reco- der the 7 Geo. 2 c. 8. s. 8. lor stock-jobbing. Ihe 

block-jobbing.^it srcoml count of the declaration upon which the verdict 

was averred in 

the declaration, thnt the contract to transfer the stock was made for the, '27tb of February, and 
it was held that as the parties meant the settling dry which was lined for the 27th of February, 
it was no variance (a) 


(«) The general rule seems to be, that where the statement in the decla¬ 
ration and the statement in (lie contract will be botli satisfied by the same 
proof, the declaration is sufficient. Where a contract was made for the side 
of tallow, warranted ready for delivery from ship or warehouse by a parti¬ 
cular time, this was held equivalent to a general contract for delivery at the 
lime specified, and therefore it was held that the places of delivery men¬ 
tioned in the contract need not be averred. Thornton v. Jonct, 6 Taunt. 581. 
2 Marsh. Hep. 287- A contrast for the. purchase of goods, the exact amount 
of which not being known at the time, is described in the contract as about 
8 tons, may be drc!a r cd upon- under a videlicet as a contract for 8 tons, 
which was ascertained to be the quantity. Gladstone v. Neale, 13 East. HO. 
So a contract to furnish goods at a price stated in the order as 24s. a. 26s. may 
be described as a contract to furnish them at a reasonable sum. I^aing 
v.Fidgcon, 6 Taunt. 103. Alternative contracts must be stated according to 
the fact; and where a contract was made for the purchcsc of 100 bags of 
.wheat, 40 or 50 of which were to be delivered on one market day, and the 
remainder on the next market day, it was held that the plaintiff could not 
declare as upon an absolute contract for the delivery of 40 bags on the first 
da}’, though *10 bags were then in fact delivered, but the contract must be 
stated in the alternative according to the original terms. Penny v. Porter, 
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was found stated, “ That after the passing of the said 
act, to wit on, See. at &e. it was contracted and agreed 
by and between said defendant and on** Joseph JAghtfoot, 
that defendant, should sell to said Joseph Lightjbol, and 
that said Joseph Lightfoot should buy«of said defendant, 
a certain other interest or share in a public stock, to 
wit oth^r .’*000/. in the -ior*w Ii*%hii motily c:'ll»i1 


the ih!v«- poneO' pi " 1 ef.iiuiu eotf*olni.*ie*t nanic annui¬ 
ties, and that otiid Iasi .iwauiotW MxK)/. should bn 


transferred by defendant to said Joseph Lightfoot, “ on 
the 27 th February in the year last aforesaid ; and said 
plaintiff avers, that defendant was not, at the time of 
making said last mentioned contract and agreement as 
last aforesaid, actually possessed of or entitled unto said 
interest or share in said last mentioned public stock so 
agreed to be sold and transferred by him as last afore¬ 
said in his own name or in his own right, or in the 
name or names of a trustee or trustees to or for his said 
defendant’s use, or his own right, contrary, &c. whereby 
and by force, &c. defendant •forfeited for his said 
offence 500/. and thereby and by force, &c. an action 
hath accrued to plaintiff to demand and have of and 
from defendant s^id 500/. so forfeited as aforesaid.” 
At the trial before Abbott J. at tht^ sittings after last 
Trinity Term at Guildhall, the plaintiff had a verdict. 


In Michaelmas Term hast, Topping moved for a rule 
to shew cause why the verdict should not be set aside 


2 East. 2. and see 8 East. 8. If a contract to deliver soil be declared upon 
as a contract to deliver soil or breeze, the variance will be fatal, if it appear 
that soil and breeze are different things. Cook r. Mnnstone, 1 New Rep. 3M. 
5 Esp. 239. When a contract is made to remove goods in a month, and it is 
stated in the declaration as an agreement to remove in a reasonable time, 
the variance is fatal. Hore v. Milner, Peake’s Rep. 42. In Waugh v. Bus-* 
sell, l Marsh. Rep. 217. Ld. Ch. J. Gibbs said, *' When you declare on i. 
deed you state the legal effect of it; and you may declare without using a 
word which is contained in the deed, except the names of the parties and 
the sum.'* 


Gl 

1819. 


WlCKTS 

against • 
Gordon. 
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and a nonsuit entered on the ground of a variance, the 
declaration averring that the contract was made “ for 
the 27th of February” whereas the evidence in support 
of the declaration was, that it was made for “ the set¬ 
tling day,” whicl* last, though it in fact happened on 
the 27th of February, was still a fatal objection to the 
declaration. { 

Abbott C. J. now' read the report of the evidence ; 
and, according to his Lordship’s notes, it appeared that 
the contracting parties had talked of a bargain u for 
the 27th of February ,” or “ the settling day,” the wit¬ 
ness being uncertain which day was named, but he was 
positive that they meant the same day. 

Gurney now r shewed cause against the rule, and con¬ 
tended that there was no variance in the case, for even 
supposing it to be uncertain whether the 27th of 
February , or the settling day, was mentioned, still as the 
27tli of February happened on the settling day, and as 
both parties meant the same day, the terms were con¬ 
vertible and equally satisfied the avennent in the decla¬ 
ration. It might as well be said that where a declara¬ 
tion averred a particular transaction to have happened 
on the 25th of March , whereas in proof it happened on 
Lady-day t which every body knew to be the 25th of 
March , that this was a variance. The argument in the 
present case* was just, of the same description, and 
would equally be unavailing. 

Topping and Chitly contra. The case put of the 
25th of March and Lady-day is by' no means parallel 
with the present case, because the 25th of March or 
JLady-day , is a known and fixed day to all mankind, as 
synonimous to each other, and never varies. If the 
settling day was necessarily a fixed day, and meant 
the 27 th of February , and was not subject to any varia- 


1819. 

WlGKES 
r against 
Gordon. 
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tion from circumstances, it would be an answer to the 
objection. But the Court will not take notice of the 
settling day as meaning the 27th of February, because 
what is called a settling day in the language of stock¬ 
brokers is liable to variation from the, fluctuation and 
changes of the public funds, and the determination of 
the Committee of the Stock Excliangf. It is impos¬ 
sible from the nature of the subject, that the settling 
day should mean a given and fixed day of the month, 
because, as it depends on the state of the funds on a 
particular day, as well as upon other collateral circum¬ 
stances, it cannot be fixed with any degree of certainty. 
It is well known that the Stock Exchange Committee 
may at its meetings alter the day which may have been 
previously fixed for settling accounts. A sudden pub¬ 
lic calamity, such for instance as the death of any 
member of the royal family, may cause an alteration in 
the settling day. The bargain described in the decla¬ 
ration depended not so much upon the day therein 
stated as the day which should be fixed upon for the 
settling day, and therefore the materiality of the va¬ 
riance is obvious. This is not like a fixed period which 
is known to all mankind, and recognised for the pur¬ 
pose of governing their transactions. It is totally dis¬ 
similar from the 25th eff March, which is a regular fixed 
division of the year. It cannot certainly be contended 
that if the contract had been made for the 27th of 
February , and any public calamity had happened so as- 
to occasion an alteration in the settling day, that that 
would vacate the bargain, but still that admission does 
not at all touch the present argument. If the contract 
is made for the settling day, the party would take the 
chance of the settling day happening on the 27th of 
February . The bargain depends upon the variation of 
the time at which they would be called upon to take to 
it, and if the settling day is altered, which it may be for 
the reasons suggested, die bargain would enure to take 
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effect on tliat clay without reference to the 27th of 
February. Tlie parties therefore must take the chance 
of itsjbcing postponed or interrupted by a variety of 
contingencies. This case cannot he distinguished from 
Payvde v. Tlayz%{a) referred to by Mr. Justice Bn Her, 
in hi® Treatise pn the Law of Nisi Priiis. (h) where the 

i* jut i'jh'i' il«'i■)!• h'i -|1 mi a n in iwiiw'r .11 m* i. Hi' f11'• \J2u of 
Antfttsl- ; :• 11<* up.-II till- III;.I 10 lit* »iiliy ui r11«— t*r»• K.• > 

boot il jipp. :n’. it tli;i> il \\\* :i « , o | i •’: act I •»r ili< (‘jx'nini, 
ihougli it wus pro\ed to he notorious that the book* 
were to open the 22d ; and the broker swore he took 
the 2'2d of August and the opening to be convertible 
terms, and yet the Court held this to be a fatal variance, 
and nonsuited the plaintiff. It is to be recollected that 
this is a penal action,, and the Court always holds par¬ 
ties more strictly to their proof in such cases than in 
mere questions, of civil right, and therefore in this case 
the Court will treat this objection more favourably than 
in any other. In furtherance of their argument they 
referred to Harrison y. Wilson , (c) and the King v. Cas¬ 
ta no. (d) Chitty said, in the course of the argument, 
that, according to his note of the evidence, “ the set¬ 
tling day” was the only day named between the parties. 

r 

Abbott C. J. We must be liound by the report 
of the evidence as it appears upon the Judge’s notes. 
This application is made on the ground of a supposed 
variance between the declaration and the evidence, and 
the attention of the Court is to be directed in this action 
(by which the plaintiff seeks to recover a penalty upon 
a contract for the purchase of a certain quantity of 
stock on a particular day) to the real sense and mean¬ 
ing of the parties at the time the contract was entered 


(a) Referred to as in Stra. 74 .; but meaning Select Cases on Evidence, 
p. 74. 

(b) Bui. N. P. 145. (c) S Ftp. 708. (d) Ftp. 231. 
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into. The question is, whether the evidence produced 
proved the contract or varied from it. The contract 
laid in the declaration is for a particular day, namely, 
the 27th of February. The proof in evidence wd!s, in 
the first instance, that that was the day named. The 
witness who gave that proof being further pressed, said, 
“ I don’t know whether the 27th of February or the set¬ 
tling day was named, but they meant the same thing.” 
Therefore, it really comes to this single question, whe¬ 
ther the parties may not be allowed to use one phrase 
or the other. They both understand the same thing, 
whatever phrase is used. It is alleged in support of the 
objection, that this day, called u the settling day,” was 
subject to variation, and might be afterwards altered. 
There is no proof of that, and w** must consider that 
notion as completely out of the case. I know of no 
authority existing in the Committee of the Stock Ex¬ 
change to alter the settling day; on the contrary, I 
should hold that if the Committee of the Stock Ex¬ 
change resolved to alter the settling day, nobody who 
did not consent to it would be bound by it. If parties 
make a contract upon a day understood between them 
to be a day for certain purposes, and that day is pre¬ 
viously named, I know of no authority that could sub¬ 
stitute another for it.® It is not suggested that the de¬ 
fendant is in any manner taken by surprise on this 
occasion. The proof given is that the denominations qf 
time were understood to apply to one and thb same day, 
and being understood by the parties to apply to one and 
the same day, how can it be suggested now that they 
meant a different thing ? The witness says, “ that the 
27tli of February and the settling day were used indif¬ 
ferently;” and he adds, “ the 27th of February was 
mentioned, I have no doubt.” The Court has been 
pressed by the authority of a decision which no doubt 
is directly in point, and every weight that can be given 
to such an authority in the present case must be given 
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to it. But although that case exists in a book of 
high authority, and might be applicable to the trans¬ 
actions of person^ who lived nearer to the time at which 
it wfcs decided, yet we ought not to consider that as a 
precedent car authority for our direction, or for the direc¬ 
tion of future .times. We ought to apply our own 
judgment and reason to the question before us, and it 
seems to me that there is no variance whatever in this 
case. 


Bayley J. The rule of pleading is, that you are to 
state the contract, not in the terms in which it is ex¬ 
pressed, but according to its legal operation, and if the 
evidence proves the contract, it is good. Here the 
declaration describes*^ contract for delivering stock on 
the 27th of February. The evidence was, that it was a 
contract for delivery either on the 27th of February or 
the settling day. It matters not at all in wliat terms 
the day i3 expressed in the declaration, if the parties 
meant the same thing. At the time the contract was 
entered into, the 27 th of February was known to be 
the settling day, and whether you express it by the 
name of the settling day, or as the 27th of February, it 
is the same tiling. 

Holroyd J. I am of the same opinion. It appears 
to ipe that the contract is proved so as to satisfy the 
terms of the declaration ; and whether the expression 
was "settling day”* or "the 27th of February” is 
wholly immaterial, because it seems to me, upon the 
evidence, they both exactly mean the same thing. The 
settling day was at that time understood by both par¬ 
ties, according to the evidence, to mean the 27th of 
February, and I by no means accede to what has been 
said in argument as to the settling day being changed. 
I am of opinion, that as this contract was entered into 
for the transfer of the stock on the 27th of February, 
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and as it was clearly understood at the time the con¬ 
tract was entered into, that the 27th of February was 
die settling day, it makes no sort of difference in, the 
legal effect of the pleading. With, respect to pleading 
written contracts according to their contents,, or rather 
according to their words, I agree with my Brother 
Fayley, that the legal effect is the ipaterial thing to 
attend to ; for it very frequently happens, if the pleader 
declares in the terms used in the instrument, that the 
evidence, when produced, will not support the de¬ 
claration. For instance, if a party plead a deed of 
lease and release, and the deed docs not operate in the 
way in which he expects to find it; and if issue is taken 
upon it, and he does not establish what is alleged, he 
involves himself in a difficulty, which might not be 
found if he merely averred the legal effect of the in¬ 
strument. In such a case, he ought merely to plead 
“that the party released,” and leave out the technical 
words that are put into a conveyance for the sake of 
form; because, if those words ^ill not operate in one 
way, they may operate in another, and the party by 
using them, though merely matter of form, and. foreign 
to his object, may find it necessary to prove thepi, 
and if he fails in so doing, he may be nonsuited.. The 
most correct way of pleading is, to plead the words 
according to their legal effect, instead of adopting the 
words used, which is not always safe, (a) 

Best J. There is no evidence before us as to Vvhat 
is the meaning of the settling day; nor do we know 
whether the Committee of the Stock Exchangn have 
the power of altering that day. With respect to the 
supposed variance, it is quite certain what- the parties 
meant; and whether they meant the 27th of February 


(a) S. P. 2 Sound. Rep. by Mr. Serjt Williams, p. 9T. b. note 2. Cm 
Dig. Pleader, C. 3T. Co. lit. 49, a. n. 1. 

Ffi , 
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or the settling day is precisely the same thing, because 
they are convertible terms; and the Stock Exchange 
would, exercise e legislative authority beyond that 
which parliament itself possesses, if they could alter a 
contract betweemprivate parties. 

Rule discharged. 


Friday, 
Jan. 29th. 


The King v. Sheriff of London, in a Cause of 

Todd v, Jacob. 


N this case an attachment had been issued against 
the Sheriffs of London for not bringing in the 

the body "the* 1 ^ody of the defendant, it appearing that they had 
Sheriff having neglected to take a bail bond; and on the first day 
bo,, 1 ,"from the of Term, Coniyn moved to set it aside for irregularity. 

defendant. The 
latter applied to 

set aside the at- Bollcind now shewed cause against the rule, and con- 

tachment upon , . . . . ... 

an affidavit of tended, that as this application was made by the defend- 
pa^mentolcoMs" ant > ^ ie Court could not entertain it, not being at the 
but the Court instance of the sheriff. No bail bond having been taken 
an application by the latter, the defendant could not be said to have a 
tertluned (u ) en " locus standi in curiL The attachment had gone against 
the sheriff for a breach of his duty in not bringing in the 
body, and therefore the plaintiff had nothing to do with 
the ^defendant, the sheriff being now, in fact, the respon¬ 
sible party.' By the rule of Court made last Term (b) t 
it was ordered, that ho rule should be drawn up for set- 


An attachment 
issued against 
the Sheriff for 


I 


pt 

(a) See Fuller <S( Prest. 7 T. it. 109. from which it appears, that where the 
sheriff has been guilty of a breach of duty in suffering a defendant to go at 
large, on an undertaking to appear without taking a bail bond, and an action 
for an escape has been brought against him, and bail above were not put in 
in due time, the Court will not relieve him by permitting him to put in and 
justify hail afterwards. Moses v. Norris, 4 M.SfS. 397. 2 Marsh. 263. but 
xe 1 Price R. 103. 

(b) Reg. Gen. Mich. T. 59 Geo, 3. tB.Sf A. 240. 
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ting aside an attachment regularly obtained against'a 
sheriff for not bringing in the body, unless the appli¬ 
cation for such rule shall be grounded upon an affidavit 
shewing that such application is really and truly made 
on the part of the sheriff, or bail, or officer of the sheriff, 
(as the case may be) at his or their own expense, and 
for his or their only indemnity, and without collusion with 
the original defendant. Now here there was no affidavit 
that this application was made on the part of the sheriff, 
and certainly it could not be on behalf of the bail, be¬ 
cause no bail bond had been given. Under such cir¬ 
cumstances the Court would not entertain such a motion 
on the part of the defendant, who was really not before 
the Court. 

Comyn , in support of the motion for setting aside the 
attachment. The rule of Court itself declares, that an 
attachment against the sheriff may be set aside if made 
on the part of the original defendant, grounded upon an 
affidavit of merits. This was an application on the part 
of the original defendant, who now offered an affidavit of 
merits. The action was brought against the defendant, 
as acceptor of a bill, of exchange given for goods sold and 
delivered, but he had since become bankrupt. This appli¬ 
cation was virtually made against the sheriff, who had 
neglected to take a bail bond. The Court would look to 
see whether the sheriff had done his duty, but in fafthe 
had done nothing. The defendant now endeavoured to 
rectify a mistake into which the sheriff had fallen, and 
only desired to set aside the attachment upon payment 
of costs, in order that he might be let in to defend the 
action, upon an affidavit of merits; and certainly the 
motion was for the benefit of the sheriff. 

Abbott C. J. It is very true that in general,%here 
the defendant applies to set aside the attachment against 
the sheriff, he does so because he has given a bond to the 
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sheriff, but having forfeited it, he wishes to relieve him¬ 
self from the consequences. But here no bond has been 
given c to the sherfff, and therefore I am anxious to know 
why the defendant makes this application to the Court. 
I cannot but consider this application, though made in 
the name of the defendant, as an application for the 
sheriff or the sheriff’s officer. 


Bayley J. If the defendant will not have to 
pay the debt ultimately, why should he apply to set 
aside the attachment ? He might have been liable to 
the sheriff, but the plaintiff could never recover the 
debt from the defendant, no bail bond ever having been 
given. 

Holroyd J. If there is no bail bond, what right 
has the defendant to come and claim relief against 
the sheriff, when the defendant himself cannot be in¬ 
jured ? for if the sheriff has not done his duty, he is 
liable to an action for an escape. Whatever may be 
the consequences to him for having neglected his duty, 
he cannot recover against the defendant. Then what 
right has the defendant to come here ? 

» 

Best J. concurred in thinking that the defendant 
had no right to make this application. 


Rule discharged with Costs. 
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Snellgrove and another, Assignees of Whije a 
Bankrupt, against Hunt. 

J^SSUMPSIT on a bill of exchange drawn the 16th 
of January 1818, payable four months after date, 
for rflOO. to the order of Bartholomew White the 
bankrupt, and accepted by the defendant. The de¬ 
claration alleged the promises to be made to the 
assignees of the bankrupt. At the trial before Abbott, 
C. J. at the sittings after last Term at Guildhall, it 
appeared in evidence that the commission issued against 
the bankrupt was dated on the 7th # of March 1818 ; that 
the bill of exchange in question was due on the 19th of 
May following; that there were three assignees appointed 
under the commission, two only of which joined in the 
present action. Under these circumstances, it was ob¬ 
jected on the part of the defendaqj, that all the assignees 
should have joined in the action, inasmuch as the action 
was founded entirely upon promises to all. The case of 
Bloxam v. Iiubbard (a), was cited as an express autho¬ 
rity; and the Chief Justice acquiescing in the objection, 
the plaintiffs were nonsuited. 

F. Pollock now moved for a rule to shew cause 
why the nonsuit should not be set aside, fcnd a new 


(a) 5 East. Rep. 407. In that case it was held, that an order of the Lord 
Chancellor made under the statute 5 Geo. %. c. SO. upon the petitioi^of the 
creditors tor removing one of several assignees of a bankrupt’s estate hot fol¬ 
lowed up by any reassignment or release of such assignee to the remaining 
assignees, nor by any new assignment of the Commissioners nnder the Lord 
Chancellor’s order, did not operate to divest the legal estate out of such re¬ 
moved assignee, and consequently he ought to join in an action of trover 
brought by the assignees for a ship belonging to the bankrupt’s estate. But 
it was held, that in an action of trover advantage could only be taken of the 
nonjoinder by a plea in abatement, and that the other assignees could reco* 
ver their proporluyial parts. 


161$. 


Friday, 
Jan. 29th. 


In an action of 
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suit of assignees, 
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if the action be 
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appears that the 
promises were 
made to three, 
the plaintiffs will 
be nonsuited. 
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trial granted. The question in this case is, whether 
two assignees out of three may not lawfully sue, inas¬ 
much .as they sue in a representative character. Un¬ 
doubtedly it must be admitted that the declaration in 
this case is founded entirely upon promises nlade to 
the assignees tflfc bankrupt generally. But this case 
may not be considered as distinguishable from the 
case of executors, who may sue without joining all 
the executors named in the will. This objection how¬ 
ever, it must be confessed, had some strong authorities 
in support of it, and after looking more accurately at 
the pleadings, it is to be feared that the declaration 
cannot be supported. It cannot be doubted that there 
is a distinction between tort and assumpsit. In the for¬ 
mer species of action it is competent for one of several 
persons jointly interested to bring the action, and the 
defendant can only take advantage of the objection by 
a plea in abatement, but^n the latter he may avail him¬ 
self of it on non assumpsit. In the case of Bloxam 
v+Hubbard(a), which*was an action of trover, in which 
only three out of four assignees joined, and a similar 
objection being taken, Lord Ellenborough C. J. said, 
u Assuming it to be well founded, and w r e think it so, 
it has only the effect of precluding the plaintiffs, who 
are three out of the four assignees, in whom the pro¬ 
perty of the ship originally was vested, from recovering 
more than their three-fourth,parts in value of the pro¬ 
perty in qdestion. For, it is now too well settled, to be 
any longer disputed in a court of law, that the defend¬ 
ant can only avail himself of an objection of this sort, 
viz. that all the several part owners in a chattel' have 
not joined in an action of trespass or of tort brought in 
respect to it by plea in abatement/' Upon the same 
principle this case does not come within the ordinary 


(«) 5 East. Rep. 4PT. 
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rule which applies where executors declare without 1810* 
being all joined in the action. The Chief Justice at the e 
trial certainly asked whether the avenpent in this.decla- against • 
ration could be established by the evidence upon? any 
decided authority. Expecting that it might be brought 
to correspond with the principle of'fhq case of execu¬ 
tors, it was contended on that occasion^ that the objec¬ 
tion taken to the declaration was not available; but 
upon consideration it must be acknowledged that it 
does not Tall within that principle, because the implied 
promises would be to all the assignees, whereas the 
promises averred in the declaration are only to two of 
them. Probably, however, the Court would think that 
what is said in a Note of Serjeant Williams , in his edi¬ 
tion of Saunders's Reports («), is 401 inapplicable to the 
present case. What lie says is this : “ With respect to 
contracts not under seal, whether in writing or by parol, 
a distinction has been taken between actions of assumpsit 
and actions of tort ; in the former case, if one only of 
several persons who ought tojoig bring the action, the 
defendant may take advantage of it on non assumpsit , 
but in the latter he must plead it in abatement . And 
this distinction is universally adopted. However, it 
may not be improper to observe as to assumpsit by one 
only, that at the time? when most of the cases upon this 
subject were decided, the same rule extended as well to 
defendants as to plaintiffs. The rule in both cases was 
founded upon the same reason that the contract proved 
was not the same with that in the declaration. But as 
soon as it was decided in the case of Rice v. Shute(b\ 
and the other cases which followed it, that leavii^g out 
one of the joint contractors did not vary the contract, 
one would have thought that the same principle would 

be applied to the case of persons with whom the con- , 

♦ 

(a) 1 Saund. Rep. by Setj. Williams, 4th ed. 291 g. note 2. 

[by s Barr, 2611. 2 Bla. R. 947. 
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tract was made. If the contract be still the same, not¬ 
withstanding one of the persons who ought to be made 
co-dcfendant is omitted, upon what principle is it that the 
contract is not the same, if one of the persons who ought 
to be co-plaintiff be omitted? Perhaps it may be objected, 
that by this means the plaintiff and the defendant are 
not upon equal terms; that in an action against one only, 
he necessarily knows all the persons liable; but in an 
action by one only, the defendant may often not know 
hor be able to know, what persons ought to join. But 
in answer to this, it should always be remembered that 
the rule is founded upon the supposed variance between 
the contract proved and the contract laid, and not upon 
any inconvenience or convenience to the parties. As to 
the knowing of the persons, the cases above referred to, 
respecting defendants , have decided that this circum¬ 
stance is immaterial; and as to the convenience or in¬ 
convenience of the thing, it should seem more con¬ 
venient that the parties should, after issue joined, 
proceed upon the rflerits, than that the defendant 
should be allowed to nonsuit the plaintiff upon a mere 
matter of form. However the settled distinction is, as 
I have before mentioned, and it must be left to the ope¬ 
ration of time, and the same good sense us at last pre¬ 
vailed in Rice v. Shute, respecting defendants , to do 
away a distinction which seems to me to have no principle 
for its foundation .” It is to be feared that that period 
has not yet arrived, and it is probable that this learned 
person did not know how much he had to contend with. 

J * , 

Abbott C. J. I have a great respect for* that 
learned vrriter, and no man entertains more respect for 
his opinions than I do, bpt I think that there is very 
great reason for the distinction which he seems to con¬ 
tend against. The plaintiff knows- or ought to know 
who are his own partners ima transaction, but he may 
not be able to ascertain how many persons are liable 
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to be sued jointly; consequently, the omission of V 
party who ought to have been a co-plaintiff is a ground 
of nonsuit; but the omission to makc*a party a defend¬ 
ant can only be' taken advantage of by plea in abate¬ 
ment. -1 think this declaration is cleafrly bad. 


1819 . 

Snellorov^ 

agttbuit 

Heat. 


Bayley J. I am of the same opinion. The decla¬ 
ration in this case is founded entirely upon promises to 
the assignees, and therefore they ought all to join. 


Holroyd J. In the case of bonds or deeds, it has 
been held, that the obligees or covenantees, if alive, 
ought to join in the action, and if dead that fact should 
be averred in the declaration, (a) 

* 

Best J. concurred in the opinion of the other 
Judges. 

Rule refused-. 


(a) 5 Hep. 18. b. Slitigsby's case. 


Itt Bail Court.—C ouLsoNA^zms/ ScoTT and Wife. 


JN this case bailable process had been issued against 

the husband and his wife for the debt of the wife 
before marriage; and the husband only wps arrested, 
and was now in custody. • 

Chitty moved to justify bail for the husband only, 
which was opposed by Thessiger, on the ground that in 
an action against husband and wife where the husband 
only is arrested, he shall put in special bail for his wife 
as well as himself, according to tlie note on rule East. 
5 Geo. But Chitty submitted that it was only neces¬ 
sity to put in special bail for husband and wife where 
both are arrested, according to the practice laid down 


In action against 
husband and 
wife, when the 
husband alone 
has been arrest¬ 
ed, bail may jus¬ 
tify for him only 
on his filing com¬ 
mon bail for his 
wife. 
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iti Crooks v. Fry and wife, 1 Barn, and Aid. Rep. 165. 
and in the present case the husband alone had been 
arrested. • 

Best J. said that he would consult the other Judges; 
and afterwards in full Court stated that it was sufficient 
for the bail to justify for the husband only, but that he 
must file common bail for his wife, and that the rule 
for the allowance of bail must be drawn up condi¬ 
tionally accordingly. 


Rufford’s Bail. 


JJ/'ALFORD moved in this case for leave to amend 
the notice of bail, by altering the name of one of 
the bail from Appleby to Uppleby , the latter being the 
right name. But the Court being informed that the 
b£l was by habeas corpus, and as the habeas corpus 


(a) In case of bail by habeas corpus, or writ of error, time to justify is not 
in general allowed for amending a defect in the uotice of bail, Ac. on account 
of the delay. Tidd, 6tlf ed. 269. Darcey's bajl upon habeas corpus, Hit. T. 
93d Jan, 1817. E. Lawes in support of bail. V. Lames in opposition. Per 
Abbott J. The description of bail as a gentleman, when it appears he has re¬ 
cently been a butcher and is about to set up again in that trade, is iiuuffi- 
cient, and though the bail have been found, yet the objection is not aided. 
And as the bail are on a habeas corpus, time cannot be granted. Ward 
v. Johnson, in the Rail Court, Mich T. 6th Nov. 1818. Coram. Hobroyd J. 
Notice ef bail and justification was served at a quarter before eight on the 
4th of November, by putting through the door of the office of the plaintiff's 
attorney, and the affidavit of tha service of notice of justificatibn stated'this 
fact, and that the defendant’s attorney on the next day applied to the plain¬ 
tiff's attorney to acknowledge the receipt of'the notice, but that the latter 
refused to admit the same, whereupon defendant's attorney served another 
notice for this day; but the second notice being served too late, Chitty moved 
for time, but Mr. Justice Hobroyd ruled, that as this was a case of bail on 
habeas corpus, no time could be given. Atkins' bail in error, Easter Term, 
April 1815. Etpmasse moved for time to justify the bail, but per Bayley J. 
time is never allowed to justify bail in error. 
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was not annexed to the bail-piece, said that the prac¬ 
tice was not to allow time to amend irregularity in 
suoh case. 


Saunders's Bail. 


r pHE affidavit of service of notice of justification in 
this case only stated that the notice was “ left at 
the chambers of the plaintiffs attorney by putting it 
into the letter-box, no person being there to receive it.” 


Best J. The notice must be served upon some per¬ 
son in the office of the attorney, and the objection 
cannot be cured without an acknowledgment that it 
was received. 


(a) Sec the next case. The rule of K. B Hil. T. 8 Geo. S. directs that 
an alphabetical book shall be kept in the Master’s office in K. B. Walk, to 
be iuspectcd without fee ; and that every attorney practising in this CotKrt, 
and residing in London or Westminster, or within ten miles, shall enter his 
name and place of abode, or other proper place in London or Westminster, 
where he may be served with notices, &c. and that notices, &c. which do not 
require a personal service shall be deemed sufficiently served on such attor¬ 
ney if a copy be left at the place lastly entered in the book with any person 
resideat at or belonging to such nlace, and that if the attorney neglect to make 
the entry, then Jfixing up the notice in the Master’s office shall be deemed 
sufficient service. By rule M. T. 41 Geo. 3. K. B. it is ordered that no rules, 
orders, or notices in any cause or matter depending iu this Court shall be 
served, or any proceedings or pleadings delivered or served later than ten 
o’clock at night, and that any service or delivery thereof after that hour 
shall be null and void. 1 East. 132. Tidd, 6th ed. 62. In C. P. services 
must be made before nine o'clock. Chapell v. Parker , 2 Taunt. 48. 3 Taunt. 
234. Arrowsmith v. Ingle. 

( b ) Bailey V. Davy. In Bail Court, 6th Nov. 1818. Notice of bail was 
served iu due time by leaving it at the office of plaintiff’s attorney, who re- 
turned it the next day in a letter, saying, that he should not accept the 
notice because be had taken an assignment of the bail bond; but the letter 
did not state the time when the notice was received. Chittfi ubmitted that 
this was a sufficient acknowledgment to render the service of the notice suf¬ 
ficient ; and Mr. Justice Holroyd ruled accordingly, and the bail justified. 


1819 . 

Re r roan’s 

Bail. 


Saturday 
Jon. 30th. 

Service of notice 
of justification 
by leaving it at 
chambeis of 
pluintiff’s attor¬ 
ney is bad.(a) 
But if the plain¬ 
tiff’s attorney 
has since ac¬ 
knowledged the 
receipt, Uiat will 
suffice. (A) 
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Saturday, * FoWLER*S BAIL. 

Jan . 30th. 


Notice of the 
justification of 
bail must be per¬ 
sonally served 
qpon the plain¬ 
tiffs attorney, 
or some clerk or 
servant in his 
office.audan affi¬ 
davit that the 
doer of his office 
was shut, and 
that the notice 
was left; before 
10 o’clock at 
night, will not 
suffice.(a) 


T HE notice of justification of the bail in this case, by 
original, wds served at a quarter past nine o’clock 
last night at the chambers of the plaintiffs attorney, 
but the door being shut, and no person therein, it was 
put into the letter-box. 

Campbell moved to justify the bail uifder such a 
notice, which he contended he might do, for by the 
practice of this Court the defendant had till 10 o’clock 
at night to serve liis notice. It was the duty of the 
plaintiffs attorney to keep his chambers open until that 
hour, and therefore he submitted that putting the notice 
into the letter-box was equivalent to a personal service. 
These were only bail of whom the plaintiff’s attorney 
had had former notice. If the defendant was not 
allowed to justify his bail under these circumstances, 
having done every thing that the practice of the Court 
required him to do, it would be imposing upon him a 
very great hardship; for the plaintiff’s attorney might 
shut up his chambers the whole t day, and it would 1 be 
impossible therefore to prove personal service. He 
confessed that he did not want time,, but it was fit that 
the practice of the Court should be settled one way or 
the other. 


Best J. having inquired of the Master-what 
practice was in such cases, said—It strikes me 'thaYthis 
service ought to suffice but I find that the usual practice 
is to give /urther tithe in such cases to serve fresh 

k , 

.... . • .—.t • ■■ ' ■ i — . . - .. 

(a) See the lut C^s# and note. 
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notice in more seasonable hours of business; and aa 
you say you do not want time, that is an additional 
argument for requiring fresh notice. I am afraid I 
cannot allow the bail to justify. 


Hall’s Bail. 


Bail by affidavit. It appeared by the affidavit that 
the service of the notice of justification was by leav¬ 
ing it at the* chambers of the plaintifFs attorneys, no 
person being therein, and that the deponent had two 
days afterwards called at the attorneys’ chambers for 
an ackowledgment of the notice, but was unable to ob¬ 
tain any information upon the subject. Chitty moved 
to justify the bail under these circumstances, submit¬ 
ting that the service was sufficient. 


Best J. however held it bad; aud the Master hav¬ 
ing suggested another objectiorfj viz. that the bail- 
piece was not entitled of the Court or in the cause, the 
bail were not permitted to justify, but a week’s time to 
serve fresh notice and prepare a fresh bail-piece was 
given, the proceedings having been sunt up from Not¬ 
tingham. 


(a) The bail-piece is made out by the defendant’s attorney, and stamped 
with a half crown stamp, 55 Geo. 3. c. 184. sched. part 2. and should be 
entitled of the Court and Term, (Tidd, 6th ed. 255.) and state the county into 
w)iich the/wrff issued. Smith v. Miller, 7T.R.9G. The King v. Smith, 
532? and the names of the parties, together with the names and ad- 
ditions'of the bail, and the sum sworn to, 'and the day it was taken, and the 
person before whom it was acknowledged. Tidd's Forms, 4th ed. 112. But 
if bail be ppt in in the county where the defendant is arrested upon a testa* 
turn capiat, it is not a nullity if the £ouuty whence the testatum issued ap¬ 
pear in the' margin of the toil-piece. The King v. Sheriff <ff Middlesex, 
3 M. ' ■ 


7 $ 

FowLiR’sBm. 


Saturday, 

Jan. 30th. 

• 

The same point 
and endeavour 
to obtain ac¬ 
knowledgment^ 
not sufficient; 
bail-piece not - 
entitled of the 
court, or in the 
cause irregular; 
but the court 
will give time to 
amend, (a) 
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1819- 


Saturday, STEER V. SMITH* (d) 

Jan. SOtb. * _ . . 


Application 
against defend¬ 
ant’s attorney 
for costs of op¬ 
posing bail 
changed Vexa- 
tiously.—Re¬ 
ferred to tbe 
master, (b) 


^£NDREIVS» moved foy-a rule calling upon the de¬ 
fendant’s attorney to shew cause why he should not 
pay the plaintiff’s attorney the cosfs of former opposi¬ 
tions to bail under the following vexatious circum¬ 
stances. The action had been brought in the Mayor’s 
Court, and was removed into K. B. In the vacation 
notice of bail was given to justify before Best J. at 
chambers, but his Lordship was of opinion, that under 
the statute 43 Geo. 3. c. 46. he had no authority to 
take the bail. Notwithstanding this decision, the de¬ 
fendant’s attorney gave two other notices in vacation of 
the same bail to justify before other Judges of this 
Court at chambers, when the plaintiff’s-attorney again 
attended, and the bail were rejected on the same 
ground. The plaintiff’s attorney then received another 
notice for the justification of the same bail for the first 
day of Term, but'the bail did not come up on that day, 
although the plaintiff’s attorney had instructed counsel 
to oppose. A fj-esh notice of the same bail was. then 
served for the third day of the Term, when the bail 
did attend. Before they were permitted to justify, 
application was made to Ilolxoyd J. who sat in the 
Bail Court, for the c costs occasioned by these repeated 
notices; his Lordship however said he had no autho¬ 
rity to grant such an application, but suggested that the 
better course was to move the Court against the at'tor- 


(а) This case came before the Court on a former day, see ante 44; on 
which occasion the present application was suggested. 

(б) Vide HuUock’t Law of Costs, 2cied. 485. 3 Taint. 492. S Bun. 
654. 4 T. R. 371. Tidd. 6th ed. 78. as to the liability of an attorney to 
pay costs to the opposite party for vexatious conduct. 
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ney for vexatious proceedings; and under that sug¬ 
gestion this application was now made. 

Best J. said he had some doubts whether the mdtion 
was tenable, but as-he understood that his Brother 
Holroyd was favourable to it, he should grant a rule to 
shew cause.—And afterwards on shewing cause, the 
matter was ordered- by the Court to be referred to the 
Master. 


In Bail Court.—Wheeler v. Rankin. 

£JHITTY moved to justify b^il in behalf of the 
defendant. In this cause two notices had been given 
by two different attorneys, one on behalf of the defend¬ 
ant, and the other for the sheriff. 

E. Lawes opposed the justification of the bail.put in 
by the defendant, on account of the uncertainty occa¬ 
sioned by the two different notices, and on the ground 
that the bail put in by the sheriff had already this morn¬ 
ing justified, and therefore the bail of the defendant could 
not be allowed to jtfstify, for there could not be two 
allowances of bail. 

Bayley J. There is no objection to'the justifi¬ 
cation of these bail on that ground. In point of fact, 
it is no uncommon thing that notice of the justification 
of bail should be given by different persons. There are 
many different persons interested that bail should be 
put in—the defendant is interested, the bail to the she¬ 
riff are interested, and the sheriff himself is interested ; 
and therefore it very -often happens that you receive 
notice of bail from two differ tint persons. If the defends 
ant's bail were not allowed to justify, the consequence 

o 


84 


1819* 

Stub 
again# 9 
Smith. 


Monday, 
Feb. lit. 


Though two oo> 
tices are given 
by different at¬ 
torneys of two 
different sets 
of bail, and 
bail put in hy 
the sheriff 
have already 
justified, the de¬ 
fendant is en¬ 
titled to have his 
bail justify and 
be allowed. 
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1 * 19 . 

Wimia 

tgabm 

Biinnr. 


would be that the sheriff’s bail might immediately ren¬ 
der the defendant, notwithstanding he might be ready 
to pfesfect bail, and who would not render him. There 
must, however, be an affidavit that the bail were put in 
by the defendant, upon producing which, and the bail 
justifying, the irule for the allowance must be drawn up 
jbr such bail instead of the sheriff’s bail. This was done 
accordingly during the sitting of the Court. 


Monday, SNELL’S BAIL. 

Feb. 1st. 


A person once 
rejected as bail 
cannot after¬ 
wards heogme 
bail, however 
his circum¬ 
stances stay 
have changed. 


JT was in this case objected that Moon , one of the 
bail, had been rejected before Lord Ellenborough 
on the 11th of March 1813, and in Court on die 20th 
of May in the same year; and which was established 
by production of the book in which the names of re¬ 
jected bail are entered. And the facts were not dis¬ 
puted. 


Campbell, in support of the bail, asked him under 
what circumstances he had been rejected. The bail 
said, he had beep rejected six yean ago on account of 
insufficiency of property, but that since then tie had 
acquired much more than double the sum for which he 

proposed to become bail. But per. ' 

» 

Bayley J. If bail has been once rejected and 
£Rtered in the rejected book, it is an established rule 
that the circumstances under which the rejection took 
place cannot .on a subsequent occasion be inquired into, 
and the party afterwards continues incompetent to be¬ 
come hail. 
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Butter’s Bail. 


Monday, 
Feb. 1st. 


be* 


f^OUNSEL waa instructed to oppose this bail, hut Opposition of 
mistaking‘the riatte whfen called over, did notop- fore justified* 
pose when tKgy came to justify; but instantly after JJJ 
had been sworn and had justified, the Counsel staled i n no * opposing 

.. . , „ , ■*- ♦ in time, will not 

his mistake. But per * be a ground for 

* r examination, (a) 


Bayley J. The rule is established, that opposition 
comes too late after the bail have justified, and it isriot 
in my power to admit you to examine the bail. f 


* "t 

(a) Haukkks v. Wilson, 5 Taunt. 666. If bail justify without thef observa¬ 
tion of counsel instructed to oppose them, the Court will not require them to 
come up again and justify de novo. Per Curiam. The bail may not like to 
come up Kgain, nor can we ask a bail whether he has been guilty of perjury 
on a former day. 


Connelly v. Smith. Monday, 

Feb. 1st. 


' T'URTON moved for a rule to shew cause why The statute 
■ the bail bond in this case should not be delivered takes away tn 
up to be cancelled, and why the defendant should not 


50. 

the 


» vants of peers, 

though necessarily employed about their persons and estates, and therefor* the Court refused 
to discharge defendant upon commun bail who was employe?} as a surveyor on the estate of a 
peer, (o) 


. .. V " — . - . .. . ... . .. . 

ft 

(a) Before die passing of the 10 Geo. 3. e. 50. tb§ servants of peers ne¬ 
cessarily employed about their ^persons and estates could not be arrested. 
Rivers v. Coufin, 1 Modi 146. In Chesle - v. Uptdale, 1 Wilt. Rep. 379. the 
' Court of K. B. refused to discharge a person on common bail who claimed 
his privilege as a gamekeeper in the service of Lord Willoughby d$ Broke, 9P 
the ground that It did not appear that the defendant was necessarily em¬ 
ployed ^bout his Lordship'S estate; and the Court referred to the order of 
the House of Peers of the $9th June 1715, which they considered to he a 
declaration by the Lords themselves of the extent of their own privileges 

G % 


•4 

1819. 

Connelly 

r against 

Smith. 
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be discharged on filing common bail, upon an affidavit 
which Stated that the defendant was a surveyor, and 
had b^n for a considerable time past employed in cut¬ 
ting* canal on the estate of Lord Hawke, a peer of par¬ 
liament, and by .virtue of such employment was enti¬ 
tled to privilege from arrest. It was well knowri that 
the House of Iiords, on the first clay of every session 
of parliament^ssued an order in pursuance of the claim 
made in former times, for granting protection from 
arrest, not only to the members themselves, but to 
their menial servants and other persons necessarily em¬ 
ployed about their persons and estates. The defendant 
in the present case, though not a menial servant, yet 
was necessarily and properly employed in the manage¬ 
ment of an estate of r a peer in parliament, and upon 
that principle was entitled to his privilege. He was not 
aware of any case which decided that a person so situ¬ 
ated was entitled: to privilege from arrest; bait as the 
affidavit stated positively that this person was neces¬ 
sarily land properly ^employed in the management 
of the property of Lord Hawke , the Court will con¬ 
sider him entitled to the benefit of the motion now 
made. It w as true that the 10th Geo. 3. c. 50, had 
been passed for the purpose of limiting this privilege 


and as the defendant did notbring his case within the terms of that order, 
the Court refused to discharge him on motion', but gave no opinion whether 
he was entitled Jto the privilege he claimed. And see 2 Stra. 1065. t The 
10 Geo. 3. c. 50. tec. 1. enacts, th£t after the 24th day of June 17 f4, any 
persons may at any time commence and prosecute any action or salt in a 
court of record or court of equity or admiralty, and in alt causes matrt- 
monial and testamentary, in any court having cognizance of daises matri¬ 
monial and testamentary, against any peer or lord of Parliament of Great 
Britain, or members of the house of commons, or against their at mg of their 
menial or ether servants, or any other person entitled to the privilege of Par¬ 
liament of Great Britain ; and no such action, suit, or other process or pro¬ 
ceeding, shall at sate time be impeached, stayed, or delayed, under colour 
or pretence of privilege of Parliament^ The second section of the act prp- 
vides that it shall not extend to subject the person* of members of the boose 
of commons for the time being to be arrested or imprisoned upon any such 
suit or proceedings. Vide Tidd, 6th ed. 199. Imp. K, B. 8th ed. 120, 
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with respect to menial servants; but the Cour$*woufd 
hardly construe that act to extend to a person in the 
situation of the defendant. It was however his$|Jf|^rto 
state, that in the secohd clause of that act no mention 
was made of the servants of members of parliament in 
protecting the members themselves front arrest. In the 
case of Bartlett v. Hebbes (a), this pointwRS incidentally 
mentioned in argument, but the Court d$jl not deliver 
its judgment upon it. 


1819. 

.CoKHIUf 

.against 

Smith. 


v Abbott C. J. Though it was formerly held: that 
the servants of peers necessarily employed ^about their 
persons and estates could not be arrested, yet this privi-, 
lege has been taken away by the 10th Geo. 3. c. 50. I 
know of no case since that statute* in which this privi- 
lege has-been extended to the menial Servants of peers 
of parliament, or to persons in situation of this 
defendant; and therefore, unless some authority is cited, 
wig* cannot grant this application. 

Rule refused. 


' - -i 

(a) 5 T. R. 6&. 


Fairman v. Ives. 


Monday, 
Feb. 1st 


JN this case, a rule for a special jury having been The plaintiff 
obtained, a pannel was struck in the usual course Seth?special 
of business 'by the sheriff. j“ r y P ann «To“ 

J the ground that 

twenty-six of^he persons named therein were retail tradesmen, and therefore not entitled to 
the uddifiog of esquire. Held that as the affidavit did not negative the qualification of the 
jurors expeptfed to, the Court could not interfere, (a) 


(a) The method of striking a special jury is for the sliQiilf to attend the 
Mister with his book of freeholders, at the time appointed for that purpose 
by the Master, who is to give notice to the attorneys on both sidfes to be pre¬ 
sent, and the Master then makes out a list of forty-eight persons from the 
freeholders' book, out of whom each party is at liberty to strike out twelve, 
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The plaintiff now applied in person for a rule to 
shew cause why the special jury pannel so found should 
not be set aside and a new pannel sjjfuck, on the ground 
that the 48 persons named in the former were not pro¬ 
perly entitled to the addition of Esquire. The affida¬ 
vit upon which jhe motion was made stated, that the 
deponent had since the special juiy were struck inquired 
into the Condition and circumstances of the persons 
named in the pannel, and that out of the 48 therein 
described as Esquires , 26 were carrying on different 
trades as retail shopkeepers, or were engaged in other 
occupations which rendered them from their situation 
and habits of life wholly unfit to sit as special jurors 
and try the subject of the present action. 

t 

Abbott C. J. There does not seem to me to be any 
ground laid before the Court upon this affidavit to jus¬ 
tify us in granting this application. The usual practice 
in striking special juries is for the sheriff to take the 
Freeholders’ Book and select those persons against 


and the remaining twenty-four are summoned and returned by the sheriff. 
Bui Ni. Pri. 304, 5. 'Rex v. Wooter ,*1 B. ^ Aid. 193. Tidd, 6 ed. 838. 
Imp. K. B. 8th ed. 378. By rule of K. B. Trin. 8 W. 3. reg. 2. it is ordered 
that on a reference by the Court to the Secondary to return any jury, or to 
nominate forty-eight sufficient jurors (to try any issue here at the bar) in the 
presence of the attorneys of both parties, if the attorney of one side shall 
make de&ult to appear befyre the said Secondary at the time by him ap¬ 
pointed for the naming of the jurors aforesaid, or to strike out twelve of either 
part; in such case the said Secondary shall name the jury aforesaid in the 
absence of the attorney who shall make default thereupon, and shall strike 
out of the said forty-dight jurors twelve on behalf of either party, and the 
rest of the jurors shall he returned by the sheriff to try the issue. The 
practice as to striking special juries is nearly similar in criminal* and in civil 
cases, and is authorised by the stat. 3 Geo. 2. c. 25. t. 15. passed in conse¬ 
quence of a doubt whether the Court could order a special jury to be struck 
without consent of the parties, unless the issue was 'to be tried at bar. The 
coroner in striking a special jury is not bound to take the pins as they occur 
in the sheriffs’ books, but is to make a selection; and where he had made 
such selection impartially, the Court refused 1 6 cancel the list of the persons 
selected. The King v. Wookr, 1 B^lf A. 193. See 1 Chitty on Crim. Law 523. 
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whose names the addition of Esqtiire is placed. The 
affidavit before the Court does not suggest that the 
persons chosen on the paonel arA-not duly qualified to 
sit as.special jurors,‘nor does it complain of any impro¬ 
per motive on the part of the sheriff. All that is al¬ 
leged in the affidavit is, that a certain number of the 
persons named in the pannel are engaged in trade, and 
therefore do not answer the description o£ Esquires. 
That suggestion iB of itself no objection to the panneJ, 
because it is very well known that there are many per¬ 
sons engaged in trade who are perfectly competent from 
their intelligence and education to serve upon special 
juries, and to whom from their property and substance 
the denomination of Esquire is given by courtesy. But 
even supposing this were an objection, there is nothing 
in this affidavit which negatives the qualification of the 
persons excepted to. The Court, must deal with the 
motion upon the grounds stated in the affidavit, and they 
cannot go out of it. For any thing that appears at pre¬ 
sent to the Court, every one of die twenty-six persons 
mentioned may he possessed pf sufficient freehold pro¬ 
perty, or may be otherwise qualified, so as to entitle them 
to assume the denomination of Esquire; and as no im¬ 
proper motive has been ascribed to $Le returning offi¬ 
cer, it would be improper for the Court even to grant a 
rule to shew cause, for the affidavit upon which the 
motion is made would be a sufficient reason for dis¬ 
charging the rule with costs. It js much better, there¬ 
fore, to refuse die rule in the first instance upon the 
affidavit, which certainly affords no ground for this 
application. 


1910. 

FaihmaN 
agamtt • 

Ivsa. 


Per Curiam. 


Rule refused. 
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1819. 


Wednaday, 

Ft*. 3d. 

Notice of bail ' 
must truly and 
accurately de¬ 
scribe the per¬ 
sons intended to 
justify, so that 
the plaintiff may 
not be misled; 
and therefore 
where one of the 
bail was de¬ 
scribed as the 
housekeeper,. 
and it turned 
out that his fa¬ 
ther was really 
the occupier, the 
Court would not 
permit him to 
justify, nor 
grant time to 
add and justify 
another, without 
an affidavit, re¬ 
pelling all inten¬ 
tion to mislead. 
But upon after¬ 
wards producing 
such affidavit, 
time was 
given, (a) 


In Bail Court.^-Colman against Roberts. 

• \ . 

JQOBINSON applied for time to add and justify 
another bail in lieu of one whose name had been 
inserted in the notice given to the plaintiff’s attorney. 
.The application was made under the following circum¬ 
stances:—The bail in question had been described as 
the housekeeper at the place referred to, but it turned 
out that the bail only carried on the business conducted 
on the premises, and that his father was really the 
housekeeper. The notice did not designate the bail by 
the appellation of junior , or in any other manner by 
which he could be distinguished from his father. 

Reader said, that he was instructed to oppose the jus¬ 
tification of the bail on the ground that he was not a 
housekeeper, which he submitted the defendant must 
haye known before noYice of justification . was given. 
He. urged, therefore, that this was not a case for any 
indulgence, because the defendant’s' notice was calcu¬ 
lated to mislead the plaintiff, who,, had no inquiries 
been made, migh£ have had a person, not a house¬ 
keeper, given him as bail, supposing all the time that 
the father of the bail intended to justify., „ 


c 

Holroyd J. I think -this is not a case for indul¬ 
gence, because it appears to me that the notice was 


(a) On a justification by affidavit, bail have been rejected on C^gmfnd 
that one of them was described in the notice of justification as JunM Mellon, 

. generally, when be styled himself in the affidavit of justification, Jamet tyfcllon 
the younger. Smith v. Mellon, 5 Taunt. Rep. 854. 1 Manh. Rep. 386. 1 
A misnomer in the recognisance and notice of bail, e. g. calling one of the 
hail Frances instead of Francis, is a ground of rejection. Anon. 1 Moore 126. 
p. P- Wood v, Chadwick, 2 Taunt.’ 173. 
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calculated to mislead. The noticfe should have de¬ 
scribed the person, who was intended to justify, in such 
a manner that he could not be ipietaken for the father, 
for the plaintiff undter the present notice would fery 
naturally suppose that the father was* meant. It ap¬ 
pears a very suspicious case, and therefore I think it 
should take its course. 


89 

1819. 

CoLMAN 

again# 

Roberts. 


Robinson pressed for leave to produce an affidavit in 
the course of the day, in order to acquit the defendant 
of any intention to mislead, by shewing that at the 
time the notice was given he verily believed that the 
son, and not the father, was the housekeeper. 


Holroyd J. You may have t^l the rising of the 
Court for that purpose; but your affidavit must not 
only shew that you did not know that he was not the 
housekeeper, but also account for your having described 
him as such in the notice of bail. This was accord¬ 
ingly done, and bail afterwards justified for the de¬ 
fendant. 


In Bank.—Patterson against Evans. Wednesday, 

Feb. 3d. 


(J 1 HI TTY on a former day obtained a rule calling on Defendant put 
the plaintiff to shew cause why the Master should temMiiafa 0 " 
not review his taxation of costs in this case, under the w ' tncs * S° ,n ?. 

' abroad should 


’ be examined on 

interrogatories. Held that plaintiff having detained the witness until the trial, after he had 
been examined on interrogatories, and cross-examined by defendant, was entitled to the 
costa of the /detention, but that defendant was entitled to have his costa of the cross-examination 
interrogatorii^ deducted.(«) 


(a) Depositions taken by consent on a witness's going abroad are only 
taken de bene eue, and cannot be given in evidence if at the time of the trial 
the witness happens to be in this country, Falconer v. Hanson, 1 Campb. 
1 79. Anon. * Salk. 691. 18 Mod. 493. Bui. Ni. Pri. 239. Where a lo- 
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following circumstances stated in an affidavit:— The 
cause was appointed for trial at the sittings after last Tri¬ 
nity Term, and, 6n the motion of the defendant, it was 
put off until the sittings after Michaelmas Term, on the 
terms that the plaintiff and defendant should be at 
liberty respectively to examine a witness, then going 
abroad, upon interrogatories. The witness was accord¬ 
ingly so examined by both parties, by the 31st of July, 
and the expense attending the same, and keeping the 
witness until that time, amounted to 9,51. on each side. 
Shortly after this, the plaintiff arrested the witness, and 
kept him in England until the 15th of January ult. 
when the cause came to trial, at which the witness was 
subpoened, and underwent a viva voce examination, and 
the plaintiff obtained a verdict. The expense of detain¬ 
ing the witness during this time amounted to 50l. and 
upwards. When the costs were referred to the Master 
for taxation, he allowed the whole of this sum, and did 
not allow the defendant any part of the expense he had 
incurred by the examination of the witness on interro¬ 
gatories. Under these circumstances the present appli¬ 
cation was made, it being contended that the Master 
ought at least to allow the defendant’s expense of ex¬ 
amining the witness on interrogatories. 

^ Campbell now shewed cause, and contended that the 
whole of the expense of examfning the witness on in¬ 
terrogatories, and hrs subsequent detention, should be 
allowed as costs in the cause. The postponement of 
the trial from the sittings after Trinity Term until the 
sittings after Michaelmas Term, was matter of indul¬ 
gence to the defendant, and it was reasonable that he 
should pay for that indulgence. If the defendant had 


reigner is detained in this country for the purpose of giving his evidence upon 
a trial, the Courts will allow the costs of detainirg him from the day of the 
writ sued out to the day of trial. ^ Sturdy v. Andrew, 4 Taunt. 69?. 
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reason to complain of any extra expense it arose from 
his chusing to cross-examine the witness on interroga¬ 
tories, which he need not have done, because he'lgnew 
that the witness was still in England , and was likely to 
remain until the day of trial. It was hard therefore 
that the plaintiff should now be called/upon to be 2 61 . 
out of pocket by the act of the defendant, whose own 
conduct had occasioned the expense of the interroga¬ 
tories. Suppose the interrogatories had been taken 
only by the plaintiff, and the defendant had not put 
any, they could not have been read at the trial, because 
the witness was subpccncd, and might be examined 
viva voce. The defendant need not have cross-examined 
on interrogatories, and therefore as his own conduct 
had occasioned such an examination, it was but fair 

that the expense should become costs in the cause. 

\ 

Chitty in support of the rule urged, that after the 
examination of the witness on interrogatories, the plain¬ 
tiff was not at liberty, except at his own expense, to 
detain him in England, though in case the witness was 
here accidentally he might have the benefit of lii& oral 
testimony on the trial. 

• ‘ 4: 

Abbott C. J. I am of opinion that the plaintiftUis 
entitled to the costs of keeping the witness here; (a) rot 
in consequence of examining him on interrogatories, 
the defendant was induced to incur some expense in 
cross-examining him in the same manner, and that ex¬ 
pense became fruitless by the subsequent detention of 
the witness. Therefore I think that expense ought to 
be deducted from the allowance made by the Master 
for maintaining the witness until the time of the trial. 
The defendant was obliged to attend the examination 
and cross-examination of the witness on interrogatories. 


. 1819 . 

Pattirson ■ 
against 
EVANS. 


(a) See Sturdy v, Andrews, 4- Taunt. 697. 
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1819 . 

Patterson 

again# 

Evans. 


and as that became unnecessary by the subsequent de¬ 
tention of the witness, it is fit he should be allowed the 
expense occasioned by the plaintiff’s own act. 


Bay ley J. The plaintiff desired to be at liberty to 
examine tjie witness on interrogatories, and that was 
the term imposed, as an inducement to put off the trial. 
That threw upon the defendant the expectation that the 
plaintiff would be content with that examination, and 
under that expectation he incurs an expense in cross- 
examination. The plaintiff afterwards abandons his 
own proceeding, and therefore he ought to pay the 
costs to which the defendant has necessarily been put 
by that abandonment. If the plaintiff is to get the 
costs of keeping the .witness here, it is but reasonable 
that he should pay the defendant the costs of examin¬ 
ing the same witness on interrogatories. The question 
must therefore go back again to the Master. 


Holroyd J. and Best J. concurred. 

Rule absolute. 


Wednesday, LOWE dgaillSt FARLEY. 

Feb. Sd. ' 

Affidavit to bold JpHJLLER on a former day obtained a rule calling on 
Mt5n by m- the plaintiff to shew cause why the defendant should 

by^Tclerk oHhe not discharged on«filingcomqion bail, on the ground 

bankrupt, and 

stating that (he defendant is t indebted, “ as appears by the bankrupt's books," is bad, if it do 
not state the deponent's belief.that the deWis due. (a) * 


(a) The general rule is, that there must be a positive affidavit. 1 T. R. 
84. 8 T. R. 419, 420. and cases collected in Tidd, 6th ed. 185. But in 
actions at the suit of assignees and executors, ficc. it is sufficient to swear that 
the defendant is indebted, as appears by the books of account of the bank¬ 
rupt, &c. and as the deponent verily believes. Shddm r. Baker , 1 T. R. 84. 
2 Stra. 1219. F.thermgUm v. ——, M. 45 Geo. S. Tidd, 6th ed. 185. As 
to affidavit made by agent of the debt of principal resident abroad, see Bland 
r.. Drake, post. 
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of a defect in the' affidavit of debt. The action wafe 
brought by the assignees of a bankrupt, and the affida¬ 
vit to hold to bail was made by a clerk of the bankrupt, 
which stated, “ that the defendant is justly and (Vuly 
indebted to the assignees for so much money had and 
received by the defendant, to and for .the use of the 
assignees, as appears by the books of* the said bank¬ 
rupt but it did not go on to adtl “ which he verily 
believes to be true.” 


1819. 

Lows 

against 

Farley. 


Comyn appeared to shew cause; but 

The Court held the affidavit defective, for the above- 
mentioned omission, and therefore made the 

Rule absolute. 


Morris v. Hunt. 


Wednesday, 
Feb. 3d. 


1JRINCEP on a former day obtained a rule, calling A Judge's sum- 
on the plaintiff to shew cause why the judgment before judgment 
signed in this case should not be set aside for irregu- 18 *‘§ ned °P € ' 

larity. of proceedings. 

Therefore where 

• the time to plead 

The action was brought by the high bailiff of IVestr tiUheisth of * 

minster against the defendant, as one of the candidates January, and the 
° J defendant took 

out a summons for further time, returnable at 11 in the morning, and the plaintiff signed judg¬ 
ment at 3 o’clock in the afternoon of the same day, Held that the judgment was irregular. An 
affidavit of merits must shew that the deponent making it is the defendant, or his attorney or 
agent, (a) 


(a) In Redford v. Edie, 6 Taunt. Rep. 940. time had been given to justify 
bail before a Judge at chambers till the 13th of May . On the 12th of May 
a summons for further time to justify was taken out, returnable on the 13th. 
and the plaintiff's attorney not then attending, it was twice renewed ; and 
during the pendency of the last summons, namely, on the 17th of May, the 
plaintiff took an assignment of the bail bond, and on the 18lh sued out writs 
against the bail j— and the Court set aside the proceedings, on the ground that 
the summons for further time being returnable before the original time had 
expired, operated as a stay of proceedings. 
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1819' 

Morris 

against 

Hunt. 


at the last general election for the city and liberties of 
Westminster, to recover his share of the expense.“of 
erecting hustings, paying poll clerks, &c. under the 
oSdc Geo. 3. c. 152. “ An act to continue, until the 

1st day of Jayuqry 1819, an act made in the 51st year 
of his present Majesty, to explain and amend the laws 
touching the elections of Knights of the Shire to serve 
in Parliament for England, respecting the expences of 
Hustings and Poll Clerks, so far as regards the City of 
Westminster.” On the 21st November the declaration 
was served upon the defendant, with notice to plead in 
eight days, but at the request of the latter, six weeks 
further time was given for that purpose. Before the 
expiration of this time, the defendant desired a better 
particular than had already been delivered of the plain¬ 
tiff’s demand, and at the same time obtained ten days 
further time to plead, which expired on Sunday the 
17th day of January. A better particular had been 
sent to the defendant on the 7th of January, but it did 
not actually reach ^rim until the 17th. On Monday 
the 18th of January, the defendant’s agent being dis¬ 
satisfied with the particular delivered, took out a sum¬ 
mons for further time to plead, in order that a better 
particular might be given ; but this summons was not 
attended to, it lSeing returnable at eleven o’clock in the 
morning of that day. On the morning of the 19th, the 
plaintiff’s attorneys were served with a second summons, 
which they also neglected to attend; But on a third 
being served, they attended the Judge at chambers, 
and then it was sytated that judgment had been signed 
at three o’clock in the afternoon of the 18th of January , 
as for want of a plea, it being contended that the judg¬ 
ment so signed was regular. Under these circum¬ 
stances, the learned Judge refused to hear the fresh 
summons, and the judgment remaining in force, the 
defendant applied by counsel on the first day of this 
term to set it aside for irregularity. 
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Scarlett and Smedley now shewed cause against the 
rule, and contended that the judgment was regu¬ 
larly signed in the afternoon of the 18th of January, 
the time for pleading having on that day expired, »and 
therefore that the Court could not stay.the proceedings. 
There was nothing in this case to shew that the defend¬ 
ant was taken by surprise. Every indulgence had been 
shewn him in extending the time to plead, without put¬ 
ting him to the expense of an order for that purpose; 
and the plaintiff had done every thing in his power to 
give him a full particular of his demand. If the defend¬ 
ant was dissatisfied with the last particular given, he 
ought to have taken out a summons earlier^than the 
18th of January , the day when the time for pleading 
had expired. It was not the plaintiff's fault if the last- 
mentioned particular did not reach the defendant until 
the 17th, because it had in fact been sent to him on the 
7th of January , as was sworn in the affidavit. The 
judgment having been regularly signed on the 18th, 
the Court could not relieve the defendant, even though 
it must be admitted that the defendant’s first summons 
was returnable before the judgment was signed. They 
referred to Calze v. Lord Lyttleton , Executor ( a ) as an 
authority. There the rule to plead was out on Monday 
the 6th of June. On that night the defendant’s attorney 
took out a judge’s summons, to shew cause the next 
evening at six, why the defendant should not have time 
to plead. At the opening of the office on Tuesday after¬ 
noon, the plaintiff signed judgment, and afterwards 
attended Nares J. at seven, who, finding that judgment 
was signed, refused to do any thing in the matter, but 
referred the parties to the Court; and the Court, on 
being applied to, said, " This judgment is regularly 
signed. By the rule of 13 Geo. 2. a Judge’s summons* 
is held to be no proceeding. It stays nothing; and has 
no effect unless it be returnable before the party has a 


1819. 


Mobbis 

agauut 

Hunt. 


(a) t Sir Wm. SI. 954. 
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1819- fight to sign his judgment. Here the plaintiff had a right 
“ s to sign judgment at the opening of the office at five in 
aeabut the afternoon, and the summons is not returnable till six.” 

Hunt. , 

The Defendant , in person, was now heard in support 
of his rule, and urged that he had used all due diligence 
in taking out d Judge’s summons. It was sworn, that 
although the plaintiff’s amended particular was sent on 
the 7th of January , yet in point of fact it did not reach 
him until Sunday the 17th, when nothing could be done. 
It was true, that the time to plead was up on the 17th, 
but that being Sunday, he had all day of the 18tli to 
plead; and early on the morning of that day he had 
taken out a fresh summons, which was returnable only 
at eleven in the moaning ; and the plaintiff havihg neg¬ 
lected to attend it, signed judgment at three o’clock 
the same afternoon, which was clearly irregular, even 
according to the authority cited by the plaintiff’s coun¬ 
sel, where it was held, that if the Judge’s summons is 
returnable before judgment can be regularly signed, it 
is a sufficient ground for setting aside the judgment. 


Abbott C. J. It appears in this case that the sum¬ 
mons was returi\pble at eleven o’clock in the morning, 
and that the judgment was not signed until many hours 
afterwards. The first and second summonses were not 


attended to, and there is no appearance to the third 
until after'judgment is signed. It seems to me, that 
the summons being.returnable before the plaintiff had a 
right to sign judgment, the plaintiff is irregular. He 
must have used the greatest expedition in getting his 
judgment signed so soon. Under these circumstances, I 
am of opinion that the judgment was irregular, and that 
the rule for setting it aside must be made absolute. 


Bay lev J. I have always-considered the practice 
of this Court to be, (and if I am wrong the Master will 
correct me) that if th^ JudgeV summons is returnable 
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before the judgment is signed, it prevents the plaintiff 
from signing judgment. If the plaintiff in this case signed 
judgment before the return of the supimons, it operates 
as a stay of proceedings. It strikes me, that thefsum- 
mons being return able before the judgment was signed, 
the plaintiff ought not to have signed it. Had he at¬ 
tended the Judge at the return of the summons, the 
matter might have been discussed, and the Judge would 
have determined whether there was any ground for 
granting further time: but not having availed himself of 
that opportunity, 1 think he has been premature. Un¬ 
less there is a decided authority for governing the prac¬ 
tice in this case, I think upon principle, and according 
to the dictates of common sense, the plaintiff has been 
irregular. I agree that where tlje summons is taken 
out returnable after the time to plead is out, it ought 
not to stay the proceedings, unless the plaintiff has had 
an opportunity of attending it. But here the case is 
otherwise; and the authority cited from Sir William 
Blackslone’s Reports is strongly an favour of this appli¬ 
cation ; for there the plaintiff had a right to sign judg¬ 
ment at five in the evening, and the summons was not 
returnable until six. 

i 

I1olro\i> J. and* Best J. concurred, and therefore 
the rule was made 

Absolute. 


1819. 

Moams 
agmmt • 
Hunt. 


Note .—It appeared that in the affidavit in support of 
the motion, (which was made by William Bryant) the 
deponent swore to merits, without describing himself 
either as the defendant’s agent or attorney ; and 


Affidavit of me¬ 
rits must appear 
to have been 
made by the de¬ 
fendant, or hi* 
attorney or 
agent. 


The Court said, that it w r as not competent for a 
third person to sw r ear to merits without describing him¬ 
self as the attorney or agent for the litigating party; 
and therefore that part of the affidavit on the part of 
the defendant could not be received. 

H 
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1819. 


Wednesday, 

Feb. 3d. 

Where a party 
was agent of 
vender and ven¬ 
dee in the sale 
and purchncc of 
an estate, and af¬ 
terwards became 
the sole agent 
of the vendee, to 
whom an ab¬ 
stract of the title 
deeds was de¬ 
livered, but who 
afterwards re¬ 
fused to com¬ 
plete his pur¬ 
chase, and re¬ 
tained the ab¬ 
stract in his 
hands,the Court 
compelled the 
defendant and 
his agent to de¬ 
liver it up to the 
plaintiff, after 
action brought 
to recover the 
purchase money 
of the estate, (a) 


Lanqslow ( and another against Cox. 


JjJTslNNING on a former day obtained a rule calling 
on the defendant and William Lambert White to 
shew cause why the latter should not deliver to the 
plaintiffs the abstract of the plaintiffs’ title to the life 
estate of Francis Nezcman in lands in the county of 
Somerset , which had been delivered by the plaintiff's to 
Mr. White , as attorney or agent for the defendant. 


Rogers and Chitti/ now shewed cause, and contended 
that the defendant was not bound to comply with the 
terms of this rule. The action was brought against the 
defendant to recover the purchase money of an estate 
which he had purchased according to the terms of an 
advertisement published respecting the property. The 
abstract of the plaintiff’s’ title had been delivered to the 
defendant in order to satisfy him of the sufficiency of 
the security. Having refused to complete the purchase 
upon certain objections to the tijlc, the plaintiffs 
brought the present action. Under such circumstances 
the defendant had clearly a right to keep the abstract, as 
he was the remainder man after the death of the tenant 
for life, and. during the pendency of this action it was 
necessary that he should have the abstract, in order that 
he might be enabled to frame his plea to the declara- 


(a) As to the cases where the Court will compel a defendant to give plain¬ 
tiff inspection and copy of an instrument to enable him to declare on it, see 
TitJd 6th ed. 619. and 305. and cases there referred to; but see 6 Taunt. 302. 
283. The Court will interfere in a summary manner at the instance of the 
lord of a manor to compel an attorney who holds the office of steward to 
deliver up to the lord the court rolls and other deeds relating to the manor. 
Ex parte Grubb, 5 Taunt. Rep. 206. C. P. See Hughes v. Moyre, 3 T. R. 2Tb. 
Cocks v. Harman, 6 East. 404. 8 East. 237. Ex parte Corpus Christi College , 
6 Taunt. 105. Duncan v. Richmond, 7 Taunt. 391. 
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1819. 

Lanoslow 

against 

Cox. 


Manning, in support of his rule, suggested, that Mr. 
White, the person named in the rule, was originally 
agent for both parties, and now he had become agent 
for the defendant only ; and therefore, as he had origi¬ 
nally received the papers from the plaintiffs by virtue of 
his joint agency, he had no right to retain them in his 
possession now that he had become agent for the de¬ 
fendant only. 

Abbott C. J. Is there any instance of a party 
being allowed to retain papers such as these in his 
hands under the circumstances stated? These papers 
came originally from the plaintiffs’ hands to a person 
who was then considered as the agent of both parties, 
but who has now become the agent of the defendant 
onlv. Ought they not to be returned to the hands from 
whence they camp ? If the defendant has any right to 
them, let him bring an action to recover them. The 
plaintiffs have a right to call for the abstract, in order 
that they may settle their declaration. Rut it is said, 
that they have already delivered their declaration, set¬ 
ting out numerous deeds, and therefore they don’t want 
them. Has it never been known that a declaration was 
delivered in order to save time and prevent a trial being 
lost, but which it may afterwards be very material to 
amend when better instructions have been obtained ? 

Bay ley J. If the purchaser of an estate refuses to 


tion, which last had been delivered before this applica¬ 
tion was made, and therefore the plaintiffs could not 
want the papers. Besides, a purchaser has a right to 
retain the abstract which lie has received from the 
vendor until the contract has been wholly rescinded.(a) 


(«) Itoberti v. Wyat , 2 Taunton 268. 
H 2 
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1819. complete the contract, and pays nothing, he has no 
, 1 right to keep the abstract. 

Ljpngsi.ow . . 

against Rule absolute. 

Cox. 


Thursday, J N BAIL COURT.—JAMESONS BAIL. 

Feb. 4th. 

Affidavit of ser- T^LATT moved to justify bail, and shewed that the 

vice of notice of av 1 • i» 1 • a • o * . •/* . • 

bail, by icaying amdavit or the service or notice or justification 
Jt . and s,at '"8 stated the serving of the notice at the office of the plaiu- 

acknowledge- _ ~ 1 

raent of receipt tiff’s attorney, “ by putting and leaving it in his letter- 
shewing by box ; and this deponent venly believes that the plain- 
cient 11 ’but bdl" attorne y hath received the notice of justification, 

allowedtojustify he this deponent havfng been informed at the said 
conditionally. 4 0 . , 

attorney’s office (but not saying by whom) that such 
notice had been received.” 

Holroyd J. The bail may justify, but the rule 
for allowance must not be drawn up until a positive 
affidavit of the admission of the receipt of the notice 
by some authorized clerk of the plaintiff’s attorney has 
been introduced. 


Thursday, Doe, on the Demise of Halsey, against Roe. 

Feb. 4th. • 

Service of a dc- TT 1 POLLOCK moved for judgment against the 

duration in IL • , . , 

ejectment, by casual ejector as to one tenant in possession, the 

servant of The 1 * serv,ce of l * ie declaration being regular; and for a rule 

tenant in posses¬ 
sion, bad, for want cf an acknowledgment that the tenant had received it. (a) 

• 

(a) When after fruitless attempts to serve the tenant, his servant admitted 
that lie was at home but refused to admit the deponent unless he sent in his 
name, and the deponent then delivered the declaration to the servant, the 
Court of Exchequer granted a rule that the service should ba deemed good. 
Doe v. Roe, 8 Price 112. Where thp tenant keeps out of the way to avoid 




in the Fifty-ninth Yeah of GEORGE Ilf. 


101 


to shew cause why the service on the other should* not 1819* 
be deemed good service, on an affidavit which stated 
u That deponent served the declaration upon the a^inst 
other tenant in possession, by leaving it with a'servant • 

of the said Susannah Ewers uponMhe premises,** &c. 

But the affidavit did not go on to stfitc that the tenant 
had acknowledged receiving the declaration, but merely 
stated that the deponent believed that such tenant had 
received it. 

The Court held this service insufficient, and that 
without an affidavit of an acknowledgment by the te¬ 
nant that he had received the declaration, the rule 
must be 

Refused. 

being served, it will be sufficient to deliver a copy of the declaration to one 
of his family, or if there be no one in possession, may be affixed on some con¬ 
spicuous part of the premises. Adams on Ejectment, 2 ed. 210. Tidd. dill 
ed. 509, 510. In such a case, on the motion for judgment against the casual 
ejector, the affidavit should state the dcjmicnt's belief that the tenant kept out 
of the way to avoid being served. <i Nov* 31. 59 Geo. 3. 


-fcr. parte Richards. 

QHIT1 'Y moved, that this gentleman might be re¬ 
admitted as an attorney of the Court, without fine , 
and without paying any arrears bfi duly, on an affidavit, 


(«<) See 57 Geo. 3. c. 90. s. 31. The admission of an attorney who has omitted 
to lake out bis certificate for one whole year after bis admission is absolutely 
void ly the provisions of this statute, and lie must be readmitted before lie 
can practise. Where a gentleman had been admitted an attorney, but bad 
never practised for himself nor taken out his certificate, but had for some time 
acted as an assistant to another attorney, and was afterwards obliged by ill¬ 
ness to discontinue the profession altogether, the Court readmitted him on 
payment of 6s. 8 d. fine, and on bis taking out his certificate and paying the 
duty from the time of the application. Ex-parte Nicholas, 6 Taunt. 408. 


Thursday, 

Feb. 4th. 

Attorney read¬ 
mitted without 
fine or payment 
of arrears, on an 
affidavit that for 
two years he had 
been prevented 
practising, from 
illness, (a) 
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stating that for two years last past he had been wholly 
prevented from practising by reason of illness. As the 
practice; was doubtful whether an attorney could be ad¬ 
mitted, under such circumstances, without fine and 
without payment orf arrears of duty, he wished to take 
the judgment of flic Courts, as to the terms upon which 
this gentleman should be readmitted. 

Bayley J. after inquiring of the Master, and look¬ 
ing into the statutes, said, that an attorney might be 
readmitted without payment of any fine or arrears 
under the circumstances stated. 

Master Le Blanc said, that a Mr. Clarke had been 
so readmitted this term. 

Rule granted in the following terms: (a) 


(a) Ex parte Richards, gent. Upon reading the affidavit of J. R. gent. 
It is ordered, that the said John Richards be readmitted an attorney ot this 
Court without the payment of at rears of duty and fine, but for the present 

year, upon the motion of Mr.-By the Court.—JCx parte Clarke, 

Marryat obtained a rule directing that Mr. Clarke should be readmitted upon 
payment of the duty and taking out his certificate for the present year, and 
without payment of the arrears. The following is the form of the affidavit 
upon the rule ex parte Clarke's was granted:—I In the King’s Bench. 
Thomas Clarke, of W'urtricfc-strcct in the parish yf St. James's, Westminster, in 
the county of Middlesex, gent, maketh oath and saith, that the duly of 10 01. im¬ 
posed upon articles of clerkship, -was paid on certain articles bearing date the 
10th day of February 1791, and made between Carey Bayly, of New Inn in 
the said county Middlesex, gent, then one of the attoruics of this honourable 
Court, (since deceased) of the one part; and Thomas Clarke the elder, of Great 
Ormond- street in the parish of St. George lhe Martyr, in the said county of 
Middlesex, baker, (since also deceased) and his son, this deponent, of the other 
part; and that he this deponent was duly admitted an attorney of this ho¬ 
nourable Court in or about Michaelmas Term in the year 1801, and hath ob¬ 
tained three annual certificates, authorizing him this deponent to practise 
during the years 1801, 1802, and 1803. And this deponent further saith, 
that he hath ceased to renew the last of such annual certificates from the ex- 
• piration thereof on the 1st day of November 1804, on account of his having from 
the same first day of November, until the month of June last, been employed 
by respectable attomies of this honourable Court and the Court of Common 
Pleas, and solicitors in Chancery, as their clerk ; and having been thereby 
prevented from practising for bis this deponent’s own advantage, and net 
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from any desire to defraud his Majesty's revenue, nor on account of %ny 
threat, fear, or apprehension of any application or motion being made to this 
Court against him this deponent. And (his deponent saith, he hath not in¬ 
curred any penalty or penalties whatever by practising as an attorney in his 
own or any other person’s name. And this deponent further saith, that from 
the said 1st day of November 1804, the time of the expiration of the last cer¬ 
tificate obtained by this deponent as aforesaid, down to the present time, he 
hath actually abstained from practising as an attorney for his own benefit and 
profit; and hath from the said 1st day of November 1804, until the mouth of 
June last, been employed solely as clerk to respectable attornies of the Court 
of King’s Bench and Common Pleas, and solicitors in Chancery, and for 
their sole benefit and profit. And that he this deponent hath not been at 
any time employed, concerned, or engaged, cither as principal or otherwise, 
in any other profession or business. And this deponent likewise saith, that 
he this deponent did, previous to the 1st day of Michaelmas Term last, serve 
the solicitor for the commissioners of his Majesty’s stamp duties with a notice 
in writing, containing the name and place of abode of this deponent, and the 
n.une and late place of abode of the said Carey Bayly deceased, and purport¬ 
ing that he this deponent intended to apply as at the then next Hilary term 
to be readmitted an attorney of this honourable Court, on payment of a pe¬ 
nalty of 20s. and taking out a certificate for tfic year 1819, by delivering to 
and leaving with a clerk of the said hist mentioned solicitor, at the Stamp Of¬ 
fice in Somerset House, a true copy of uch notice. And this deponent also 
saith, that lie this deponent did, previous to the said 1st day of Michaelmas 
Term In3t, affix upon the outside of the Court of King’s Bench at Westminster 
Hall, and in the King’s Bencli office, in such places as public notices are 
usually affixed, and also did enter in the^jooks kept for that purpose at 
the chambers of each of the Judges of this honourable Court,notices in writing, 
purporting that this deponent intended to apply as at the then next llila>y 
Term to be readmitted ail attorney of this honourable Court; and which said 
notices did contain the name and place of abode of this deponent, and the 


name and late place of jtbodc of the said Carey Bayly deceased; and to the 
best of this deponent's knowledge and belief such jiolicis remained and con¬ 
tinued so affixed and cntercS during the whole of Michaelmas Term last. 


Thomas Clarke 


Sworn in Court this 23d day of 

January 1819. By the Court." 


1319. 

Ex parte 
Bichardm 


If 
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1819* 


Friday, 

Feb. 5th. 

In an action on 
the case for dis¬ 
turbance of com¬ 
mon, where the 
right is alleged 
to be in respect 
of a messuage 
and land, it is 
not necessary for 
the plaintiff to 
prove the whole 
of such allega¬ 
tion ; and where 
the plaintiff de¬ 
clared upon a 
right of common 
in respect of a 
messuage and 
one hundred and 
fifty acres of 
land, with the 
appurtenances; 
Held that the 
declaration was 
divisible, and 
that proof of 
common right in 
respect of the 
land was enough 
to entitle him to 
a verdict pro 
tanto. (a) 


Ricketts against Sahvey. 


V 

^CTION on the case for tlic disturbance of the 
plaintiff’s right of common by digging stone, 
gravel, &c. tried before Garrozo B. at the last assizes 
for the county of Salop. The plaintiff declared upon 
the possession of a messuage and land, ami as being 
entitled to common of pasture in respect thereof; he 
proved his right in respect to the land, but did not suf¬ 
ficiently prove it in respect to his messuage. The de¬ 
fendant called no witnesses, and the plaintiff obtained 
a verdict with nominal damages, the learned Judge 


giving the defendant*leave to move to set aside that 
verdict and enter a nonsuit, if the Court should be 
of opinion that a nonsuit ought to be entered, on the 
ground that in this action, which was against a wrong 
doer for disturbance of right of common, it was neces¬ 
sary for the plaintiff to prove a right of common in 
respect to both messuage and lands. In Michaelmas 
Term last, Taunton obtained a rule nisi; and 


) 

Puller and Winter (with whom 1 was Jervis) now 
shewed cause. The declaration in this ease avers, 
“ that whereas the plaintiff,at the time of committing 
the grievances hereinafter mentioned was and stilt is 
lawfully possessed of a certain messuage and divers, to 


(a) Plaintiff may recover in trover,, or other action for tort, as sole owner 
of the property, although it appear in evidence that he was only joint-tenant 
or tenant in common with others, and the omission can only be pleaded in 
abatement. Bloxam v. Hubbard, 5 Fast 420. Sedgworth v. Overend, 7 T. It. 
279. Addison v. Overend, 6 T. R. 766. 1 Saund. 4th ed. 291 h. notes by 
Serjt. Williams. In ah action for disturbing common, plaintiff must prove u 
right to same kind of common as that alleged, but need not prove the same 
title as is set out iii the declaration, for the disturbance is the gist of the 
action, and the title only inducement. Bnl. Ni. Pri. 76. 1 Saund, 346. n, 2. 

c 
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wit, 150 acres of land with the appurtenances, situate and 
being in the parish of Ashton Bowdlcr,” &c. The simple 
question in this case is, whether in this»action, which is 
against a wrong doer, it was necessary for the plairttiff 
to prove a right of common in respect t» both messuage 
and lands, in order to entitle him to damages for the 
injury he had sustained. In the first place, the decla¬ 
ration in this case is divisible, and upon the general 
principle, recognized in a variety of cases, that if the 
plaintiff only proves part of what he alleges, he is en¬ 
titled to a verdict, and is not necessarily tied up to 
prove the whole. The plaintiff in his declaration may 
allege more or less, aud if he sustains his title only to 
a part of what he alleges, the jury may apportion da¬ 
mages either to the whole or to a part, according as the 
alleged injury is proved. In cases of this description 
the title of the plaintiff is merely the inducement to the 
action, and the title is an immaterial averment. This 
is not like the case of a contract, because, as the con¬ 
tract is the basis of the action, if if is set out in the de¬ 
claration, it must be literally proved; but in this case 
the jury are only to look to the damage which the 
plaintiff has sustained, because this is an action against 
a wrong doer, and therefore the defendant has no right 
to question the plaintiff’s title to the soil, his business 
being to answer the wrong alleged to be done by him. 
This action is grounded upon the possession, and there¬ 
fore the title would only be matter of inducetnent. The 
plaintiff need not set out any title whatsoever, because 
as to the defendant, who did the injury, it stands indif¬ 
ferent whether the plaintiff is owner of the soil or not. 
If then the declaration in this case be divisible, and the 
plaintiff shews that the defendant has injured the right 
of common which is claimed in respect of the land, but 
fails as to the messuage, still the jury must apportion 
the damage sustained in respect of the former. It was 
upon this principle that the jury found their verdict 


1819. 


Ricketts 
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Salwey. 
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'below, and that principle is founded upon a variety of 
authorities. He cited in support of his argument 
Fardley v. Tunlock, (a) Bertie v. Beaumont , ( b ) Strode 
v. *Byrt, (c) St. John v. J\ foody, (d) Vowles v. Miller, (e) 
Ferrer v.Johns9n,(f) and Wynn v. White, (g). On the au¬ 
thority of these cases he contended that the declaration 
being divisible, and the title being mere matter of in¬ 
ducement, the plaintiff* was entitled to recover damages 
pro tanto for the injury he had sustained in his right of 
common appurtenant to the 150 acres of land. 

W. E. Taunton and Campbell contra. The objection 
to the plaintiff’s right to recover in this action is, that 
the declaration is not divisible. The declaration might 
have been framed otherwise, but here the messuage and 
the land are described as one entire tenement. Jf the 
allegation had been “ that the plaintiff’ had been pos¬ 
sessed of a messuage and divers, to wit, 150 acres of 
land belonging thereto, and occupied therewith,” there 
would be words connecting the land with the mes¬ 
suage, and under such a declaration lie might recover 
the damages claimed in respect of the right of com¬ 
mon so appurtenant to the entirety. But there arc no 
such words of connexion here, feir the declaration al¬ 
leges the right of common with*referenc e to both mes¬ 
suage and land, shewing thereby an entirety of right. 
The right might have been alleged differently, but as it 
is at present set forfch it is incapable of severance. The 
declaration avers,* “That whereas the plaintiff, at the 
time of committing the grievances hereinafter men¬ 
tioned, was and still is lawfully possessed of a certain 
messuage and divers, to wit, 150 acres of land with the 
appurtenances, situate and being in the parish of Ashton 


(a) Cro. Jac. 629. Palmer 270. ( b ) 16 East. 33. (c) 4 Mod. 418. 

(d) 1 Vent 275. (e) 3 Taunt. 137. (/) Cro. Etiz. 335. 

(g) 2 Sir W. Bl. 840. 
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Borcxller” &c. It then goes on in this way, “ and by 1819* 
reason thereof”—by reason of what? why of the pos- „ 

^ J ~ Ricketis 

session of tno things which arc put together; for it against 
says u a messuage and so many acres of land, and hy 
reason thereof, during all the time aforesaid ought to 
have, and still of right ought to have copimon of pas¬ 
ture for all his commonable sheep, levant and couchant, 
in and upon the said messuage and lands with the ap¬ 
purtenances.” It docs not say “ in and upon the said 
messuage and land respectively,” but “ in and upon 
the said messuage and land with the appurtenances be¬ 
longing thereunto,” clearly describing one entire tene¬ 
ment. The terms “ with the appurtenances” following 
the enumeration of “ the messuage and land,” import 
one entire tenement. It is not usual in speaking of 
land in conveyances to say “ land with the appurte¬ 
nances.” It is otherwise of a messuage, and it is a very 
common description to say “ messuage with the ap¬ 
purtenances.” It may be very often found, perhaps, as 
connected with land; but certainly, in conveyances 
generally, penury of language is seldom urged as an 
objection. Common may undoubtedly be appurtenant 
to land. Had the declaration been in this case framed 
in the way suggested’, the objection might not be avail- 

1 *v . 

able, but here the plliintiff declares in respect of one 
entire estate. Quantity certainly docs enter into the 
consideration here—quality being the important question 
between the parties. The answer given ter the ob¬ 
jection at the trial is of a different nature from that 
suggested to-day, and therefore the defendant is in a 
manner taken-by surprise, ns he did not expect to be 
called upon to meet the argument now made as to the 
form of the action. (Abbott C. J. If vou were taken 
by surprise, that might be a ground for an application 
of a different kind. The question now before us is, 
whether the evidence supported enough of the declara¬ 
tion to enable the plaintiff to sustain the action.) The 
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learned Counsel then endeavoured to distinguish the 
cases cited on the other side from the present; and he 
contended that the title in this case was as much the 
b'asis of the action as the contract would be in assump¬ 
sit: the plaintiff had no right to complain of what the 
defendant dijl on the common and waste land, unless he 
had a right of common. His right therefore was the 
basis of the action, and was consequently the most 
material part of this case. The right here was not 
mere matter of inducement, because it must be 
proved. The plaintiff was bound to prove title to some 
right of common, and unless lie did so his action was 
altogether without cause; for he had no right to com¬ 
plain of that which in the abstract might be an injury 
to the common, unless he proved that it was an injury 
to hrs right of common. The question undoubtedly 
was in this case whether the allegation in the declara¬ 
tion was divisible or not. If not divisible, and there¬ 
fore applicable to one entire tenement, then the plaintiff 
could not recover damage in respect of a part of the 
whole. 


Abbott C. J. I have always considered it to be 
the general rule of pleading, th&t in an action for a 
wrong done, if the party proves fjart only of the decla¬ 
ration, the part proved is sufficient to entitle him to 
maintain an action ; apd that he is also entitled to 
maintairt his action, although the defendant is entitled 
to a part of the subject-matter of the injury. That I 
consider to be the general rule in pleading in actions of 
tort. Undoubtedly it is liable to exception, as, for in¬ 
stance, where the allegation is matter of description. 
There it may sometimes happen that if the whole de¬ 
scription be not proved, and you do not prove the thing 
as you have alleged it, but prove something differing 
from it, you fail in the action. Though you prove part 
in such cases, you cannot succeed unless you prove the 
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whole. The question in this case (and that is the only 
difficulty I have felt throughout the whole argument) 
is, whether this is to be considered as matter of descHy- 
tion. The words are, “ possessed of a certain messuage, 
and divers, to wit, 150 acres of land witfi the appurte¬ 
nances,” without shewing that they were bccupicd to¬ 
gether, or in any way connecting the land and the mes¬ 
suage together, so as to make the whole descriptive of 
one entire tenement. If there had been such words of 
connexion, so as to make the language of the declara¬ 
tion descriptive of the thing itself, I should be of opi¬ 
nion, in this case, that the description should be fully 
proved. But I consider that these arc not words of de¬ 
scription. It is an allegation that the plaintiff is pos¬ 
sessed of a house, in respect of whicl? he has a right of 
common ; and that lie is also possessed of land, in re¬ 
spect of which likewise he has a right of common. 
Having proved that he is possessed of land in respect 
of which he has a right of common, he is entitled to that 
right, although he has not provecP it in respect to the 
messuage. Under such circumstances, he is entitled to 
have a verdict entered for so much in respect of that 
right of common as liqs been injured by the defendant. 
If this decision is wroilg, the defendant may avail him¬ 
self of it in error. 


1819* 

Ricketts 
nguinst, 
Salwey. 


Bayley J. t think this is not an entire, but a 
divisible allegation, and the nature* of the action is 
such, that if the plaintiff proves so much of his decla¬ 
ration as shews that he is injured, it is sufficient to 
entitle him to a verdict. The allegation is, “ That he 
is posssessed of a messuage and divers, to wit, 150 acres 
of land, and that he is entitled to right of common by 
reason of that possession, as appurtenant to the said 
messuage, and also in respect of the said land.” That, 
I think, in legal effect and meaning is, that he has a 
right of common either in respept to the whole, or in 



110 

1819 . 

Bickktts 

against 

Sai\tey. 


CASES tn HILARY TERM 

respect to some part of that property, and I think that 
he is not bound to prove that he has it in respect to the 
wjmle. One way of putting the case occurred to me, 
while the argument was*going on, which will make that 
intelligible, although it is a different mode of putting 
the same poiAt. Suppose it turned out in the evidence 
that originally there had been a right of common in 
respect of a messuage, and in respect of 150 acres of 
land,—that would have been the plaintiff's prima facia 
case; and supposing he had proved it, would it be an 
answer to that case, to shew on the part of the defend¬ 
ant, that in respect of the messuage, or a small part of 
the land, the right had been extinguished, but remained 
in the residue i I think that is only putting the same 
point in a different light; but I think, by putting it in 
that light, it has a tendency to shew that the opinion 
which the Court have formed on this subject is a right 
opinion. If this is a divisible allegation, the plaintiff is 
clearly injured, as has been proved, and he is entitled 
to a verdict to the e l xtent of that injury. He proved 
the right of common with reference to one part of that 
which is included in the messuage and the 150 acres of 
land. It is suggested in argument, that under this de¬ 
claration the plaintiff might be^ ptjoving that lie had a 
right, in respect of five acres of land in one place, five 

in another, and five in a third. I take it that this de- 

0 

claration ,woukl not let the plaintiff into that sort of 
proof, because he^only claims one right of common, 
and he cannot be at liberty under this declaration to 
give evidence of distinct rights of common in respect 
of unconnected quantities of land. The case of Eard- 
ley v. Turnock ( a ) seems to me to be a very strong 
authority to shew that the opinion which the Court is 
now adopting is the right one. The declaration in that 


(a) t Cro. Jac. 629. 
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case stated " That Eardley was seised in fee of a mes- * 
suage and sixty acres of land, sixty acres of meadow, 
and eighty acres of pasture in Heyton, and that he*and 
all his ancestors had had common appurtenant in 2bo 
acres of waste, and that the defendant had inclosed three 
acres thereof, and disturbed him of his common, to the 
plaintiff’s damage of 40/. ; he therefore claimed his 
right of common in respect of sixty acres of land, sixty 
acres of meadow, and eighty acres of pasture. What is 
the verdict f “ That he is entitled to it in respect of the 
messuage and ninety acres of land, meadow, and pasture 
thereto appertaining, and for the residue that he had 
not common.” Why then, unless this had been con¬ 
sidered as a divisible allegation, the plaintiff' would have 
failed as to proof of the subject-mojter of his claim. 
The only way in which the present case is distinguish¬ 
able from that is, that there the plaintiff failed as to the 
quantity, but that here he fails as to the quality , that is, 
as to some part of his property. Rut if you are not 
bound to prove the whole in quantity, why are you to 
prove the whole in quality ? The reason w'hy he is not 
bound to prove the whole is this: “ The common is but 

the inducement to the action, and the substance is the 

» 

inclosure, which occasioned the tort; ancj if he had com¬ 
mon to more or less land, it had not been material in this 
action, or upon this issue.” Therefore I think that is an 
authority for the purpose of shewing that if you shew 
a right of common to one thing, which the general alle¬ 
gation comprehends, that is sufficient to entitle the 
plaintiff to a verdict. 


1819. 

Ricketts 

against 

Salwey. 


Holroyd J. I am of the same opinion, that in 
this case the allegation is sufficiently proved to entitle 
the plaintiff to recover in the present action for such 
part as he has proved. In considering questions of va¬ 
riance, I have always looked to this maxim of the law, 
that a plaintiff must recover secundum allegata et pro - 
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bata; you must not allege one ground of action, and 
recover upon a different ground ; but your proof must 
agree wirh the ground of action you have alleged. If, 
however, you prove a djptinct ground of action, and 
that which you'allege is only proved in part, that is 
sufficient to sustain an action. Therefore, if you allege 
a ground of action which is not fully sustained in evi¬ 
dence, but you prove that there is some ground of ac¬ 
tion pro tanto, having so proved it, the Court will give 
that judgment to the party to which he is entitled so 
far as his proof goes. This principle applies to torts. 
In the case of a contract, where the contract is alleged 
as containing several different particulars, and all the 
particulars alleged are not proved, the law has said, that 
that is a different contract; and if you give proof of 
that which the law says is a different contract, it is 
endeavouring to establish a different ground of action 
from that alleged in the declaration, and the party 
cannot recover, because he does not prove the ground 
of action, and because lie proves a different contract 
from that declared upon. The same principle applies 
in the case of a prescription, when you plead in bar to 
an action. Prescription is an entire thing, and when it 
is alleged and issue is taken upon jit, it must be proved 
as alleged, for otherwise it is a different prescription. 
The universal principle where prescriptions arc alleged, 
and particularly in pleas in bar, is, that if you do not prove 
the prescription to •the full extent alleged, you cannot 
recover upon such an issue, (a) In the present case the 
declaration does not allege any prescription at all, but 
states that the party is possessed of a messuage and 
lands, and by reason thereof he is entitled to certain 
common right. Where the party declares by preserip- 


(«) Bid. Ni. l’ri. 299. cites 2 Rol. Air. 706. Rogers v. Allen, 1 Campb. 
316. Brook v. Willett, 2 Hen. Bln. 224. Rex v. Surry, 2 Campb. 455. Ret 
T. Buckingham, 4 Campb. 189. 
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tion, by writing, or by agreement non constat , that tRe 
allegation in the declaration is made out«by merely 
proving part of the title, because tbe proof in such 
case is different from the ground of action alleged,*and 
proves a different right of common. »In this case it is 
said that the plaintiff was possessed of 3 messuage, and 
that in respect thereof he had certain right of common; 
whereas that allegation is not proved, but the evidence 
which he offers does not prove a different allegation, 
because it is referable to another right in respect of 
which he declares. The only difference is, that he has 
not proved to the full amount of his claim, but only to a 
part. He has proved that he was possessed of land to 
which common right was annexed, but he has offered 
no proof with respect to the messuage. The proof 
therefore he has given, sustains his allegation in part, 
and therefore he ought to have a right of common in 
respect of that part which he has proved. He proves 
in respect to the land but not in respect to the mes¬ 
suage, but that is not proof of a different allegation, but 
proof of the same allegation in part. It appears to 
me that this part of the same allegation is not to be 
considered as an allegation of one entire thing, as in the 
case of a prescription, but as that which is divisible. If 
the disturbance of common is proved in the way alleged, 
that is to say, is proved to be a disturbance of the same 
nature and kind as that alleged, but not to the whole 
extent of the allegation, then the plaintiff is entitled in 
respect 9b that which lie has proved. If he proves that 
he is entitled in respect of the 150 acres of land, that is 
sufficient to entitle him to a verdict. It is not necessary 
to prove the allegation to the whole extent. Upon 
what principle can it be said, that if it is not necessary 
to prove the right with respect to all the premises that 
the declaration alleges—you cannot recover in part? 
What difference does it make when the premises, in 
respect of which it is not proved, is different entirely 
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from that proved ? The defendant says, that as you 
have onlytproved as to part, you are entitled to recover 
nothing, because the allegation is not proved in respect 
to all the premises. Now it appears that the plaintiff 
has distinctly proved his right to recover in respect of 
the land, and,I really do not see on what principle it 
can be 9aid, that he cannot recover to that extent be¬ 
cause he is not able to prove as to the rest. I have 
always understood that if you prove part of what you 
have alleged, that is sufficient to enable you to main¬ 
tain an action for what you have proved, and that in 
such case you are entitled to recover to that extent. 
In the case of a misdescription there you cannot reco¬ 
ver, because you don’t prove the thing as alleged, and 
because proof of part is a different thing from the whole, 
which you are bound to make out. I think, therefore, 
that this rule must be made absolute. 

Best J. In the case of a contract the contract is 
the basis of the action, therefore it must be proved as 
stated. So in the case of a prescription, it must be 
proved as stated. Why? Because it is the same thing 
as a contract—-the prescription supposing a contract or 
deed to have been executed, and therefore by the same 
rule you must prove it, as set out according to the prin¬ 
ciple applicable to such cases. But that doctrine has 
not been extended to cases of tort where the right is 
mere inducement to the action. In the present case 
the plaintiff is entitled to judgment for damages, if he 
has auy right upon this common, the right having been 
interrupted by the injurious act of the defendant. All 
that it is necessary for him to shew is, that he has a 
right of common, and that that right has been disturbed 
by the defendant. It is stated and proved, and we 
must take it, that the damages were given in proportion 
to the injury done to the right as proved. It has been 
established since the reign of James the first, in the 
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case alluded to, (a) that where the party complains in 
tori, the title is mere matter of* inducement, and that it 
is not necessary to prove it. There Chief Justice Lea 
doubted upon the matter, but the judgment was given 
in conformity with the opinion of the other three 
Judges. The same doctrine is recognized by Chief 
Justice Be Grey , Mr. Justice Biackstone , and Mr. 
Justice Nares, in Wynn v. White ; (ft) and in Bertie v. 
Beaumont (c) the Court decided upon the very same 
principle, Lord Ellenborough saying that the right 
was mere matter of inducement, and not necessary to 
be proved in the extent in which it was alleged. AH 
that is necessary to prove in this case is, that the 
plaintiff had some right, which right had been violated 
by the act of the defendant. Thc^only difficulty that 
can occur to any man on a subject of this sort is as to 
the evidence to be used for the purpose of establishing 
a right to common as appurtenant to land independent 
of the messuage. There might be some reason for re¬ 
quiring that that point should be proved before the 
plaintiff could recover. But my Lord Chief Justice 
has completely removed all difficulty upon that point, 
for in order to effect that object, all that is necessary to 
do may be done in .this case, viz. by taking the verdict 
specially, according tef the proof given on the trial. If 
the plaintiff had only a right of common in respect of 
the land, I think the defendant has no right to com¬ 
plain of the verdict as taken in rgspect of that right. 
I think the verdict ought to be so, and it appears to me 
that wc should be doing an act of great injustice if we 
were to turn round the present plaintiff and put him to 
bring a new action against a man who has been proved 
to be a wrong doer. Under these circumstances I 
think there is no pretence for a new trial. 

Rule discharged. 
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(a) EarAley r. Turncock, Cro. Jac. 6*9. 

(c) 16 East. $3if 

I * 


(6) t Sir Wm. Bin. 840. 
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Friday, 

Feb. 5th. 

By the 53 G. 3. 
c. 102. sec. 10. 
future effects of 
a discharged in¬ 
solvent are lia¬ 
ble, and there¬ 
fore bay who 
have taken the 
benefit of that 
act cannot jus¬ 
tify unLss the 
debts from 
which they were 
discharged have 
been since paid. 
Bail on coming 
up to justify, 
guilty of gross 
prevarication, 
may be com¬ 
mitted to the 
custody of the 
marshal, (a) 


Curtis against Smith. 

•• 

^NDREfVS opposed the justification of one of the 
bail in tfiis case, on the ground that in the year 
1815 he had taken the benefit of the Insolvent Debtors' 
Act, and therefore, as his future effects would be liable, 
he could not justify. 

The bail being examined, said that he had since 
paid all his debts; but on being pressed to name any 
of the debts which he had so paid, he mentioned three 
or four of a very small amount. Being asked to spe¬ 
cify some large debt, he mentioned one of 40/., but on 
being urged to state the time when this was paid, he 
said lie had not paid it; that he had misunderstood the 
question, and otherwise prevaricated. Upon which 

Best J. interposed and said,—I shall commit this 
man until Monday . c Jt is high time that the Court 
should exercise its authority in cases of this descrip¬ 
tion. It is hard upon a creditor that he shall first run 
the risk of having bad bail put in as a security for his 
debt; and secondly, if the bail wtjen they come up to 
justify are guilty of wilful and corrupt perjury, he shall 
be put to the trouble and expense of prosecuting a 


(j) Vide Royson's case, Cro. Car. 146.“ Bail committed by Whitlock J. 
for prevarication and stating he possessed properly which he afterwards de¬ 
nied ; and afterwards confessing his crime on examination by the Coart, he 
was adjudged to be committed to prison and stand upon the pillory with a 
paper mentioning the cause, viz. “ for false bail,”'and to be brought into the 
Courts of K. B. C. P. and Exchequer; and this, on his confession, was 
recorded in Court without other proceedings against him: And see Anon. 
C. B. 1 Stra. 384. Court will not set aside allowance of bail on the ground 
that one of them has sworn to a false account of his property, if it do not 
appear that the defendant or his attorney was privy to the bail’s misconduct. 
A’Bechet v.-5 Taunt. 776. C. P. 
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worthless man. It too frequently happens that persons 1819* 
of this description escape punishment, from the unwil- “ 

• vURTIS 

hngness of parties to put themselves to the expense of against 
a prosecution for perjury. It is fit in a case of this na¬ 
ture that the Court should take this matter into their own 
hands, and I shall commit this man untH Monday , and 
then let him apply to the Court, and they will dispose 
of him as they think proper. 

The offender was accordingly committed to the cus¬ 
tody of the Marshal, and the other bail was rejected. 

On the same day the learned Judge committed 
another person to Newgate, who had come up to justify 
as bail, and had grossly perjured himself, and prevari¬ 
cated in his answers. 

These persons were brought before the Court on 
the Monday following; and Andrews for the plaintiff in 
the one case, and Chitty for the plaintiff in the other, 
being asked whether they were instructed to make any 
application against the offenders ? and having replied 
that they were not, • * 

Abbott C. J. after conferring with the other 
Judges, addressed the offenders to the .following effect: 

The practice of putting .in bail of thi^ description has 
of late years greatly increased. The contempt imputed 
to the persons before the Court is a very great and 
enormous offence. Putting in hail of this description 
is almost always * accompanied by perjury. The 
two persons who are now before the Court, and all 
others who have acted like them, are open to a prose¬ 
cution for perjury. But independent of this liability, 
their conduct is a great contempt of the Court itself; 
for nothing can be more improper than for a person 
coming in the first instance and saying that which he 
is not able to maintain on being further examined. 

False assertions of this kind are a very high contempt. 

Such contempt has in former times been punished very 
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severely by the Court, (a) but of late it has not often 
occurred that the Court itself has interfered. In the 
case before us, the interference of the learned Judge 
was most proper, by committing the offending parties. 
Trusting, however, that the example which has hitherto 
been made of these parties, may operate to deter others 
from attempting the like imposition, and considering 
that both are at this moment open to an indictment 
and prosecution for perjury, if the persons on wj'tom 
the fraud was attempted to be practised think proper 
to adopt such proceedings, we do not think it neces¬ 
sary further to extend the term of their imprisonment, 
and therefore they may be now discharged. 

Discharged accordingly. 

«.■ 

(a) Royxm't case, Cro. Car, 146. 


Friday, Doe on the demise* of James against Staunton. 

Feb. 5th. 

A mere servant EJECTMENT to recover the possession of a wharf 

of the beneficial Jji , , . ... 

occupier of an and other premises mentioned in the declaration. 

made ^defend! At the trial before Garrow B. at the last assizes for 
ant in eject- Worcestershire , it appeared in evidence that the defend- 

ment; but 1 r 

where a servant ant upon whom the declaration in ejectment was served 

in the visible 

occupation of premises assumes the character of the tenant in possession, he is liable to be 
made defendant, and his conduct 1 is evidence to go to the jury to presume that he is the tenant 
in possession, unless that fact is rebutted by other evidence. («) 


(a) In moving for judgment against the casual ejector, the affidavit must 
state that the declaration was served on the tenant in possession; and it is 
not sufficient to swear that it was served on the person in possession of the 
premises. Doe dcm. Robinson v. Roe, T. 35 Geo. 3. TidA, 6th ed. 509. As 
to the meaning of the word tenant, see Co. TAt. 1. Service before theesseign 
day of the Term, oil the servant or child of the tenant in possession is not suf¬ 
ficient, unless the tenant has acknowledged that he received the declaration 
before the essoign day, 1lot dem. Hambrook v. Doe, 14 East. 441. Doe d. 
Wiken v. Roe, Mams' Ejectment, td ed. 809. 
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ClTRTlS 
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Smith. 
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was in fact only a servant in the employment of the 
owner of the premises. It appeared that when he was 
served with the declaration, he did not repudiate the 
idea of his being, the tenant in possession, but, on*the 
contrary, he said to the witness, “ You might have 
served me with this on the wharf yesterday.” It was 
also proved that the defendant appeared to the action, 
and in fact the cause went down to trial under a con- 
victim on the part of the lessor of the plaintiff that the 
defendant was the tenant in possession. But it being 
proved in evidence that the defendant was merely the 
servant of the real tenant in possession, Garrow B. 
directed a nonsuit. In Michaelmas Term Puller ob¬ 
tained a rule calling on the defendant to shew cause 
why the nonsuit should not be set a§ide and a new trial 
granted. 

Campbell now shewed cause. It must be taken upon 
the report that the defendant was not the tenant in pos¬ 
session of the premises In question, but Was in fact only 
the servant of the tenant; and therefore as there was 
no personal service of the declaration in ejectment 
upon the tenant in possession, the nonsuit is right. The 
true criterion whether the ejectment cpuld be sustained 
against this defendant* is, whether he himself can main¬ 
tain an action against a wrong doer. It is clear he 
cannot, because he has not the legal possession of the 
premises. It is clear that this defendant was not the 
tenant in possession ; and if so, the action cannot be 
maintained against him. In the case of Doe on the 
demise of Jones v. Wylde>(a ) it appeared that the de¬ 
fendant was the bailiff of the tenant in possession, and 
the Court held, that it was not competent for the tenant 
in possession to prove that he himself and not the de- 


1819 . 
t Dm 
Snvmv. 


(a) b Taunt . 185. 
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1819- 

Doc 

agairut 

Staunton. 


fendant is the possessor of the land. But that case 
does not at all bear upon the present question, because 
there, • although the defendant was only the bailiff of 
the tenant in possession, it was held that it was not 
competent for the defendant to examine a witness who 
is interested in the event of the suit, without considering 
for what particular purpose he is called. That was the 
only point decided in that case, and therefore it did not 
go to shew that ejectment would lie against the baj^iff. 
Ip Doe on the demise of Foster v. Williams, (a ) it was 
held that a tenant in possession is not a good witness 
to support his landlord’s title, because it is to uphold 
his own possession. But that authority does not apply 
in this case, because here the present defendant is not 
the tenant in possessjon, and therefore if he is not, eject¬ 
ment cannot be maintained against him. There would 
be nothing to prevent this defendant from being a wit¬ 
ness on behalf of the landlord’s title, because he wqujd 
have no interest in upholding the apparent possession 
contended for in this ease. If then he could be a wit- ■ 
ness in this case, this action cannot be maintained. 
There is no express authority.to shew that ejectment 
will lie against a*Were servant in possession of his 
master’s premises. This case is clearly distinguishable 
from Doe v. Stbadli/ig,(b) tried bfiforc Bayley J. where 
it appeared that the lessor of the plaintiff had let the pre¬ 
mises for one year certain, and at the expiration of the 
year the tehant continued in possession, and there it 
was very properly held, that as there was no other per¬ 
son against whom the action could be brought, the 
ejectment would lie; but his Lordship does not lay it 
down as a rule that 'ejectment can be maintained 
against a servant or other person apparently in pos¬ 


session. 


(o) Cowp. 621. 


(b) 2 Starkie’s Repts. 187. 
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[Bayley J. Very likely one’s firgtthouglits at Nisi 
Prius may be wrong, and I am extremely sorry that 
they are ever reported, and still more so that they are - 
ever mentioned again, at least so far as my Nisi Prius 
decisio'ns are concerned, because I thiitk they are enti¬ 
tled to very little weight. What is said by a Judge 
upon a trial is merely the first impression of his mind 
on a point coming suddenly before him, and which he 
has had no opportunity of considering beforehand.] 

Campbell continued. The mere actual occupation 
of a person in possession proves nothing, unless it is 
shewn that he is the beneficial occupier. It is a general 
rule in obtaining judgment against a casual ejector, that 
the affidavit must shew that the. person upon whom the 
declaration is served is the tenant a in possession. In 
Goodtitle on the demise of Read v. Badtitle,(a ) it was held 
that the mere acknowledgment of the wife of the tenant 
in possesion, that she has received a declaration in eject¬ 
ment* will not bind the husband. It is true that service 
upon one of several joint tenants will be good as to all, (6) 
but in all these cases the Court always looks most 
anxiously to see that tbs tenant in possession is the per¬ 
son served, and not the mere servarit. But the strong' 

. and decisive objection to this action is, that it cannot be 
} maintained, unless ‘it Is shewn that the party against 
whom it is brought is in such a situation as to be able 
to maintain an action of trespass. No such circumstance 
appears in this case, and therefore the decision of the 
Court below is decisive. 

Puller, in support of the rule. It appears to be too 
strong a proposition, that the Court ought to presume that 
this defendant was merely a servant, and not the tenant 
in possession. There was abundant presumptive evi- 


J£1 

1819. 

Doe 

against 

Staunton. 


(a) 1 Bos. 3f Pul, S84. 

(6) Doe dem. John Bailey v. Roe, 1 Bos. Pul. 369. 
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1819* 1 dence of occupation by this person as the tenant. Un- 
Doe doubtedly that evidence was capable of being explained 
against by other evidence on the part of the defendant, shew- 

STA UNTON. , 1 

ing'what the nature and true character of his occup&r* 
tion was. It was competent for him to prove that he 
was merely the servant, and not the occupier. Although 
the case made out on the part of the plaintiff might 
have been answered, yet standing unanswerd as it was, 
the case ought to have been left to the jury. This per¬ 
son was the apparent occupier of the wharf—nobody 
else was found there who could be considered as the 
tenant in possession. It is very true that the rales 
payable in respect of these premises were paid in a dif¬ 
ferent name, and that the rates stood in the name of 
another person. But it very frequently happens that 
the name of a preceding occupier stands in the books 
of the collector long after another tenant comes in ; 
and therefore that is a fact extremely equivocal in 
the present case. What may be the effect of the 
answer given to the plaintiff’s case on another trial 
it is impossible to anticipate, but it is too much to say 
that a servant cannot be made a defendant in ejectment 
under any circumstances.' There may be cases where 
the servant is the actual occupier, and may thereby be 
entitled even in his own name to tnaintain trespass. 

Bayley J. It is not necessary that the party 

should be in such a situation as to be able to maintain 

€ 

trespass in order to subject him to an action of ejectment. 
I think iha't if he appears in the visible occupation of 
the property, that is quite sufficient to subject him to 
this action; and I think in this case there was abun¬ 
dant evidence to justify the plaintiff in treating this 
defendant as a proper person against whom the eject¬ 
ment should be brought. It appears that the plaintiff 
serves a person whom he supposes to be the tenant in 
possjession, and by so doing he gives that person the 
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opportunity of explaining the true character and nature 
of his situation. It is in the power of the party either 
to mislead or set the plaintiff right, by*his conduct.- He 
may set him right by shewing that he is mistaken in sup¬ 
posing him to be the tenant in possession; or he may 
mislead by acquiescing in the service of the declaration, 
without any observation upon the subject. If a party 
under such circumstances, thinks proper to mislead, I do 
not think he has much right to complain in a court of jus¬ 
tice of any hardship in being made the defendant to an 
ejectment, when he brings that hardship upon himself 
byh is own conduct. When this defendant is served 
with the ejectment, he does not say, “ I am not the 
tenant in possession but he says, “ If you had come 
yesterday, you might have served,me on the wharf.” 
Is that the natural conduct of a mere servant uninte¬ 
rested in the possession of the premises ? But that is 
not all; he appears to the ejectment. Why did he 
appear to the ejectment if he was a mere servant ? If 
he had explained the true character of his occupation, 
lie never would be liable to an action for mesne profits, 
unless his occupation was in the character of tenant. 
But the answer which he gives at the time of the ser¬ 
vice, and his conduct afterwards, is in my opinion 
abundantly sufficient evidence to have gone to the jury 
to consider him as in the true occupation of the estate, 
so as to make him liable. I therefore think that this 
rule must be made absolute. ♦ 


' 1819. 


Dos 

agtiim t 
Staunton. 


Holroyd J. I think there was sufficient evidence 
to have gone to the jury, so as to support the ejectment 
against this defendant. The defendant’s conduct at the 
time he is served with the declaration in ejectment seems 
to me to be sufficient to shew that lie at least assumed 
the character of a tenant in possession, because lie does 
not say, “ I am only the servant—l am not in posses¬ 
sion—! am only acting for my master;” but he says. 
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** You might have served me yesterday upon the wharf.” 
I am therefore of opinion that there was evidence to 
have gone to the*jury, for them to presume that he was 
the tenant in possession, particularly when coupled 
with the subsequent fact of his appearing to the action 
and pleading in the character of a tenant in possession. 


Best J. An action of ejectment cannot be brought 
against a mere servant, where he unquestionably ap¬ 
pears to be such. But in this case it appears that 
though this person may in fact be a servant, yet that 
he was the visible tenant in possession carrying on the 
business apparently for his own benefit, and assuming 
by his language and demeanor the character of a bene¬ 
ficial occupier. ( a) . 

Rule absolute. 


(a) Abbott C. J. expressed uo opinion. 


Friday, THORPE against BEER. 

Fib. 6th. 

appUe^to a ad QASELEE on a former day obtained a rule call- 

judge in vaca- ing upon the plaintiff to shew cause why the writ 

plaintiff'sexecu- of execution issued in this case should not be set aside 
tion for irregu¬ 
larity, on a 
ground which 
the Judge over¬ 
ruled ; thede- was signed.. 
fendant having ° 

brought a writ of error before final judgment signed, butuot having communicated that fact to 
the Judge, afterwards applied to the Court to set aside the execution, on the ground that he had 
before brought a writ of error. Held that this fact not having been communicated to the Judge 
on the former application to him, defendant was now too late to take advantage of the irregu¬ 
larity. (a) 


(a) Where a Judge refuses an order, the party, if dissatisfied, should apply 
to the Court, and not to another Judge at chambers, Wright v. Stevenson, 
$ Taunt. 850. post. 


with costs for irregularity, the irregularity being that 
there was a writ of enror sued out before final judgment 


1819 . 

Doe 

against 

Staunton. 
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Comyn now shewed cause; and from the affidavits lie 
produced, it appeared that on the 27th of July the 
plaintiff executed a writ of inquiry-r-that on thg 11th 
of November the plaintiff's attorney served a rule rfpon 
the defendant to be present at the taxation of costs be¬ 
fore judgment was signed—that on the 1,2th the defend¬ 
ant brought a writ of error, returnable on the 29th of 
December —that on the 21st of November the plaintiff 
proceeded to the taxation of his costs, and that on the 
30th of the same month he entered up final judgment, 
and took out execution. On the following day the de¬ 
fendant's attorney applied to a Judge at chambers to 
set aside the execution, on the ground that the defend¬ 
ant had not received written notice of the taxation of 
costs ; but it appearing that he had had verbal notice, 
the learned Judge dismissed the application as ground¬ 
less and without any foundation. It was sworn that 
on that occasion the defendant’s attorney did not say a 
single word about the writ of error having been brought, 
and that the plaintiff knew nothjng of it until the pre¬ 
sent application to the Court. The affidavits further 
stated, that the action was brought in Hilary Term last 
for goods sold and delivered, and that the defendant 
had previously and subsequent to the judgment threa¬ 
tened to delay the plaintiff in the recovery of his debt 
as long as he could, and that he had carried his threat 
into execution by sham pleading and otherwise. The 
learned Counsel admitted that the allowance of the writ 
of error would operate as a supersedeas, but lie con¬ 
tended, that before the plaintiff could be brought into 
contempt by taking out execution, he ought to have 
had notice of the writ of error; and therefore as he had 
not had such notice until he was served with the present 
rule, the irregularity was waived. In all events, if this 
rule was discharged, it would not stop the proceedings 
upon the writ of error. 


1819 . 


Tiiobpb 

against 

Bier. 
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Gaselee in support of the rule said, he was instructed 
that when the parties appeared before Mr. Justice 
Best, at chambers, upon the summons for setting aside 
the'execution, it was distinctly stated that a writ of 
error had been*- brought [ Best J. I have no recol¬ 
lection of this transaction; but I am quite certain that 
if that fact had been stated, I should not have dis¬ 
missed the application.] It was positively sworn that 
the writ of error was brought previous to the taxation 
of costs, and the question was, whether, under the cir¬ 
cumstance stated, this execution should not be set aside 
as irregular. He cited Hawkins v. Jones , (a) where it 
was held that a writ of error operated as a supersedeas 
from the moment of allowance, though the plain¬ 
tiff be proceeding at a distant place in ignorance of 
the allowance. 

Abbott C. J. We think that this rule ought to be 
discharged. The Court ought, as far as it can, to pre¬ 
vent these contrivances for delay, which are attended 
with great inconvenience to the plaintiff and with great 
expense to all the parties, and not more so to the plain¬ 
tiff than to the defendant. It is generally considered 
that a party who is applying to set aside any proceed¬ 
ing, ought on his first application to state all the 
grounds why he prays that it may be set aside. (Jb) That 
was not done in this case. The party applied to one 
of the JucTges in vacation (which is the same thing) to 
set aside the execution, upon the ground that he had 
not been served with written notice of the taxation of 
costs. If he had succeeded in that application, and the 


(а) 5 Taunt. 204. Tidd, 1172, 3. 

(б) Greathead v. Bromley, ? T. R. 455. Thornton v. Dimply , 1 H. Bid, 
101. Schuman v. Weatherhead, 1 East. 537. Wright v. Steoenton, S Taunt. 850. 
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execution had been set aside on that ground, the plaitf- 
tiff would be allowed to tax his costs, and in a few days 
afterwards to take out a new execution, and th^t new 
execution might be set aside, or an application madfe to 
the Court to set it aside upon the ground of a subsisting 
writ of error, of the allowance of which, the defendant 
knew at the time he took out his first summons. Now, we 
think that the defendant ought to have communicated 
that circumstance in the first instance, and it is upon 
the ground of his having forborne to do so, thereby in¬ 
ducing the plaintiff to take another step, attended with 
expense, which would be rendered fruitless, that we are 
of opinion that the defendant ought not to be suffered 
to take advantage of his own misconduct. 


1819- 

TifORFB 

agamtt 

Bim. 


Comyn hoped that the rule would be discharged with 
costs. 


Abbott C. J. The rule must be discharged without 
costs. It is somewhat a new poyit, and the Court has 
not come to this conclusion without some little dif¬ 
ficulty. ' 

Rule discharged without Costs. 


Merryman against Quibble. Friday, 

, Feb. 5th. 


9 


j£EADER t on a former day, obtained a rule calling 
on the plaintiff to shew cause why the proceedings 
on the bail bond in this case should not be set aside, on 


Affidavit to set 
aside proceed* 
ings on the bail- 
bond after notice 
of render had 


been given, 

must state that the application is made bona fide on behalf of the bail, but time given for pro¬ 
ducing further affidavit, (a) 


(a) The rule K. B. Mich. T. 59 Geo. 3. directs that no rule shall be drawn 
up for setting aside an attachment regularly obtained against the sheriff, for 
net bringing in the body, or for staying proceedings regularly commenced, on the 
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1819* 'the ground that the bail had given notice to the plain- 
Meeryma* attorney of surrendering the defendant before pro- 

against ceedings commenced on the bond. 

Quibble. u u 

V. Larses rfow shewed cause against the rule, and 
submitted twa objections to the affidavit upon which it 
was obtained : 1 st, That the deponent stated that he 
had given notice of the surrender“ to the plaintiff’s 
attorney or his clerk and, 2d, That tlieaffidavit did not 
state, in conformity to the rule of last Term, that the 
application was made bond fide on behalf of the bail. 

Reader acquiesced in the latter objection, but trusted 
that the Court would make the rule absolute, subject to 
the production of an amended affidavit, that the appli¬ 
cation was made bond fide on behalf of the bail. 

Rule absolute on this condition. 


assignment if any bail-bond, unless the application'for such rule shall, if made 
on thepart of the original defendant, be grounded upon an affidavit of merit, 
or if made on the part of the sheriff or bail, or any officer of the sheriff, be 
grounded upon an affidavit, shewing that such application is really and truly 
made on the part of the sheriff or bail, or officer of the sheriff, as the case 
may be, at his or their own expense, and for his or their own indemnity, and 
without collusion with the original defendant, 2 B.fy A. 240. The rule of 
Trin. 1 Ann. K. B. directed, that on notiae if the render given to the 
plaintiff or his attorney, all further proceedings against the bail or manu- 
captors upon the recognizance shall cease; and wheri, alter notice of render, 
plaintiff still proceeded againsf the bail in an action of debt on the recogni¬ 
zance, because no offer was made to pay the costs in the suit against him, nor 
any rule obtained to stay proceedings on payment of costs, the Court of K. B. 
held the subsequent proceedings irregular, Byrne v. Aguilar, 3 Fast. 306. 
Creswell v. Hem, 1 M.fyS. 742. 
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Anonymous. 

\ 

J/yALFORD moved to set aside the writ of latitat 
on the ground of irregularity, it appearing tli&t 
the writ was served on the 25th of January , but tested 
only on the 30th, on which day it was returnable. He 
thought it necessary however to state, that on the 28th 
of January , before the return of the writ, the defend¬ 
ant’s attorney wrote a letter to the plaintiff, stating that 
he would appear and reoeive a declaration, and at the 
same time offered security for costs. The time for ap¬ 
pearing was not yet out. 

Abbott C. J. At the time the defendant’s attorney 
wrote that letter, he had not discovered the error in the 
writ. I think, however, he is bound by his undertak¬ 
ing. This is not the time therefore for him to take ad¬ 
vantage of the objection. The writ is in itself defec¬ 
tive, but the defendant’s attorney has waived the objec¬ 
tion by undertaking to appear, and consequently it is 
now too late to avail himself of it. 

Rule refused. 


Friday, 

Feb. 5th. 

Writ of latitat 
served on the 
25th of January, 
but not tested 
until the 30th, 
on which day it 
was returnable 
bad. but the ob¬ 
jection waived, 
the defendant's 
attorney having 
written to the 
plaintiff’s attor¬ 
ney on the 28th, 
undertaking to 
appear, receive 
a declaration, 
and give security 
for costs, (a) 


(a) A party cannot in general object to irregularity after be has taken sub¬ 
sequent steps, 1 East. 78. Vearson v. Rawlingsf K. B. Fletcher v. Wells, 
6 Taunt. 191,2. t Marsh, 550, S. C. C. P. 1 Moore, 299. Appearance cures 
irregularity in process, Widdrtngton v. Charlton, 1 Stra. 155. Murray v. Hvb- 
bart, 1 Bos fy Pul. 647. By rule of K.B. M. 1654. sec. 10. an attorney of 
either bench accepting a warrantor subscribing a process, declaration, or war¬ 
rant to appear, is compelled to cause an appearance to be entered, or liable 
to an attachment or to be put out of the roll, as the case requires; and the 
paTty is not to be received to countermand such appearance alter bis retainer. 
An attorney will be compelled to perform an undertaking to appear, though 
it was given under a false statement by the sheriff's officer, that he was de¬ 
sired by defendant to direct the attorney to appear, Lorymer v. Hollister, 
1 Sfra. 693. T 


K 
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Friday, 

Feb. ath. 

Where the rule 
for better buil 
was screed on 
the 14th of Ja¬ 
nuary, and the 
bail did not jus 
tifjr until the 
19th, Hety that 
tlie plaintiff's 
procedendo was 
regular, (a) 


Davi§ against Tuddenham. 


JO SPINASSE % xm a former day obtained a rule, call¬ 
ing on the plaintiff to shew cause'- why the writ of 
procedendo in this case should not be set aside with 
costs, for irregularity. 


Andrews now shewed cause, and submitted tliat the 
writ was perfectly regular. Tlie only question was, 
whether the defendant had justified bail within the time 
prescribed by the rules of the Court. The rule for 
better bail was served on the defendant on the 14th 
ult. and the justification did not take place till the 19 th; 
and therefore, as the practice was that the defendant 
must justify within four days, the plaintiff’s proceedings 
were regular. 


Espinasse was hear<£ in support of his rule ; but 

Tub Court said, that the practice was as above 
stated. The defendant ought to have put in good bail 
in the first instance, and he would have had no reason 
to complain. The object of the defendant seemed to 
be to gain time, and had therefore resorted to this con¬ 
trivance for delay, and the Court would give no encou¬ 
ragement to such practices. 

Rule discharged with Costs. 


(a) Where the plaintiff intends to object to the bail put in on habeas cor¬ 
pus, he obtains a rule or ordei* from a Judge for better bail, which will entitle 
him to a procedendo unless bail are perfected in four days after service of the 
rule, R. M. 16 Car. 2. note c. and thereupon the same or different bail must 
justify, as in other cases, within foar days, if the rule be served in Term, and 
so many days of the Term remain; but if served in vacation it is sufficient for 
the defendant to give notice within the time allowed by the rule, of a justifi¬ 
cation on the first day of th.e ensuing Term. Tidd, 408. cites Bourne’t New 
Guide, K. B. 249, &c. See Prac. Diet. 2 vol. 679, 680. 
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Market against Gordon. Friday, 

Feb. 5th. 


j££OLT on a former day obtained a rule, calling upon 
the plaintiff to shew cause why tKe rule for the 
allowance of bail in this cause should not be entitled as 
of last Michaelmas Term. 


Coinyn now shewed cause, and from the affidavits 
which he produced in answer to the rule, it appeared, 
that in Michaelmas Term last the defendant’s bail hav¬ 
ing come up to justify, and one of them having given a 
very questionable account of his sufficiency, the Judge 
then sitting directed that the plaintiff’s attorney should 
accompany the bail to his house, to ascertain whether 
the property, of which he described himself to be pos¬ 
sessed, consisting of haberdashery goods, was visible on 
his premises; that accordingly the plaintiff’s attorney 
w r ent with the bail towards his house, but that before 
they had proceeded as far as the Hay market, in' 
their way towards the premises, the bail ran off, and 
could not afterwards be found. Upon this affidavit he 
submitted that this rule ought to be discharged with 
costs. 


Where bail de¬ 
scribed himself 
as having pro¬ 
perty to a great 
extent, and the 
Court directed 
inquiry, which 
the bail eluded 
by running 
away, the Court 
would not per¬ 
mit rule for the 
allowance of 
bail to be en¬ 
titled of the 
Term, the bail 
came up to jus¬ 
tify, and dis¬ 
charged the ap¬ 
plication with 
costs, (a) 


Holt , in support of his rule, endeavoured’ to shew 
that the bail having run away in the manner described, 
was no answer to this application, because this circum¬ 
stance was occasioned by the plaintiff’s attorney having 
directed the indignation of the populace towards him, 
by representing that he was Jew bail, and that he bad 
come forward to swear to property of which he was not 
in possession. 


(a) Defendant is bound to know the circumstances and character of hit 
hail, see ante 7. * 

K t 
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Abbott C. J. I ain of opinion that all that passed 
both before and after the bail ran away, is quite imma¬ 
terial to the question. The fact of his running away is 
quite' sufficient evidence of his unwillingness, if not of 
his incompetence Co justify. lie had previously declared 
that lie was ready to submit his supposed property to 
the test of inspection, but as soon as lie got out of the 
verge of the Court he thought proper to run away. If 
he had been an honest man, he would have returned 
again to the Court, after having shewn his property; 
but not having done so, I think the defendant is entitled 
to no indulgence. 

Rule discharged with Costs. 


Friday, Wilcox against Newman. 

Feb. 5th. 

Declaration with T\ECL ARATION against the defendant for a con- 

s pedal counts A—F . , .... 

for a contrihu- tribution towards tile expense or repairing a party- 

ofa party wall wa ^ between a house belonging to the plaintiff, and the 
defendant being adjoining house, whereof the defendant was owner, and 
proved rent of entitled to the improved rent. There were the usual 
an'dth'ecolunion counts for money laid out and expended to and for the 
PleaTo^le” 15 use ^ le defendant, money counts,* &c. To this de¬ 
whole deciara- claration the defendant pleaded, first, the general issue 
tion that R. N. • 

in his lifetime was the owner of the improved rent, and that defendants only entitled as his oxe> 
cutor; that there are bonds outstanding ajjd plene adminlstravit prtrier, a sum insufficient to pay 
the demand in first count. Plea held bad on demurrer, (a) 


(a) Where a pica begins with an answer to the whole declaration, but in 
truth the matter pleaded is only an answer to part, the whole plea is bad, and 
the plaintiff may demur, Everard v, Paterson, 6 Taunt. 647. 2 Marsh, 304, S. C. 
But Ni. Pri. 54. 1 Saund. 4tli cd. by Serjt. Williams, n. 3. But if a plea begin 
only as an answer to part, and is in truth but an answer to part, it is a dis¬ 
continuance, and the plaintiff must not demur, but take his judgment fur the 
part unanswered, as by nil dicit ; for if he demurs, or pleads over, the whole 
action is discontinued. Tippet v. May, 1 lios. fy Pul. 411. Herlakenden’s case, 
4 Rep. 62. a. Weeks v. Peach, 1 Salk. 179. Market v. Johnson, 1 Salk. 180. 
1 Saund. 28. n. 5, 
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non assumpsit; and second, for a further plea, ** that 
before the building and finishing the party-wall in the 
declaration mentioned, one Robert * Newman the 

owner and person entitled to the iunproved rent of the 
adjoining building in the said declaration mentioned, 
and being such owner, and being so entitled afterwards, 
to wit, and before the building and finishing of the said 
party-wall, died, having first made liis last will and 
testament, whereby he appointed tile said defendant 
executor thereof, the execution of which the said de¬ 
fendant took upon himself, and as such executor, and 
in no other right whatsoever, became the owner, and 
personally entitled to the improved rent of the said ad¬ 
joining building; and the said defendant further saith, 
that said Robert Newman in his •lifetime, to wit, &e. 
by his certain writings obligatory sealed with his seal, 
entered into certain bonds for the payment of certain 
sums of money, and that he the said defendant hath 
fully administered the goods and chattels of the said 
Robert Newman in discharge tlfercof, and that he hath 
no funds in his possession more than the sum of ten 
pounds,” Jkc. To this plea thus set foith in substance 
there was a demurrer, and joinder in demurrer. 
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Wrtcox . 
against 
Newman. 


I • 

Platt, in support of the demurrer, objected that this 
plea was bad, because it was a general plea to the whole 
declaration, and there was no plea to the counts for 
money paid for the use of the 'defendant. The plea 
of plene administravit might be good as to the first 
count, but the other counts remained unanswered and 
non constat ; but the defendant had more effects titan to 
the amount alleged in his plea to answer the demand. 
Therefore upon every principle of pleading the defend¬ 
ant’s plea was insufficient. 


Heath, in support of the replication, admitted that 
the plea was defective, but the real question between 
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'vyij.c.ox 

((gainst 

N*w;p*N. 


thp parties was whether the defendant, as exeputor, had 
fully, administered the effects of his testator, he trusted 
that the Court would permit him to amend his plea on 
the production of an affidavit verifying the fact that he 
had fully administered the testator’s effects in discharge 
of certain bonds executed in his lifetime, and that the 
defendant had not assets in his hands exceeding 10/. in 
amount. 


Abbott C. J. You don’t plead that you have no 
assets to pay this demand, but your plea is, that you 
have not assets to pay the demand as set forth in 
the first count of the declaration. Tor any thing that 
appears in the plea, the defendant may have received 
profits from the premises over and above what is suf¬ 
ficient to discharge the bonds. But the principal ob¬ 
jection is, that the plea does not go to the money 
counts. However, you may have liberty to amend on 
an affidavit verifying the fact, that you have fully ad¬ 
ministered the testator’s effects. 

Judgment for the plaintiff’, with liberty to amend. 


Friday , Lorimer against Lule. 

Feb. 5th. 


On setting afcidc i MOORE shewed cause against a rule obtained 

a judgment and . , , , ... 

execution forir- on a torjiier day tor betting aside a judgment in 

Court 'will* rc * an iw^iou .of debt on simple contract and execution 

strain the de¬ 
fendant from bringing an action of trespass, unless a strong case of damages he shewn, (o) 


(a) So in an action of IFifson v. Kingston, Mich. Term A. D. 1131 Li, where 
the defendant moved to he discharged out of custody on a capias ad satisfuc’en - 
dum, on tiie ground that such writ recited a prior fieri facias, and levy under 
it of goods of a value less than the debt, but omitted to state the sheriff’s re¬ 
turn of such writ, and therefore the capias ad salt faciendum for the supposed 
residue was illegal, according to 2 Marsh , 78. though the Court upon hearing 
Cunrofid for the plaintiff and Chitty for the defendint mfde the rule absolute; 
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levied thereon with costs. He admitted that the de¬ 
fendant had duly appeared before judgment signed, and 
consequently such judgment was insular; but he sub¬ 
mitted that as the affidavit of the plaintiff’s attorney 
stated that the defendant had appned for the indul¬ 
gence, and that the judgment had been signed by mis¬ 
take, the rule ought to be absolute without costs, and 
that the plaintiff ought to be precluded from bringing 
any action of trespass for the levy under the irregular 
execution. 

Chitty in support of the rule urged, that as the de¬ 
fendant’s affidavit swore to a defence on the merits, 
and that as the plaintiff’s attorney was apprized that 
there was an irregularity in the proceedings before the 
execution was levied, he the plaintiff ought not only 
to pay the costs, but also that the defendant should be 
at liberty to prosecute an action for the injury he had 
sustained. But 

The Court said, “ When a defendant applies to 
us to set aside proceedings for irregularity, we have a 
discretionary povver of imposing upon him just and 
equitable terms as a condition or qualification of our 
interference; and* w*e shall not suffer a party so apply¬ 
ing to prosecute an action of trespass, merely on ac- 


yct they imposed upon tiie defendant the terms of not bringing an action 
of trespass. But in Simmons v. Johnson, Easter Term 1818, upon a mo¬ 
tion to set aside a fieri facias for irregularity, on the ground that a writ of 
error had been allowed before the issuing of the fieri facias, the Court after 
hearing Denman for the plaintiff and Chilly for the defendant, made the rule 
absolute, for setting aside the execution; leaving the defendant at liberty to 
proceed against the sheriff for damage occasioned by misconduct in the levy, 
though they restrained him from proceeding against the plaintiff. But unless 
the Court impose terms upon the defendant at the time the rule is made ab¬ 
solute, he will be at liberty to bring an action for the irregularity, and Conse¬ 
quently it is necessary at the time of shewing cause to pray the Court to im¬ 
pose such terms. 
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1819* count of such a slip in practical accuracy. When a 
_ case of malicious issuing or undue execution of pro- 

Lokimer t ° 

against cess is„ laid before us, we will impose no such restraint, 
but'this is not a case of that description. However, 
as the proceedings are irregular, 

Rule absolute with Costs.” 


Friday, 
Feb. 5th. 


Tilley against Henly. 


Affidavits sworn 
before the time 
of shewing 
cause, although 
after the time 
mentioned in 
the rule nisi, 
may be read, 
unless by the 
terms of the 
rule it be re¬ 
quired that they 
shall be filed by 
a particular day. 
Where a rule to 
set aside pro¬ 
ceedings is 
moved with 
costs, and the 
affidavits are an¬ 
swered, it must 
be discharged 
with costs, (a) 


(JHITTY on a former day moved for a rule to shew 
cause (expiring on Monday the 1st February) why 
the proceedings and the latitat in this case should not 
be set aside with costs on an affidavit by the defendant 
and another person, stating that the defendant was 
christened by a different Christian name from that 
named in the writ, and had always been called and 
known by that name and no other; and the defendant 
swore that she had never, directly or indirectly, repre¬ 
sented herself, or permitted others to represent her, to 
be of the name described in the writ. 


Curztood now shewed cause upon an affidavit of two 
persons sworn on the 3d of February, two days after 
the lule for shewing cause had expired, stating in po¬ 
sitive terms that the defendant had gone by the Chris¬ 
tian name stated in the writ. 


Chitty in support of. the rule submitted, that af¬ 
fidavits sworn after the day appointed by the rule nisi 
for shewing cause, could not be read; and that in all 


(a) Sec Hoar v. Hill, ante 27. as to the time of filing affidavits. But. the 
party moving for a rule cannot, without withdrawing his motion and moving 
it again, make use of affidavits filed after he obtained his rule nisi, Ditchett 
v. Tollett, S Price Hep. 257. 
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events if they could, as they were contradictory affida¬ 
vits, the court would not subject the defendant to the 
costs of the application; but 

Per Curiam. Affidavits sworn before the time of 
shewing cause, although after the time* mentioned in 
the rule nisi, may be read, unless by the terms of the 
rule it be required that the affidavits shall be filed by a 
particular day; and as the rule nisi was moved with 
costs, and the plaintiff has positively contradicted the 
defendant’s affidavits, the rule must be 

Discharged with Costs. 


Deacon against Morris. 

rpHlS was an action on the case against the Sheriff of 
Hertfordshire , on the statute 29 Kliz. c. 4. at the 
suit of the party aggrieved, to recover treble damages 
sustained by the extortion of the defendant’s bailiff, 
under a writ of fieri facias against the plaintiff’s goods. 
On the trial, the jury found a verdict for the plaintiff, 
damages 20/. And on a former day, Marnjatt ob¬ 
tained a rule to shew cause why the plaintiff should 
not have awarded to him treble damages and treble 
costs. 

Chitlif now shewed cause against the rule. He 
admitted, that though the statute 29 Kliz. c. 4. was 


(a) In legal contemplation, costs form part of the damages, Phillips v. Bacon, 
9 Hast. 298. Double or treble costs are not to be understood to mean 
according to the literal import of the terms twice or three limes the amount 
of single costs. Where a statute gives double costs they are calculated thus: 
first, the common costs, and then half the common costs. If treble costs, first 
the cominou costs; 2ndly, half of these, and then half the latter, T'uld, 
6th cd. 1023. 
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TlLLEY 

against 

IIenly. 


Friday, 

Feb. 5th. 

Treble costs are 
recoverable by 
the plaintiff, 
who recovers 
treble damages 
in an action 
on 29 Kliz. c. 4. 
against the she¬ 
riff for taking 
more than the 
fee allowed by 
that statute on 
levying under 
an execution 
against the 
plaintiff's 
goods, (a) 
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1819. 

Deacon 

against 

Morris. 


silent as to costs, yet it was decided in Tyle versus 
Glede(a) } that costs were recoverable. He also ad¬ 
mitted, that it had been laid down in several cases, 
that although a statute giving treble damages is silent 
as to the costs, yet the plaintiff shall recover treble 
costs (6) ; but he contended, that this doctrine was not 
tenable, not being founded on principle ; because, 
though a statute may give treble damages for the injury 
already sustained, there was no reason why the plain¬ 
tiff, in seeking to recover such damages, should have 
more than the ordinary costs of the suit; and it was un¬ 
reasonable, that besides the treble damages the plaintiff 
should also recover treble costs, exceeding the actual 
expense he had incurred in the action. He also con¬ 
tended, that the treble damages ought not to be treble 
the sum assessed by the jury, but settled in the same 
manner as treble costs in other eases, viz. the sum 
assessed by the jury—half that sum, and then half the 
latter sum. He submitted, therefore, with respect to 
the costs, that wher8 the act of parliament was silent 
upon that subject, the plaintiff could only recover the 
costs which would be allowed by the Master on a com¬ 
mon law judgment. The rule for giving treble costs in 
such cases as this, was not founded upon any express 
principle recognized by statute law, but merely upon 
the dicta of Judges on certain penal statutes. The dif¬ 
ficulty in this case Was, that though the legislature had 
thought fit to provide that the party should pay three 
times the damages found by the jury, yet there was no 
reason why he should pay three times the costs after the 
legislature had prescribed a certain mode of punishment. 
The statute of Gloucester certainly did not operate to add 


(a) 7 T. R. 267. 

(b) Ctntyp. 368. Dyer, 159. b. Cro. F.Uz. 582. Hulloek on Costs, 2d ed. 17. 
Gilbert on distress, bjr Hunt, 64. 
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costs to such damages as were given by subsequent 
statutes. 

Maryatl in support of the rule was stopped by the 
Court. 

Abbott C. J. The rule in these cases 1 have al¬ 
ways understood to be this, that wherever a statute sub¬ 
sequent to the statute of Gloucester increases damages 
to the double or treble value, where damages were before 
given, the plaintiff shall recover costs, and those 
costs shall also be doubled or trebled, as the statute 
may be. That is laid down by Aston J. in Wilkinson 
v. Allot (a). It is said that the only authority for this 
rule is the dicta of Judges; but if tht’se dicta have been 
since judicially acted upon, we are bound by the autho¬ 
rity of those decisions. It is said that ‘the statute of 
Gloucester does not operate to add costs to those da¬ 
mages which are given by subsequent statutes. The 
answer to that is, that it has beer?decided that it shall; 
and therefore we are bound by the decisions which have 
taken place upon this subject. 

Bayi.ey J. By the common law, the whole of the 
judgment given is daiftagcs, and therefore must not the 
common law of judgment be trebled under the statute 
upon which this action is founded? Suppose there had 
been no Act of Parliament which directed that the plain¬ 
tiff should recover treble damages, it cannot be doubted 
that if only single damages were recovered, the amount 
of the costs would only he referable to such damages. 
It is true that it may be said that the plaintiff in recover¬ 
ing treble damages, would not incur the expense of 
three suits; but it is to be recollected that the jury in 
finding treble damages only,find those damages which 


m 

1819. 


against 

Monpus. 
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Deacon 

against 

Morris. 


the party has sustained, and the treble costs follow as a 
legal consequence of that finding ; and it has been held, 
notwithstanding the statute of Gloucester , that the party 
shall recover such costs. It appears to me, therefore, 
that the rule fix this ease, on the authority of judicial 
decisions, mdst be made absolute. 


Holroyd J. The argument in this case, that the 
party is only entitled to the single costs, is contrary to 
decided cases. The language of the Court in the case 
in Cowper in entering the judgment, shows that the 
costs are part of the damages, and so they have been 
considered in all the cases decided upon this subject. 
The rule is, that a party shall recover such sum for his 
damages as he shall sustain by reason of the grievances 
complained of; and it is upon that principle that the 
costs are estimated in the damages. 

The damages which the jury give on the trial or in¬ 
quisition, are those which the party sustains previous to 
the commencement' of the suit, and the costs which 
follow the judgment are to be estimated as part of the 
damages which the plaintiff has sustained. It has been 
decided over and over again, and is now quite settled, 
that in actions upon this statute the parties are entitled 
to recover treble costs upon the treble damages, the 
costs and charges being considered as the consequence 
of the damages sustained. 

, o 

Best J. concurred. 

Rule absolute. 


Chitty then submitted that the costs should be taxed 
by the Master in the manner above suggested. 

Abbott C. J. We give no directions as to the 
taxation of costs. That question must be left to the 
Master j and if the defendant is aggrieved by his assess- 
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ment, he may apply to the Court. The declaration* 
here is in case. 

Bayley J. The statute does not say a word about 
the damages to be assessed, (a) * 

• 

(a) It appears from Brooks's Ab. Tib. damages, pi. 70 ; Sayer's Law of 
Damages, page 244; that treble damages arc not calculated or assessed by the 
Court in the same manner as treble costs, for in that case the jury having 
upon the statute against forcible entries given 201. damages, the Court awarded 
that he should have 401. more ; and the case of Thorogood versus Scroggs, Cre. 
Elis. 582. is to the same effect. 


Doe on the demise of Bromley against Roe. 

J^OBINSON moved for judgment against the casual 
ejector, on an affidavit of the service of the decla¬ 
ration in ejectment on one of four tenants in pos¬ 
session, by delivering the same to that tenant, and 
explaining to him the contents iftiereof; and lie sub¬ 
mitted that this was sufficient service for the purpose 
of obtaining judgment on the authority of Doe 
v. Roe,{b) where it was held that service of a declaration 
in ejectment on one of two tenants in possession is 
good service on both. * 


Holroyd J. I think this service is not sufficient, 
because the affidavit does not shew that all the four 
tenants were actually in possession. It does not ap¬ 
pear that they are joint tenants, for, in that case, service 
of the declaration on one would be good service on all. 
The affidavit must shew that they were all in possession, 
for non constat that all the tenants were in possession. 

Rule refused. 


1819. 

Deacon 

against 

MOHBX9. 


Friday, 

Feb. 5lh. 

Service of a de¬ 
claration in 
ejectment on 
one of four 
tenants is bad, 
unless the affida¬ 
vit shews that 
they are all in 
possession. 


(6) 1 Ros . 5? Pul . 369 . 
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Saturday, 

Feb. 6th. 

Judgment of non 
pros set aside on 
an affidavit that 
the debt and 
costs had been 
paid previous to 
signing, -al¬ 
though the de¬ 
fendant swears 
that the money 
was not paid 
with his privity. 
In shewing 
cause against a 
rule, the party 
must be pre¬ 
pared with affi¬ 
davits in support 
of his whole 
case, and cannot 
alter shewing 
cause come on 
another day in 
the same Term 
with better 
affidavit's. 


Kibblewhite against Jeffreys. 


J^XJSSELL on a former day obtained a rule calling 
on the defendant to shew cause why the judgment 
of non pros signed in this case should hot be set aside 
for irregularity, the irregularity being that the debt and 
costs were paid before the judgment was signed. 


Merewetlier now shewed cause upon au affidavit, 
that neither the defendant’s agent nor himself knew any 
thing of the debt and costs having been paid, and that 
if tli£y were paid, it was without the privity, knowledge, 
or consent of the latter. This affidavit, he submitted, 
was a sufficient answer to this application, for even 
supposing the debt and costs were paid without the de¬ 
fendant’s knowledge, he might still be called upon here¬ 
after to pay the money. 

j Russell in support of the rule said, that this appli¬ 
cation was made upon an affidavit which stated that 
the action had been compromised, and that the whole 
debt and costs had been paid on the 1st of February , 
either by the defendant or by some person on his be¬ 
half, notwithstanding .which judgment had been signed 
by the defendant. He suggested, that in the affidavit 
on the other side it was not denied that some person or 
other had paid the debt and costs. 

Best J. (a) said, that certainly the affidavit against 
the rule was drawn in very puzzling terms, and was 
calculated to deceive the Court. The rule must there¬ 
fore be absolute. 


(a) Tht »nl f v Judge in Court, 
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Merewether said, he expected another affidavit in' 
the course of the morning which would be more satis¬ 
factory, and therefore he hoped he should be at liberty 
to mention the case again. 


1819. 

Kibblewhite 

against 

Jeffreys. 


Best J. You ought to be prepared Ao answer the 
rule in the first instance; but if the other side do not 
offer any opposition, you may mention the case again. 

The rule was made absolute conditionally. 


Merewether applied to open the rule again on Thurs¬ 
day the 11th of February , on a better affidavit; but 

Abbott C. J. said it was now too late, the case 
had already been heard, and it could r\ot be heard again. 

Rule absolute. 


Gould against B^rry. 


Saturday , 
Feb . 6th. 


^jNDREWS moved for a rule, calling upon the 
defendant to shew cause why the justification of 
bail in this case should not be set aside, on an affidavit 
stating that one of'the bail had falsely sworn to the 
solvency of his circumstances; it appearing on inquiry, 
after he had justified, that he had been lately discharged 
under the Insolvent Debtors’ Act, # although he had 
sworn that he was never in custody in his life. With 


The justification 
of bail may be 
ftt aside under 
circumstances of 
gross imposition, 
and fraud on the 
part of the 
bail, (a) 


(a) If bail have sworn to a false account of their property, without the 
privity of the defendant or his attorney, it is said that the plaintiff has no 
other remedy than by indictment for perjury. A'Bechet v. ——, 5 Taunt. 
776. C. P. Per Curiam, If the plaintilf can by any means connect the de¬ 
fendant or the defendant’s attorney with the false swearing of the bail, the 
Court will punish them; and the Court has the means to do so, for the one 
is the suitor, the other the officer of the Court. But if the bail ha\ c falsely 
sworn without the privity of the others, the plaintiff has no other remedy 
than by indictment for perjury. 
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respect to the other bail, the affidavit stated that he was 
not a housekeeper, and that, at the time he catne up to 
justify, he had improperly personated the inhabitant of 
the house to which reference was given in the notice of 
justification. Un^ler these circumstances, he trusted.the 
Court would sfct aside the justification. 

Best J. (a) said, he never knew an instance of an 
application of this kind being granted by the Court. 
He remembered making similar motions himself when 
at the Bar, but he had never known them acceded to. 
Undoubtedly he had a very strong feeling with respect 
to irregularities in the practice of bail, but it appeared 
to him that the present application was like moving for 
a new trial; and as no instance could be cited of the 

7 ft 

like kind, he was unwilling to establish a precedent. 

Chitly, amicus curia, said, that a few Terms ago lie 
had obtained a rule nisi to discharge the recognizances 
of bail on a strong affidavit of three persons as to some 
improper practices on the part of the bail, and shewing 
that the defendant’s attorney was privy to such miscon¬ 
duct; and in that case the rule had been made absolute, 
and the defendant’s attorney personally subjected to the 
costs. • • 

The Master said, that one of the bail mentioned 
in the present ease had been since rejected in another 
cause, in which lie had come up to justify. ( b ) 

Best J. upon this representation granted a rule 
nisi, which on a subsequent day was made absolute', as 
of course. 

Rule absolute. 

(a) The only Judge Jn Court. 

( b ) It is a good ground for setting aside the allowance of bail, that they 
are afterwards rejected in other causes. E. T. 1813, May 14 and June 13. 
MSS. cases. . 
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Gould against Berry. 

) 

DREWS in the latter part of the day shewed 
cause agaiqst a rule obtained yesterday by Hutch¬ 
inson, calling upon the plaintiff to shew cause why the 
money deposited in the hands of the sheriff by the de¬ 
fendant on his arrest in lieu of bail, and since brought 
into Court by the sheriff in pursuance of the stat. 
43 Geo. 3. c. 46. sec. 2. should not be paid out to the 
defendant; the latter having put in and perfected bail. 

Andrews now urged that this rule had been impro¬ 
perly obtained, because obtained pending the above- 
mentioned rule for setting aside the justification of the 
bail. That rule having been now made absolute, and 
no cause shewn by Hutchinson , the Court could not 
make the present rule absolute/because it had been 
obtained solely on the ground that the bail had been 
put in and perfected; but that ground had now com¬ 
pletely failed. The present rule ought not to have 
been moved for, unless the rule for setting aside the 
bail had been discharged. . Under these circumstances, 
the rule for the defendant’s taking the money out of 
Court must be discharged with costs. 


Friday, 
FA. lfth. 


Defendant har¬ 
ing applied to 
take money out 
of Court under 
43 G. S^c. 46. 
on the ground of 
his having put 
in and perfected 
bail, ana a rule 
having been af¬ 
terwards ob¬ 
tained by plain* 
tiff for setting 
aside allowance 
of bail, and the 
defendant was 
then rendered, 
the Court di¬ 
rected the mo¬ 
ney to be paid 
out to defendant, 
after deducting 
the costs of the 
two rules. A 
defendant who 
has rendered is 
entitled to take 
the money out 
of Court 


Abbott C. J. As I understand the case, it is this, 
the defendant first obtained a rule to have the money 
paid out of Court, upon a suggestion that the bail had 
been put in and perfected. The plaintiff then moved 
to discharge the allowance of bail on the ground of mis¬ 
conduct on the part of the defendant, and hi that mo¬ 
tion he has succeeded. If that be so, the defendant’s 
rule for paying the money out of Court falls to the 
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ground, because, in fact, as it turns out, the bail have 
not been put in and perfected; but then it is said, that 
as the defendant has surrendered, it is sufficient to en- 

I 

title him«to have the mbney paid out of Court. I appre¬ 
hend that is not Within the terms of the 43 Geo. 3. c. 46. 

Hutchinson in support of the rule relied upon If&r- 
ford v. Harris , (a) where it was held, that if a defend¬ 
ant who pays the debt and 10/. costs to the sheriff in 
lieu of bail under 43 Geo. 3. c. 46. puts in bail above, 
who, being excepted to, render him instead of justify¬ 
ing, the plaintiff is not entitled td receive out of Court 
under §> 2. the money so deposited, but the defendant 
may in such case receive back his deposit. 

Abbott C. J. It seems to me that ihe best mode 
of disposing of this rule is to direct that the costs of the 
first rule for paying the money out of Court, and the 
costs of the rule for setting aside the rule for the allow¬ 
ance of bail, should he paid out of the money in Court, 
and that the residue should be paid to the defendant. 

The rest of the Court concurred. 

Rule absolute, subject to these conditions. 

• • 

(0) 4 Tmtnt. 669. The tame point ha» Been determined' in K. B. Chad* 
mcka v. Bafitya, SM.SfS, 283. 
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Others. 


half of tha 
owner of the 
fishery; and 
should state that 
the offence was 


A T the last Easter Quarter Sefeions hotifen at the a conviction on 
Castle of Winchester in and for the county of c*!i 4 ^for 4 tSdug 
Southampton, the defendants were convicted on the 
5 Geo. 3. c. 14. for unlawfully taking and destroying ow ner ^must ex¬ 
several fish with a net, iii a eertain part of the river well intheinfor- 
Avon runtaing in a certain inclosure and grounds with- e^ki'enc^ that* 
in the manor of Avon Tyrrell, being the property of 

the Honourable Ann l’ane widow, lady of the said at the instance 
_ , . . „ , . and on the be- 

manor; and the conviction was afterwards removed 
into this Court by writ of certiorari. 3 

Chifty argued against the conviction. There were 
several objections to this conviction. First, it did not committed with- 
appear that the Honourable Ann Fane, the alleged “f such owner" 
owner of the fishery in question, authorized or directed ffJjESSto 
the prosecution before the magistrates: nor did it state that the 

r . . . _ ._ . - defendant took 

appear to have been proved on the hearing or the infor- several fish, 
mation, that the owner of the fishery had not actually jJSIfSffi? 
consented to the defendant’s fishing in the manner in A^whether 
which he was charged. Secondly, the number or quaff- separate con- 
tity offish taken, killed, or destroyed by the defendant we^defend- 

ants, where only 

one joint offence has been committed ? And whether it is sufficient to.stale in the conviction 
that a witness who was sworn on \lfehalf of defendant could jay nothing touching the matter 
in question, for and on behalf of the sSid defendant? And whether the owner himself most not be 
the informer? (a) 


(a) The 5th Geo. 3. c. 14. s. 3. enacts, that in case any person shall take 
kill or destroy, or attempt to take kill or destroy any fish »any river or 
stream, pond, pool, or ether water, (not being in any park or paddock, or is 
any garden, orchard, or yard adjoining or belonging to any dwelling house, 
but shall be in any other inclosed ground which shall be private property) 
every such par s on , being lawfully convicted thereof by the oath of (ton or 
more credible witnesses, shall forfeit and pay for every such offence Ike sum 
of St. to the owner or owners of the Juhery of such rh er, stream, or water, or of 
such pond, pool, moat, or other water. Anti ti :i cuableb a toagfitratfc to con¬ 
vict, or the owner may proceed by action. 

L 2 



148 


CASES in HILARY TERM 


1819. 

Thx King 
against 
Daman* 


was not stated. Thirdly , it appeared by the affidavits 
upon which the certiorari for removing the conviction 
was*obtained, "that there was one joint information 
against this defendant and four others fishing together 
with a net; and the magistrates had returned five 
several convictions for five several penalties, when only 
one joint offence appeared to have been committed. 
The fourth objection was, that the evidence given be¬ 
fore the magistrates on behalf of the defendant was 
not set forth. As to th e first objection, it was observed, 
that though the magistrate recited in the conviction, 
that Sir Henry Fane , of Avon , in the county of South¬ 
ampton , at the instance and on the behalf of the Ho¬ 
nourable Ann Fane , widow, lady of the manor of Avon 
Tyrrell, came in-his proper person before the justice, 
and gave the information afterwards set forth in the 
conviction ; yet it did not appear to have been sworn 
or proved on the hearing of the information that .the 
Honourable Ann Fane had authorized or directed the 
prosecution for the? supposed offence. By the first 
and third sections of the 5 Geo . 3. c. 14. on which this 
conviction was founded, it appears that the legislature 
only intended to give the penalty to the party ag¬ 
grieved, and that it affords him the option of proceed¬ 
ing eitljpr by information or by action; consequently 
no common informer can be the prosecutor, but the 
proceeding must be instituted and prosecuted in the 
name of the owner of the fishery, for otherwise any per¬ 
son, without the concurrence of the owner, might prose¬ 
cute, and the owner might lose the option of proceeding 
by action, and he might either be deprived of the pe¬ 
nalty, or the defendant' might be liable to pay it over 
again, on account of the first proceeding not having 
been authorized by the owner of the fishery. It is a 
general principle, that when a compensation' is given 
only to a party aggrieved, no third person can proceed 
f ir the same. It was therefore established in the case 
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of The Ming v, Corden , (a) that the information and pro¬ 
ceedings must be at the instance of the owner of the 
fishery. . The same point was decided in the *cqse 
of The King v. Mallinson (6). It must also appear, that 
thejiearing of the information it was proved in the 
presence of the defendant that the owner t>f the fishery 
did not consent td the act complained of; and it should 
also appear, when the.information is notin the name of 
such owner, that it was proved that the prosecution was 
instituted with the authority of the owner. The state¬ 
ment of that fact in the information (which is a mere 
ex parte proceeding) is not, it was submitted, sufficient 
to sustain the conviction. It must be positively proved 
before the magistrate before he can convict the offender. 
That was stated in the conviction se^ forth in the case 
of The King v. Edwards , (c) although in that case the 
conviction was quashed upon another point. In the 
case of The King v. Rogers , (d) which was an indictment 
ou 42 Geo. 3. c. 107. for coursing a deer in an inclosed 
ground, it was h€ld necessary on the part of the prose¬ 
cution to call the owner of the deer as a witness to 
prove that he did not give his consent to the prisoner 
to course them. This was a decisive authority, forra on 
constat but in this case the lady of the manor gave the 
defendant leave to fish in the river in question. He 
also referred to The King v. Green , (e) which was a con¬ 
viction on this very statute, and there it was held neces¬ 
sary to give evidence that the ownejr of the fishery did 
not give his consent to the act complained of. He said 
that there were three other objections to the convic¬ 
tion ; (f) but the Court called on 


(•) 4 Burr. 2279. (b ) 2 Burr. 679. 

(e) 1 East. (78. (d) 2 Camp. 654. (e ) HU. 24 Geo. 3. B- ’R- 

(/) td Objection. The information and evidence should have stated how 
many fish wars taken, King v. Marshall, 2 Keb. 594. ‘ An indictment for 
fishing in a fishery and taking away divert fish was bad at common law, and 
it is material that the information should apprise the defendant of the nature 
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Ca*berd to answer this first objection; who extended' 
that the objection taken on the present occasion is not 

< t 


of the charge against ( him, in order that he may prepare for his defence. It 
is dear thact an indictment against a party for stealing divers fish, no| specify¬ 
ing the number, wtould be insufficient, PaUy on Cenviotwm, 63. Indictment 
for engrossing a great quantity of straw and hay, without mentioning what 
quantity, quashed for uncertainty. Anon. Cro. Car. 380. Conviction on 
49 Efts. c. f. a. 1. for cutting down divers lime-trees, quashed; and per 
me. 3. in trespass, the nature and number of things ought to be men¬ 
tioned, and much more in a conviction where all imaginable certainty isrequisite, 
Rex v. Burnaby, 3 Lord Raym. 900. And in Rex v.Gibbs, 1 Stra. 497, an indict¬ 
ment tor selling in unlawful measures divers quantities of beer was held bad. 
3d Objection, It appears by the affidavits that one joint information was 
exhibited against five different defendants, for a joint offence in jointly using 
one net in the fishery. This was but one offence, and therefore al¬ 
though under die terms of the act the defendants might be respectively 
liable for such offence in the sum of 51. each, yet the magistrate had no 
right to make several separate convictions, the King v. Drake, 2 Shower, 489. 
Deer stealing act, 3 W. Sc M. c. 10, declared, that if any person or persons 
should unlawfully course or hunt, See. any deer, without consent of the owner, 
and should be convicted thereof, every person so offending by unlawful hunt¬ 
ing, &c. should forfeit for every such offence 201; upon this statute it was 
resolved, that every person concerned in a joint act of coursing forfeits 201.; 
and one single conviction af ( several persons with an award of distinct penal¬ 
ties against each was held to be right. Paley on Convictuns, 160, the offence 
is joint, though the penalties are several. The statute 5 Geo. 3. describes 
the joint acts of several persons as oae offence, and therefore the magistrates 
had no right to subject the parties to the expense and inconvenience incident 
to separate convictions. 4th Objection. The conviction professes to set out the 
evidence given on behalf of the defendant, but nevertheless does not state 
either in words or in effect what that evidfcncfe was. The King v. Clarke, 
8 T. R. 220. The magistrate ought to set forth in the conviction the whole 
of the evidence given both for and against the defendant. In the present 
case h was stated, that Stephen Parsley was sworn, but the magistrates have 
not thought'proper to state whit evidence he gave. The King v. Lovet, 
7 T. R. 152 Conviction on 5 Ann, c. 14, setting forth in the deposition 
" that the defendant did keep and use a certain dog called a setting dog, and 
also a certain engine called a gun, to kill and destroy the game.” The Court, 
after hearing affidavits on both sides, came to an opinion that the magistrate 
had not acted corruptly, but might have been nested by the precedent in a 
former case of the King v. Thompson, 2 T. R. 24; and therefore would not 
grant a criminal Information, but at the same time expressed in stropg terms 
that it is the duty of magistrates in all cases to state the whole of the evidence 
and not merely the result. Paley on Convictions, 126, Boscowen, 103. “ Cases on 
5 Aim. c. 14, form an exception in favour of a particular class of convictions, 
and afford the strongest confirmation of the general role. And'Hg the Court 
has been careful, in these cases, to ground their judgment upon precedent 
alone, magistrates ought not to k J»e milled by these fo n tanws to adopt the 
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bow available, because it is not grounded upon any in¬ 
formality in the information, but is founded altogether 
upon the evidence offered to support*the conviction* 
inasmuch as it does not appear to have been’proved at 
.the hearing of the information, that *the Honourable 
Lady Fane did not consent to or authorize the prose¬ 
cution against the defendant. Now that objection does 
not apply to any supposed defect in the information 
before the magistrate. If the information fully and 
correctly sets out the charge, that is quite enough to 
satisfy the requisites of the statute, which does not re¬ 
quire what is here contended for. There is nothing 
said in the clause on which ifhis conviction is founded, 
with respect to the owner of the fishery being the com¬ 
plainant, or as to the fact being, stated to be done 
without his or her consent. The objection taken is, 
that it does not appear upon the information exhi¬ 
bited before the magistrate, that this was a proceeding 
by the owner of the fishery; but that is not necessary, 
for the reason just stated, and therefore whatever argu¬ 
ment may arise upon that subject, that is not a ground 
which arises out of the express words of the statute, but 
is dn argument founded upon implication only. The 
argument drawn from The King v. MalHnson , (a) and 
The King v. RogerS, (b) is wholly inapplicable to this 
case, because those cases apply rather to some imper¬ 
fection in -the evidence than to the form of the infor¬ 
mation. In the case of The King,v. MallinSon, which 
was a conviction upon the statute 22 & 23 Car. 2. 
h was a necessary ingredient in the case, to prove that 
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fame general mode of stating the result of evidence, instead of the evidence 
itself, iu convictions for any other offence than that to which those cases are 
confined." It is merely stated in the present case, that Panley did not-give 
any evidence, for and on the behalf of the said^Mases Hfotsm; but, from the 
manner iil which this is stated, it must be inferred that he gave some evi¬ 
dence, and that evidence, though inconclusive, ought to have been set forth. 
{a) t Burr. 679. (h) % Camp. 094. 
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the act was done without the consent of the owner, 
whereas in the third section of this statute no such 
words are to be* found. The like observation applies 
to 'i’he King v. Rogers, where the words “ without the 
owner’s consent 9 being necessarily averred in the in¬ 
dictment, the fact must consequently be proved, and' 
therefore these cases are quite inapplicable to the pre¬ 
sent. The only objection taken to the form of the in¬ 
formation is, that it is not stated on oath that this was 
a proceeding at the instance of the owner of the fishery; 
but that objection is answered by again referring to the 
third section of the act, in which there is nothing 
stated to shew that the proceeding must be by the 
owner of the fishery. What is objected to is matter 
arising from inference, and is not a necessary ingre¬ 
dient in the case. In the case of The King v. Cor- 
den (a) there was a radical defect, because it was a mere 
naked information at the suit of a common informer, 
without shewing that it was at the instance of the 
owner of the fishery,,,and therefore that is not a case 
in point. The same observation applies as to The 
King v. Edwards. ( b ) On the whole therefore, as the 
information was set out according to the terms of the 
act of parliament, and as the objection was merely 
matter of inference, and not of substance, the convic¬ 
tion was good in the terms set forth. 


Chitty ,'in reply, was stopped by the Court. 

Bay ley. J. (c) Upon a conviction, nothing can be 
supplied by argument or by intendment. You are to 
look to the conviction alone for the purpose of seeing 
whether the case is brought within the terms of the act 
of parliament. This act of parliament for a particular 


(a) 4 Burr. 2279. ' (ft) 1 Etut. 278. 

(«> Abbott C. 3. mu absent at the strings at Guildhall. 

o 
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offence directs that the party shall forfeit and pay 5ll 
to the owner of the fishery. The forfeiture is given to 
the owner of the fishery, and to him* only, aud, it is 
given to the owner of the fishery if the party is con¬ 
victed. The penalty is either to be recovered by infor¬ 
mation before a magistrate, or by action «at law. If by 
action, it necessarily follows that that action must be 
brought in the name of the person to whom the penalty 
is given ; and in the case of information also, it appears 
to me, that by necessary intendment, the act of parlia¬ 
ment requires either that it must be brought in the name, 
or it must appear satisfactorily upon the face of the 
proceedings, that it is by a third person at the instance 
of the owner of the fishery. And I think that the mere 
language or recital of the justice, by which he says 
“ that it is at the instance of the owner of the fishery,” 
is not sufficient to make out that proposition—but that 
proposition must either be imbodied in the information 
or afterwards established by proof, or that it must be 
made out in some other way, apd not merely by the 
assertion of the justice in that respect. The conviction 
in this case begins by saying, “ Be it remembered, that 
on afmrticulav day Sir Henri/ Fane , at the instance and 
on the behalf of Mrs. Fane, came before the justice, 
and gave him to understand and be informed,” &c. 
Now what warrant he had for saying that it was at the 
instance and on the behalf of Mrs. Fane, does not 
appear upon the face of the conviction. His sources 
of information therefore, in that respect, are concealed. 
Whether it was communicated to him by Sir Henry 
Fane or Mrs. Fane, or in what other way he could come 
to make that assertion, we don't know; but there is 
nothing in the case proceeding from any of the parties 
which leads to that conclusion. Well, then it states 
the information, and prays that the forfeiture may go 
to Mrs. Fane , ns the owner of the fishery. Then it 
states, that on the day on which the hearing was to take 
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place. Si? Henry Fane appears on behalf of the said 
Ann Fane . It is not then repeated or said that it is at 
her instance—and there is a distinction between appear¬ 
ing on behalf of a person and appearing at the instance 
of a person; because, when it is alleged that it is at the 
instance , tfe^'means in consequence of a prior autho- 
thority; but when youvsay it is on the behalf \ that may 
he without any previous communication. Well, then 
the party appears to answer to the said eomplaint “ on 
the said information, and having lieard the same read, and 
Sir Harry Fqne being present before us, and having 
offered the evidence aforesaid, and praying that the de¬ 
fendant might be convicted thereof, the said Francis 
Daman is asked whether he has any thing to say against 
the conviction in form aforesaid.” He then hears the 
information read. Now the information is perfectly 
silent as to the person at whose instance these proceed¬ 
ings are instituted. It merely states, that on a parti¬ 
cular day he fished in the fishery. Why then he is 
called upon to answer the charge, without being apprized 
at whose instance the charge is made, and without hav¬ 
ing that person called to shew that he had any .^autho¬ 
rity in that respect. If that had been introduced' as 
part of the information, why then I think the piea of 
• Not Guilty would have thrown il o*n the prosecutor to 
sustain it, because it is an essential part of the body of 
the information. But it is not only not introduced into 
the information, but even'the evidence is entirely silent 
as to the question <at whose instance the prosecution is 
instituted. It appears to me, therefore, that from the 
nature of the case, when the penalty is given to the 
owner of thd*fishery, by suing the defendant, either by 
mformatioh or by action, the proceedings before the 
magistrate must necessarily be confined either to 
those interested or conducted in their names, or it must 
appear that the proceedings are at the instance of the 
party injured. It is necessary that it should appear one 
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way or the other. So far as we can judge from the con¬ 
viction, the language there used emanates from the 
magistrate, and is not that which arises from the pase 
itself. This material statement must either be*embodied 
in the information, or it must afterwards be established 
by proof. But inasmuch as that is not tj^case here, I 
think this conviction must be quashed. 

Holroyd J. I am of opinion that the objection 
taken is fatal to this conviction. It is a rule in convic¬ 
tions of this description, being summary proceedings 
before a magistrate on a particular act of parliament, 
that after conviction nothing can be intended so as to 
get rid of any defect in point of form. Every thing ne¬ 
cessary to support the conviction must appear on the 
face of the proceedings, and must be established by 
regular proof, or by the admission of the party of that 
which is not proved. It is stated in this conviction, by 
way of memorandum, that the person comes to give the 
information to the magistrate, and that he does so at 
the instance and on the behalf of the Honourable 
Anf^ane, and that he gives the justice to understand 
anlS^bb informed so and so; and then it appears, as 
stated in the information, that the defendant had for¬ 
feited for his said offence the sum of 51. and that the 
judgment of the magistrate is, that the defendant is re¬ 
quired to answer that complaint. A warrant then issues 
on the 31st of January, in order that the party may 
be found to answer the complaint on a subsequent day. 
On the 2d of February the defendant is brought for¬ 
ward, and then the information is stated to have been 
read over to him. It does not appear that there was 
any communication made to the defendant with respect 
to the charge alleged by Sir Henry Fane that he pro¬ 
secuted at the instance of the lady of the manor, and I 
think it ought to appear substantially that that was so, 
or at least that the defendant dispensed with the proof 
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of that fact, for by Jaw Sir Henry Fane could have no 
authority to prosecute except at the instance .of the 
owner, of the fishery, or unless .it appeared upon the 
proceedings that that circumstance was distinctly ad¬ 
mitted. That principle is quite decisive according to 
the case of The King v. Corden. The doctrine there 
decided is, that in particular offences no person has a 
right to come before a magistrate for the purpose of 
. supporting a penal conviction, unless it he on the com¬ 
plaint of the person who is interested in making such 
complaint, and therefore it does not give a power to a 
stranger to do so. Oh the 2d of February , when the 
parties come again before the magistrate, Sir Henry 
Fane prays that the defendant may be convicted, but 
there is no proof that he does that at the instance of 
the lady 'of the manor. It might be, though it does 
not necessarily follow, that he had authority to carry 
on the prosecution until conviction, but no intendment 
or inference is sufficient to make that out, for it ought 
expressly to appear on^he face of the proceedings. The 
first part of the proceedings might be at the instance 
of the lady of the manor, but the subsequent proceed¬ 
ings not so. Therefore the authority with respect to 
the latter ought to be established by proof, or at least 
be distinctly admitted by the defendant, in order to 
dispense with such proof. It appears to me that that 
does not sufficiently appear on the face of these pro¬ 
ceedings, dnd therefqre fhat this conviction must be 
quashed. -■ 

Best J. It does not appear upon the faqe of this 
conviction that it is at the instance of the lady of the 
manory or that the owner of the stream of water had 
authorized these proceedings; and that being the case, 
I see nothing to prevent this lady from bringing an ac¬ 
tion against this defendant, if the proof is sufficient to 
sustain such a proceeding. A party ought not to have 



in thb Fifty-ninth Year of GEORGE III. 


137 


an information brought against him on this statute, 
without being fully apprized that it is at the instance 
of the owner of the fishery. I cannot help thinking 
that in one respect this case is different from The King 
v. Corden , for in this case there is a statement that the 
party did not fish with the authority of tfie-owner of the 
fishery, but at the same time I think that the judgment 
in that case is applicable to the present; because it ought 
to appear that the justice has jurisdiction of the case 
laid before him. In order to give the justice jurisdic¬ 
tion, it must appear that the proceedings are instituted 
by the owner of the fishery. In this case it does not 
appear that there is any complaint on the part of the 
owner, nor does it appear to have been made with her 
consent. In the case referred to, thefCourt says, “ that 
it should in some way or other appear that the proceed¬ 
ings are instituted with the consent of the owner.” 
That must appear upon the face of the proceedings, or 
that it is at least with the approbation of the owner, for 
otherwise the conviction cannot besuslained. TheCourt 
in the case of The King v. Corden seemed to think that 
evidence of that sort is necessary, and there is no such 
evidence in this case. It is said, however, that this is 
implied by the act of parliament, but as the act of 
parliament gives the penalty only to the owner, that 

nt 

shews that it is necessary to prove that the information 
is at the instance of the owner. But herq. it is not 
proved, either that this fishery waS private property, or 
that the* particular person named in the information 
was the owner. -Under these circumstances the same 
objection occurs as was relied upon in the case of The 
King v. Corden ; and therefore the conviction must be 
quashed. 

Conviction quashed. 
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The conviction in question was in the following 
form :— > 
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County of Southampton to wit. BE it Remembered, That on the 31st 
January A.D. 1818, at Soptey, in the county of Southampton, Sir Henry Fane, 
of Aten in the said county of S. K.C.B. at the instance arid en the behalf ef 
the {lonburable dime Fane, widow, iady of the manor of Avon Tyrrel, in the 
said county, o&iqe in his proper person before me Jamie Japp, Esq. one of the 
justices of oar Lord the King assigned to keep the peace of out said Lord the 
King in and for the said county, also to hear and determine divers felonies, 
trespasses, and othfcr misdemeanors committed within the same, aud one of 
the three juatirftb whose hands and seals are hereunto subscribed and set, 
and upon oath to him by me then there administered upon the Holy Gospels 
of God, gave me the said justice to understand and be informed, that on 
Thursday the 33d January A. D. 1818 aforesaid, at S. aforesaid, in the county 
aforesaid, Fronde Daman, of Riitgwood, in the county aforesaid, gentleman, 
did take, kill and destroy with a net several (6) fish in a certain part of the 
river Avon which ran in certain inclosed grounds within the said manor, being 
private property, and did land his said net, with the said fish therein, upon 
a certain copyhold garden in the occupation of one Witliam Tuck, within the 
said manor at 5. aforesaid, in the county aforesaid •, the said F. D. having so 
acted as aforesaid without the authority of the said A. F. and without and 
against her consent, contrary to the form of the statute in that case made and 
provided,. she the said A. F. being then and there (rimer of the said part ef 
the said river, and of the fishery of the same, and the said F. D. not then aad 
there having any just right or claim to take, kill, carry away, or destroy any 
fish in that part of the said river, and the mid part of the said river wherein 
the said fish were so taken, killed and destroyed, by the said F. D. as afore¬ 
said, not then being in any park or paddock, or in any garden, orchard, or 
yard adjoining or belonging t©'any dwelling-house, but then being in other 
inclosed grounds then being private property at S. aforesaid, in the county 
aforesaid, whereby, and by force of the statute in that case made and pro¬ 
vided, the said F. D. hath forfeited for his said oifence the sum of 51. to the 
said A. F. the owner of the fishery aforesaid: (<*) Whereupon the said Sir 
H. F. on behalf of the said A. F. lady of the said manor, and owner of thte 
fishery aforesaid, prayed the judgment of me thri said J. J. so being such 
justice as aforesaid, in the premises, and that^he said F. D. might be forth- 


(a) If the&hery was not in inclosed grounds, then the proceeding should 
be on 32 Car. 3. c. 35, s. 7. • , 

(b) Here the number and description of the fish taken should have been 
stated, as " djvers, to wit, teft^perch, ten carp,” Ac. Ante 149- n ,f. 

(e) It should here have at least been stated, that the informer sWore be¬ 
fore the magistrate that he was authorized to prosecute by the owner of the 
fishery, as thus: *' And the ajjM Sir H. F. upon his oath aforesaid further 
givethj^jp tfcflpaid justice to underhand and be informed, that he the said 
Sir H. F. hath been and is duly authorized by the said A. F. the add owner 
of this fishery, aad at her instance and on her behalf, to inform me the said 
justice of and touching and concerning the said offence, and to prosecute tho 
said F. D. for such offtnee, with the intent to recover the sum of 51 pursuant 
to the statute in that case made and provided, for and on tin behalf of the 
Mid A. F. And thereupon tbe said,” Ac. 
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with apprehended and brought before me to answer the said complaint: 
whereupon afterwards, to wit on this 2d day of February instant, being by 
virtue of a certain warrant for that purpose issued by me the said J. J. being 
such justice as aforesaid, brought before us J. J. tayamin Bulldbk, jmd 
Samuel Clapham, whose hands and seals are hereunto subscribed and set, 
being respectively justices of our said Lord the King assigned to keep the 
peace of our said Lord the King in and for foe said county, and also to 
hear and determine divers felonies, trespasses, and otHer misdemeanours, 
in the same county done and committed^ at Christckurch in*the said county, 
to answer foe said complaint contained in foe said information, and having 
heard the same read, and foe said Sir H. F. being also present before us, and 
complaining before us against the stud F. D. aforesaid for the offence afore* 
said, and praying that he may be convicted thereof, the said F. D. is asked 
by us the said justices if he can say any thing for himself, why the said 
F. D. should not be convicted of the premises above charged upon Ibim in 
form aforesaid, to which the said F. D. saith that he is not guilty thereof! 
Nevertheless on the said 2d" day of FA. instant at Christchurch aforesaid, in 
foe county aforesaid, J. H. of the parish of Sopley in the said county, servant 
to the said Sir H. F. a credible witness in this behalf, cometh before us tho 
said justices in his proper person, and before us the said justices, to wit, on 
the said 2d day of Feb. blatant, at Christchurch aforesaid, in the county afore* 
said, being duly sworn touching the premises upon the Holy Gospels of God 
upon his corporal oath, to him the said J. H. then and there administered 
by us the said justices, we the said justices having then and there foil 
power and authority to administer the said oath to the said J. H. deposeth, 
swearcth, and upon his oath aforesaid affirmefo and saith in the presence (a) 
of the said F. D. at Sopley aforesaid, in the cohvity aforesaid, by means of a 
certain instrument called a net, take, kill, and destroy the fish (6) in a certain 
part of the said river Avon at Sopley aforesaid, in the county aforesaid, run¬ 
ning by and adjoining ground in the occupation of the said Wm. Tuck, being 
inclosed ground within the said manor; which said part of foe said river was 
not then nor is in any park er paddock, or in any garden, orchard, or yard 
adjoining or belonging to atiy dwelling house, hut then was and is in other 
inclosed grounds then and tfieri being private property, at Sopley aforesaid, 
in foe county aforesaid; and that the said Anne Fane then apd there was 
and still is the true and lawful owner of the said manor, and of the fishery 
of foe said part of the said river; (c) and thereupon the said F. D. having 
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(o) Here add M and hearing." *<■' 

(b) Here the description and number of foe fish ought to have been stated, 
(cj The following statement should here have been Inserted: " And the 
•aid Sir H. F. a credible witness in this behai^n the stud id dayof February 
instant, at Ste. aforesaj^, also cometh befipe us the said justicqH)pbi% jumper 
person, mid before us the said justices being then and there duly sworn 
touching the premises upon the Holy Gospels of God, upon Ins corporal oath 
to him foe said Sir If. F. then and there administered by us the said jugiees, 
we the stud justices having then and there full power and authority to ad* 
minister foe said oath to the said Sir H. F. deposeth, sweareth, and upon his 
oath aforesaid affirmefo and saith in foe presence and hearing of the said 
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heard the said evidence so given against him as aforesaid, is asked by us the 
said justices if he can say or prove any thing in answer to such evidence, or 
shew why he should not be convicted of the offence charged upon him in 
fom aforesaid; andT because the said F. D. doth not nor can say any thing 
fn his own defence touching or corfcemiug the olFencfs so charged upon him 
as aforesaid, or shew why he should not be convicted of the same offence, 
although he the said F. D. hath called before us one witness, that is to say, 
Stephen Pardy, who after having been duly sworn can say nothing touching 
the matter in question for and on the behalf of the said F. D. (a), and inso¬ 
much as the said F. D. has not proved or alleged that he had the authority 
or consent of the said A. F. being such lady of the manor and owner of the 
fishery aforesaid, nor shewn that he had or hath any just right or claim 
whatever so to do • therefore it is on the said 3d day of February instant, at, 
&c. aforesaid, by us the said justices adjudged upon the evidence of 
the said J. H. a credible witness as aforesaid, according to the form of 
the statute in such case made and provided^ that Jhe said F. D. is 
guilty of the offence so charged upon him as aforesaid, and that he the said 
F. D. be, and he is hereby convicted by us the stud justices of the said of- 
feuce, according to the statute in such case made and provided. And we 
the said justices do award and adjudge that for the offence aforesaid he the 
said F. D. (6) hath forfeited the sum of 51. of lawfuTmoney of Great Britain 
to the said A. F. the owner of the fishery of the said part of the said river, 
to be paid as the statute aforesaid doth direct to us the said justices for the 
use of the said A. F. so being owner df such fishery as aforesaid. Given 
under our hands and seals, at, &c. aforesaid, this 3d day of February in 
the year of our Lord 1818 aforesaid. 

J. J. (L. S.) 

B. B. (L. S.) 

S. C. (L. S.) 


F D. that the said fishing and offence were don$‘ and Committed without the 
* consent of the said Anne Fane, contrary to the statute in such case made and 
provided; aid that he the said Sir H. F. hath been and .still is duly autho¬ 
rized by the said Anne Fane , the said owner pf the said fishery, and at her 
instance anc^on her behalf, tq inform us the said justices of and touching and 
concerning the said offence, and to prosecute the said F. D. for the same, 
with the intent tofteover t^g sum of 5 1. pursuant to the statq|| in that case 
made and prpvided, for the use and on the behalf of the said A. F.” 

• (a) It should have been stated more explicitly, either that he said nothing 
relating to\he charge; or the particular evidence given by him should have 
been set forth. See. ante 159kjp notes. 

(|hlf stfeal defendants are qonvicted for one ksnt offence, here say, 
" thff the ok ALB. C. J). and KF. have each orftem forfeited for their 
said offence the sum of 51.” &c. 
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Brown against Dav/s? 

a* 

JJUTCHINSON moved for a rule to shew cause why 
the bail bond in this care should not Be delivered up 
to be cancelled on three grounds. 1. That the affidavit to 
hold to bail was made by a deponent without describing 
himself to be the agent or attorney of the plaintiff; 
2. That the affidavit did not sufficiently negative the 
tender of Bunk of England notes; and 3. That a former 
action had been brought and compromised, hut renewed 
by tlie present proceedings for the same cause of action. 

Best J. If t{^ defendant is not justly and truly in¬ 
debted to the plaintiff according to the affidavit, the 

a second is brought for the sbiim, cause, the Court will not set aside the bail 
proceedings appear to be vexation, (a) 


(a) See King v. Lord Turner, ante 58, un&ltldnd v. Drake, post 165- The 
incaution of a deponent in swearing to facts which it does not appear he 
conld know, constitutes no objection to the affidavit to hold to bail, Potterl 
v. De Sousa, 4 Taunt. 154. Andioni v. Morgan, id. 231. The 43 G.’S. c.18. 
s. 2. does not cure the total omission in the affidavit of a negative of tender of 
bonk notes. Wood v. Jepkin^2 Smith, 156. Tidd, 193; but it cures defects in the 
clause of the affidavit w hibqjnegatiges the tender, unless it be sworn by defend¬ 
ant that no tender wus made, 7 Tuunt. 407 ante 58. By Rule J^ch.15 Car. 2, 4 
rpg. 2, “ Ttis ordered, that if a defendant shall be lawfully depered from an 
arrest upon any process, the same defendant shall not be again .arrested at the 
same time by virtue of any process at the suit o t the same plaintiff; and if 
any attorney or plaintiff shall offend in the premises, the name of such attor¬ 
ney so offering shall be struck off the roil jftand further as well the said 
attorney as,thc plaintiff in the said process named shall be respectively pu¬ 
nished as to the Court shall seem just.” Discontinuance of an action is not 
complete so as to entitle tlie plaintiff to areest the defendant *upoi) a fresh 
writ, until the plaintiff has taxed his costs.^}R 6Uing v." Buchhelts, 3 M.$ S. 
153; and see Cartmngh* v - Keely, 7 Tat^jt. 192, where a defendant a& being 
arrested, gave the plaintiff a draft for part of the demand j-and agreed to 
settle tlie remainder in a few days; on which the defendant was discharged, 
but afterwards, on the draft being dishonoured, |he plaintiff again wrested 
the defendant on the same affidavit, and the second arrest.was held regular. 
Puchfird v. Maxwell, 6 T. R. 52. Vide Jmlay v. Etlafen, 3 East, 309. Tidd, 
6 ed. 176 to 179. * 

• M 
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Monday, 

Feb. 8th 4 

In an affidavit to 
hold to bail by a 
third person it is 
not necessary to 
state that he is 
the agent or at- 
tprney o£ the 
plaintiff; nor Is 
it necessary ex¬ 
pressly to nega¬ 
tive the tender 
of Bank of Eng¬ 
land notes, if 
enough can be 
collected from 
the affidavit to 
shew that there 
was no tender. 
Where the first 
action is com¬ 
promised and 
bond unless the 



m 

W9- 

Bro vfs 
• againtt 
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CASES in, HILARY TERM 

< . * *** . , 
deponent is liable to an indictment for perjury; and 

therefore it is not necessary for him to describe himself 
as ag^nt of th^ plaintiff. With respect to the second 
o]Rjection,,inhere is any ^ing about the tender of Bank 
of England notes, that will do without expressly nega¬ 
tiving it; and*,as to the third objection, arf“the arrest 
does not appear to be malicious, I think the bail bond 
cannot be set aside on that ground. 

Rule refused. 


Doe on the demise of Paul against Hurst. 

Fti. 8th. ° 


Service of de¬ 
claration in 
ejectment upon 
executors of the 
late tenant in 
possession is 
insufficient, 
because the 
affidavit does 
not state that 
they are the te- 
* nants in posses- 
*»ion.(a) 




JpINDdL moved for judgment qgaiiSit the casual 
ejector, on an affidavit stating ? fnat the notice of 
declaration was directed to Mrs. and Miss Smith, joint 
executrixes of the late tenant in possession; but the affi¬ 
davit did not state that they were tenants in possession. 
• , 

Best J. said ihiF^s not sufficient. 

Rule refused. 


“ * 

(a) Doe dem. The Governors of the Hospital of St. Margaret, Westminster, 

v. Boe, 1 Moore 113. A notice at the foot of a#la#on in ejectment af- 
'tixed to the door of an empty house, addressed v To the personal represen¬ 
tatives” of {^deceased tenant generally, was held insufficient, as, if there 
had been representatives who had taken possession, they should have been 
addressed by name; if not, the lessor of the plaintiffs should have proceeded, 
as in the case of a vacant possession. Per Curiam, There is no doubt but 
that the affixing a copy of ffidjdeclaration oivthe door of the premises was 
sufficient, but the diflicuIty^Snses on the fact, whether the notice was pro¬ 
perly addressed. It is directed to the personal rcpresentativc’tifoepresenta- 
tives of the deceased generally. If-he had a representative who hud taken 
possession, such representative Vfould have been addressed by name; if there 
were no personal representatives, tfjc lessor of the plaintiff should have pro¬ 
ceeded as in the case of tufacant p&tession. m 
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Ex parte Anonymous.* 

"W 

QURNEX - applied to readmit two attorneys of this 
Court without giving a Term’s notice, ahd he ground¬ 
ed his motion on an affidavit which stated that these gen¬ 
tlemen had for a great many years regularly taken out 
their certificate, but for the current year they had re¬ 
ceived a notice from the Stamp Office that the duty was 
not paid. On inquiring into the cause of this notice, 
they discovered that one of their'clerks, who had been 
in the habit of paying the duty, had neglected to do so 
for the eurre^>year through inadvertence. In support 
of his applidKnba^8 cited ex parte Winter ( b ). 


Monday, 
Feb. 8th. 


C ere an at* 
tey has conti¬ 
nued to practise 
after his certifi¬ 
cate has expired, 
through the in- 
atyertencAjjf a 
clerk who has 
been in the habit 
of getting the 
certificate re¬ 
newed, the 
Court will read¬ 
mit him without 
giving a Term’s 
notice, (a) 


Best J. inquired of the Master, as to the practice, 
who said that the usual practice was to give a Term’s 
notice; but his Lordship, on the_authority of.the case 
referred to, granted the applicatlpft^ 


(a) The Court will not dispense with the necessity of Term’s notice, on 
rcadmission, on the try mnd ti.pecuniary embarrassments and illness, unless 
the attorney has dframtitfqpd, practising during the interval. Ex parte 
Anonymous, 11th February, post 207. But where the certificate qton attorney 
in the couutry had been omitted to be taken out through the iriityivertence of 
the agent in town, the attorney was readmitted without'a Term’s notice. Ex 
parte Dent, 1 Bam. Aid. 187. The Court said, that there wets not any 
rule of Court requiring the notice, but the T&m was usually annexed to 
applications tit this kind. The' rule requirHSpp^Tcrm’s notice on original 
admission i^|j(ie R. T. 31 Geo. 3. 4 T. R. 379. and see R. T. S3 Geo. '3. 
K. B. 5 T. R. 368. In Tidd's Practice, 6 ed. 80. it is said, that in a late in¬ 
stance the Court required the like notice to stuck up and entered as upon 
an original admission. .Ex parte Vaughan, E<*45 Geo. 3. K. B. 


I 
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Feb . 8th. 

Where thcCourt 
of Quarter Sea-;, 
sions confirmed 
an order of two 
Justices for stop¬ 
ping up a nigh- 
way withe ut 
proof that thS 
order was pre¬ 
viously made at 
a Special Ses¬ 
sions, and an ap¬ 
plication being 
made to this 
Court for a man¬ 
damus to enter 
continuances; 
Held that the 
Court would not 
interfere where 
the S a ions had 
already decided 
upon a point 
peculiarly within 
their jurisdic¬ 
tion. (a) 


CASES in HILARY TERM 

* * 


t « The King against the Justices of 


o 


(JAMPBEEL moved for a mandamus commanding the 
/•^defendants to enter continuances on an appeal against 
an order made by two justices for stopping up a high¬ 
way. The appeal came on to be heard at the last Quar¬ 
ter Sessions, and the order was confirmed. It appeared, 
however, that there was some irregularity in this pro¬ 
ceeding, inasmuch as the order could not be confirmed, 
unless upon proof that the order for stopping up the 
highway was made at a Special Sessions. * This was 
necessary, according to the authority of a case decided 
in last Michaelmas Term, where there was no such evi¬ 
dence ; but, on the contrary, it appeared that the order 
for shutting up the highway was not made at a Special 
Sessions. 


Per Curiam. Ittte Sessions appear to have decided 
that point, and we cannot interfere where the Court of 
Quarter Sessions have decided a point peculiarly under 
their cognizance. 

Rule refused. 


(a) The 55 Geo. 3. c. 68. which gives the appeal to the Quarter Sessions, 
provides thht if no such appeal be made, or being made! such order and pro¬ 
ceedings shall be confirmed*, |iy the said Court, the said indosures nay bo 
nude and the,said ways stepped, and the proceedings thereupon shall be 
blinding and conclusive to all persons whomsoever. 
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Bland against ^ Drake. * 

jrjHITTYM a former day moved for a 9 rule to sfypw 
cause why the defendant in this case should not be 
discharged out of custody on filing common bail, and 
why the plaintiff’s attorney should not pay the costs of 
the bailable process, and also pay the costs of this ap¬ 
plication. He grounded his motion on two objections to 
the affidavit to hold to bail, and on an affidavit that the 
plaintiff wqs a transported felon. The affidavit to hold to 
bail was defective, because it was sworn by an agent of the 
plaintiff, who only deposed as to his belief that the mo¬ 
ney was due ; and.'Wd, it was not entitled in Court, nor 
sworn before a Judge of the Court. As to the first 
objection, the affidavit to hold to bail was thus, “ Wil¬ 
liam, Yatman, of, &c. gent, the attorney specially ap¬ 
pointed by and agent of William Wand now residing in 
the town of Sidney in the territory of New South Wales , 
surgeon, maketh oath and saith, That Richard Drake 
is justly and truly indebted unto the said William Bland 
in the sum of2037/. 13s. upon and by virtue of a judg¬ 
ment of the Suprelne^oprt of Judicature in and for the 
territory of New South Wales aforesaid, recovery! by the 
said William Bland against the said Richard Drake in the 
fourth Term A.D. 18117, which said judgment i» still in 
force unpaid and unsatisfied as tfii^deponent verily be¬ 
lieves.” *The affidavit then negatived any tender Jh 
Bank of England notes according to the belief of the 
deponent. This affidavit, it was ^Intended, was insuffi¬ 
cient to hold the defendant toj^ail, because swearing by 
an agent as to the belief that the debt is due, was held 
by a great number of authorities to be insufficient. In 
Rios v. Belifante (a) the affidavit to hold to special bail 
was made by a merchant in London swearing that the 

, * (o) 2 Stra. 13($. 


Tuesday , 

Feb. 9lh. 

hi an affidavit to 
lioid to bail 
made by titc 
plaintiff's agent, 
(the plaintiff 
liiigself being 
abroad) the debt 
on a judgment 
being first posi¬ 
tively sworn to, 
the subsequent 
statement that 
the judgment is 
still in force yn- 
paid and uitsa- 
tisfied, asthis de¬ 
ponent verily be¬ 
lieves, will not vi¬ 
tiate. An affida¬ 
vit not entitled 
in the Court, but 
purporting at 
the foot to have 
been “sworn be¬ 
fore J. Y. de¬ 
pt* ty filacer,” is 
sufficient. An 
affidavit that the 
plaintiff is now a 
transported fe¬ 
lon, cannot be 
read ifi answer 
to an affidavit to 
;jMd to bail. 
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defendant owed the plaintiff 270/. as appeared by an 
affidavit made by the plaintiff in Amsterdam, which the 
deponent believed to be true, and the Court said “ there 
can only be cpmmon bail, for the oath abroad is no 
ground for qur process, and then there*is,B©thing but 
the belief of a third person, which is not sufficient.” In 
the case of Claphamson v. Bowman (a) the plaintiff’s 
bookkeeper swore that the defendant was indebted to 
the plaintiff in 3400/. for money had and received by 
the defendant to the use of the plaintiff, as this depo¬ 
nent verily believes, and the Court held it not sufficient 
to hold the defendant to special bail. And in the case of 
Van Morsell v. Julian (b) the plaintiff being a merchant 
at Amsterdam, and the defendent residing in London, 
indebted to him'in a large sum of money, the plaintiff 
made oath of his debt before a Burgomaster in Holland, 
who certified an account thereof to the plaintiff’s agent 
here, who made an affidavit that he believed the said oath 
and aocount<current to be true, and thereupon sued out 
a writ and held the^defendant to special bail; but the 
Court held this insufficient, on a variety of authorities, 
and therefore discharged the defendant on common bail. 
The affidavit in the present case was not such a posi¬ 
tive affidavit of the plaintiff’s cpu^g of action which the 
statute 12 Geo. 1. c. 29 required, and therefore on the 
authority of this act, as well as on the cases above re¬ 
ferred to, this affidavit was insufficient to hold the de¬ 
fendant to special bail. As to the second point, it 
appeared that the affidavit was not entitled in apy Court, 
but at the foot of it purported to be “ at the 

Filacer’s Office, Puni^ Court, Temple, this 9th day of 

» . r » ^ 

December 1818, befote John Fates,,deputy Filacer.” 
This, it was contended, was irregular, according to seve¬ 
ral authorities.(c) It was also submitted, that as it was 

Sira. 12 * 6 . ( b ) 1 Wilt. 231 . 

(c) Harley v. Pollard, 3 M. Sf S. 15 7. 13 East. 183. 1 Bos. $ Pul. *71. 
and Tidd 6th ed. 183. ‘ 
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positively sworn tbat the plaintiff himself was a* coh- 
victed felon, he could not, according to the recent deci¬ 
sion in Bullock*s case, sustain the action, nor was*he 
competent to swear to the debt, Tidd*s P/ac. 6 ed. 
181, notej^^and that as the agent who swore to the* 
debt must derive his information from such party, the 
rule referred to was applicable to this case; and # though 
in general a contradictory affidavit cannot be r eceiv ed, 
it is otherwise where the affidavit to hold to b|rhas 
been made by a person convicted of felony.— Tidd’s 
Prac. 6 ed. 196. 
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against 
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Best J. before whonjl this motion was first made, 
said, The case of Van Morsett y. Julian can hardly be con¬ 
sidered as an auth^ity at this time of day, for if that case 
be law, merchants abroad would be in a dreadful situa¬ 
tion. T think I may positively say that tfiat case is 
now of no authority. 1 should be glad to know, if this 
affidavit is not sufficient, how can a better affidavit be 
framed by a person residing herJhs the agent of ano¬ 
ther abroad. 1 think that if an agent in England 
swears that he believes the debt to be due, that is the 
highest evidence you can have of the existence of the 
debt. I think-the deponent in this case swears as posi¬ 
tively as under the circumstances of the cfise he cafT 
swear, and I think it would be a mischievous doctrine 
to lay down that such an affidavit is not suftujient. The 
other cases which have been cited I do not think help 
the case at all. With respect to the second objection, I 


understand that that was taken before my Brother 
BaylOtf^of chambers, and thatwas of opinion that 


it was not tenable, because ibetUourt will take judicial 
notice of the lllacer as one of its- officers. The case of 


The King v. Hare, (a) seems to give some colour to the 
objection; but I will mention the case to mv B ^ ther 


(a) 13 Eujf.«l89. 
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Bay ley, and if he thinks there is any thing in it, the 
defendant will have the benefit of it. As to the other 
objection, I think there is no weight in it. The affi¬ 
davit was not made by the supposed felon, but by a 
party competent to swear, and who had sworn posi¬ 
tively, and therefore the contradictory affidavit could 
be received. But if the defendant had any defeucfemji 
tliQ'ground alluded to, he must plead it. 


Chitty now mentioned the case again, and sub¬ 
mitted that the 12 Geo. 1. c. 29, requires a positive affi¬ 
davit of the debt, and admitting that an agent of a 
party abroad may swear to belief, yet before the defen¬ 
dant can be held to bail on such affidavit, a Judge's 
order must be obtained ; and in addition to the autho¬ 
rities already referred to, he cited a manuscript case 
of Allen v. Barry, (a) argued by Tirtdal for the plain- 


(a) Michaelmas Terra 1815, JtfS. of a gentleman at the bar. The affidavit in 
that case was sworn 11 July 1815, at the Bill of Middlciet office, and “ the 
deponent W. R. of &.c. swore that he had lately received from his correspond¬ 
ent J. D. of Philadelphia in America, a letter dated the 2td of May last, in¬ 
closing two promissory notes, one of them bearing date, &.c. whereby E. B. 
promised to pay twelve months after date to the order of F. C. S. 6500 dol¬ 
lars 87 cents, which bill appears to be indorsed by the said F. C. S. ; and 
tt)C other of the said notes bearing date, 6tc. tohtreby the said £. B. pio- 
mised to pay twelve months after date to the order of the same F. C. S. 1266 
dollars aud 79 cents. And this deponent saith th it the said letter contained 
an affidavit purporting to be sworn by the said J. A. at Philadelphia on the 
32d of May l8l5, whereby the said J. A. on his oath said that the said E. B. 
was indebted to hiiQ in the sura of 9503 dollars and 37 cents, including a 
calculation of interest up to the 30th day of June then next and notV past; and 
which sum appears to have been calculated as being due upou tiro jfciclpotes. 
And this deponent saith he believeth the sum of 9503 dollar? is of. the value 
of £3001. and upwards, sterling moj^y of Fngland. And this deponent believes 
that the said E. B. is justly anil truly indebted to the said J. A. in the sum of' 
23001, staling, for principal and intefrfc upon the said notes. And this de¬ 
ponent saith that the said E B. hath not tendered or offered to pay to this 
deponent the said sum of 93001. in uny note or notes of the Governor and 
Company of the BauL of England, and he believes the said E, B. hath not 
offered to pay the same in any such note or notes to any other person or per¬ 
sons. ^Signed) W. R.” BameweU and Spankey moved to make a rule abso¬ 
lute, on the ground that this affidavit of debt without a Judge's order was 
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tiff, Barnewell and Spankey for the defendant, ^vhere 
the defendant was discharged by Dampier J. upon a 
similar affidavit, on the ground that ho JudgeVorjler 
had been obtained. He submitted that the words “ as 
this deponeqt verily believes,” applied to the whole of the, 
antecedent part of the affidavit, inasmtfch as it would 
be unnecessary to qualify the swearing to the jjklgment 
being in force and unsatisfied, if the deponentme#nt 
in the first part of the affidavit to swear positivHIhat 
the defendant was stilL indebted. The words, as to 
belief, must therefore be construed to qualify the whole 
affidavit, which was consequently defective. 
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1819 , 

Bland 

against 

Dnm. 


Abbott C. J. There is no doubt that such an 
affidavit as that in the case referred to of Allen v. Barry , 
without a Judge’s order would not be sufficient; but the 
affidavit in this case is perfectly different from the one 
in the case referred'to, because here there is a positive 
averment that the defendant isjustly and truly indebted to 
the plaintiff, on a judgment recovered in the Colony of 
New South Wales. The words “ which judgment re¬ 
mains in force unpaid and unsatisfied,” form a new 
sentence, which is not connected wiih the previous 
positive averment that the money is due. 1 think there 
is nothing in the objection, because it is impossible tor 
the deponent to swear in any other manner. The 
cases referred to in Wilson and Strange are not to be 

® H 

considered as authorities upon this point. 

r 

Ho£ 1&0.?1) J. Swearing’ to belief merely will not 
do; biit herb it is sworn in positive terms that the debt 


insufficient,,and cited the above case in Wilton if Strange. After hearing 
Tindal contra, Mr. J. Dumpier .said “ This affidavit upon a production of the 
documents referred to might have been sufficient to have induced a Judge 
to nakc aq order for holding the defendant to bail. Imlcy v. KUetjvt, 2 East. 
457. But clearly without such an order the proceeding was irregular, and 
therefore the rule must be made absolute^' 
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Bland 

against 

Drake. 


is subsisting. The party takes upon himself positively 
to swear that the money is still due. 


Best 3. said, f that since the case was before him, he 
had looked into the authorities in order to swisfy him¬ 
self that his opinion was well founded, and he had seen 
the caSts of Munroe v. Spinks , (a) and Cresswell 
v. LqwI (b), which were decisive authorities upon the 


subjl 


Cliitty did not press the other point, as he under¬ 
stood it had been oveiruled at chambers. 

Rule refused. 


(a) 8 T. It. 284. 

(b) 8 T. 8. In tins case the Court said, that though affidavits to hold 
to bail mustin general be positive, yet the Courts, from the necessity of the 
thing, have relaxed the rule in the instances of assignees of bankrupts and 
executors, who are only required to swear to the best of their belief. The 
Court however did not say that those exceptions were the ne plus ultra, but, 
being founded upon principle, other cases standing in pari raliane, and 
requiring the same relaxation the general rule, must be governed by the 
same principle. 


Tuesday, 
Feb. 9th. 


Read against Fore. 


^JOMYN moved for a rule to shew cause why the ser¬ 
vice of an atlachijient against the defendant, for not 
performing an award, might not be deemed good ser- 


Court will not 
grant a. rule that 
service of at¬ 
tachment on de¬ 
fendant’s attor¬ 
ney shall be suf- V:- 

ficient, although it be sworn that repeated attempts have been made to serve defentiimt per¬ 
sonally with a copy of the awaid, but he was not to be itiund; and although it is suggested that 
defendant keeps out of the way to avoid being serve'ct («J £ 


(a) Blander v. Penleage, 5 Taunt. $13. The Court will not infer that an 
award has come to the actual possession of a party, in order to ground an 
attachment. Per Curiam. Since there is no evidence of a^ acknowledg¬ 
ment by tire defendant that the award had comq to his hands, we cannot 
even from these strong facts infer it fur the purpose, of placing him in con- * 
tempt.—And in order to support an attachment, plaintiff must shew that he 
has demanded what was due to hlnf$ and if he (ias demanded more than was 
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vice by serving it upon the defendant's attorney. He 
produced an affidavit, from which it appeared that re¬ 
peated attempts had been made personally to sdrve the 
defendant with a copy of the award, but that he was 
never ta*4e found at his house; and therefore it was in¬ 
sisted, that there was strong reason to believe the defen¬ 
dant kept out of the way for the purpose of*avoiding 
service, in order to throw the plaintiff over the Term ; 
but the affidavit did not set forth sufficient #tter to 
establish that fact; and therefore 

The Court said, it would be a dangerous precedent 
to establish in cases of attachment, if this rule were to 
be granted upon such an affidavit. 

• Rule refused. 

• V • 

* \ 

due, he cannot have an attachment for non-compliance.' Strutt v. Sogers, 
7 Taunt. 219; 2 Marsh, 524; T idd, 6th ed. 881; Imp. K. B. 8lh ed. 
742, 3. 


Munroe against Howe. 


pLATT, on a .farmer day, obtained a rule, calling 
upon the plaintiff to shew’cause why the bail bond 
in this case should not be delivered up to be cancelled, 
and why the defendant should not be discharged on 
common bail instead of special bail, on an objection to 
the, ire etiam part of the bill of Middlesex , on which the 
defendant had been arreted, inasmuch as it did not set 
forth' the true cause of acltyi in pursuance of IS Car. 2. 
st. 2. c. 2. The defendant was arrested on a bill of 


(a) Tn making the arrest, the ac etimn part of the wjrit is t* be regarded, 
and if the writ begin as against two defendants, and the ac ctiam be only 
against one, that one only can be arrested, and the plaintiff may declare 
against him alone. Kervall v, Jruseft mfd another, 7 Taunt. 458. 
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Read 

against 

Fore. 


Tuesday ,* 

Feb. 9th. 

An omission 
in the ac etiam 
part of the bill 
of Middlesex, of 
the cause of ac¬ 
tion for which 
the defendant is 
arrested on bail¬ 
able process is 
irregular, and he 
cannot beholden 
to special hail 
thereon, (a) 
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ft 19- 

Mvnrob 

agaimt 

Howe. 


Middlesex for the sum of 300/. the amount of a bill of 
exchange of which he was acceptor, but the bill simply 
stated the sum of 300/. without going on to state that 
the money tvas due on promises; and lie relied upon the 
express words of the above-mentioned statute, which 
provides that no person arrested upon any bailable pro¬ 
cess, wherein the true cause of action was not particu¬ 
larly expressed, should be compelled to give security 
for his ^pearance in any sum exceeding 40/. In con¬ 
sequence of this act, and in order to preserve the juris¬ 
diction of civil causes to B. R. to the same extent as 
before, the ac etiam clause was invented, in which the 
true cause of action is expressed, in addition to the ge¬ 
neral complaint of trespass, which gives the Court juris¬ 
diction. Much of the practice of the Court depended 
upon positive rules rather than on general reasoning. 
If this rule were not to obtain, the whole of the ac etiam 
clause might be omitted in the bill. It ought, how¬ 
ever, to appear on the face of the bill itself, whether or 
not it be bailable proce&. The indorsement was only 
to ascertain the amount, and had reference to the con¬ 
tents of the bill. He referred to Davison v. Frost (a) in 


(a) 2 East 305. In that case au omission in tiic ac etiam part of the writ 
of the sum for which the defendant was arrested was held irregular, and the 
defendant was discharged on filing common bail. iBy rule Hil. 2 Geo. 2, it 
was ordered, that where any defeudant shall be arrested by virtue of any 
process issuing out of this Court, in wliich the cause of action shall be spe¬ 
cially specified and expressed, or a copy of such process shall be delivered to 
any defendant according to the form of the statute in such case lately made 
and provided, and the plaintiff thereupon shall declare, the defendant in such 
case shall not have liberty of imparling without leave of the Court in that 
behalf first granted, but shall pleach thereunto within the time allowed by the 
course of the Court to defendants tied by original writ, and for want thereof 
judgment may be entered against such defendant by default. In the same 
Term, 1728, a notice was stuck up in the K. B. office, that all clerks and 
attornies that intend to proceed according to the above rule, are to take no¬ 
tice that in suing out such writs they do not insert in the ac etiam the whole 
declaration at length, but only describe the cause of action shortly, according 
to the specimen hereunder set forth, varying the same as the nature of the 
action shall require, viz. in an action fbr goods sold—" Of <i plea of trespass, 
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support of the objection, at the foot of which case a 
summary form was given (a). 

* » 

Adolphus shewed cause against the rule, ^nd submit¬ 
ted that* the bill of Middlesex contained sufficient cer¬ 
tainty in the ac etiam clause, according lo the 13 Car. 2. 
st. 2. c. 2. He admitted the authority of the case Da¬ 
vison v. Frost, and certainly the question was, whether 
the Coqrt would be concluded by the decisioi^in that 
case. 
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1819. 

Mvxioi 

again# 

Hows. 


Abbott C. J. I think that case a decisive autho¬ 
rity, and for any thing that appears, this may be a bill 
of trespass, and not upon promises. It is quite clear 
that the particular cause of action lpust be expressed in 
the ac etiam clause. 

Rule absolute. 


and also to a bill of the said Q. against theaaforesaid D. for fifty pounds for 
divers goods, wares and merchandizes sold and delivered to the said D. by 
the aforesaid Q. according to the custom," Ac. And the notice gives other 
forms for money laid out, money lent and received, and in debt, covenant, 
assault, and on a note of hand. Rules and Orders, K B. HiL 2 Geo. 2. 

(a) Id. ibid. By stat. 5 G. 2. c. 27. sec. b. it is enacted, that no special 
writ, nor process specially expressing the cause of action, shall issue unless 
the cause of action amount to 10/. (extended to 1 5l. by 51 Geo. S. c. 124. 
sec. 1.) 
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1819. 


Tuesday, 
Feb. 9 th. 


Where the 
plaintiff took an 
assignment of 
the bail bond, 
and afterwards 
gave notice of 
exception to the 
bail without en¬ 
tering it; Held 
that plaintiff’s 
irregularity in 
not entering 
an exception was 
not waived by 
defendant’s hav¬ 
ing given two 
notices of justifi¬ 
cation, under 
one of which 
the bail justified, 
and therefore 
held that pro¬ 
ceedings should 
be stayed, but 
the bail bond 
was not to be 
delivered up to 
be cancelled, (a) 


Hodson against Garrett. 


jjURWOOD oft a former day obtained a rude calling 
on the plaihtiff to shew cause why the bail bond in 
this case should not be delivered up to be cancelled, with 
costs, to be taxed by the Master; and why all further 
proceedings should not be stayed on the of 

irregularity. 


i. 

Chitty now shewed cause against the rule, and con¬ 
tended, 1st, That there was no irregularity in the pro¬ 
ceedings; aud, 2nd, Supposing them to be irregular, 
the rule moved fqr was to6 large in its terms. The 
facts weyre these: the plaintiff had taken an assign¬ 
ment* of*tfi# bail bond, but he had not entered an ex¬ 
ception to the bail. Two notices of Justification had 
been served, under one of which the bail justified; but 
the defendant had no* afterwards served the plaintiff 
with a rule for the allowance of bail. The irregularity 
therefore complained of was, that the plaintiff had not 
previously entered an exception to the bail; but it was 
now contended that it was too late under these circum¬ 
stances for the defendant to take advantage of this ob¬ 
jection, in not having entered the exception. It was 
admitted on both sides that the defendant had had 
notice of tfie exception, though it had not been entered; 
but inasmuch as the .defendant had acted upon the 
notice, jjrough not actually entered, he was nofrat li¬ 
berty now to take advantage of the objection.'. In all 
events his rule wras too large,.because even though the 


(«) In C. P. notice of justification of hail is a waiver as between the par¬ 
ties of a neglect to give notice of exception, though it i> not a waiver with re¬ 
spect to the sheriff so as to support a rule to bring in the body. Cohen 
v. Davit, 1 H. Bla, 80. Rogers v. Maplebach, 1 H, Bla. 106. 
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objection was valid, the bail bond on that ground conic/ 
not be delivered up to be cancelled. TJie utmost that 
could be gained by this rule was a stay of proceedings. 


Abbott C. J. There is no dopbt thpt the Exception 
ought to be entered according to the practice of the 
Court, and I do not think the defendant waives his ob¬ 
jection by having acted upon the notice merely, and 
the^fore I think th$ proceedings irregular. Jhere is 
someth! ngwhich the plaintiff ought to have done,'which 
he has not doae. At the same time, however, I think 
the defendant’s rule is too large iff calling upon the 
Court to set aside the bail bond. That part of the rule 
which relates to the stay of proceedings must be made 
absolute, but as to the otherjt must be discharged. 

Rule absolute accordingly. 


Lane against Sewell. 


ff/ILDE moved to make a rule absolute, calling 
upon the sheriff of Cornwall to refund 4l. 8s. and 
to pay the costs of the application. It appeared that 
the under-sheriff, upon receiving a special jury process, 
had received eight guineas as his fee for executing it. 
The Master, upon the subsequent taxation of the costs, 
had allowed only 3/. for the sheriff’s fee. Two appli¬ 
cation? had been made to refund the difference, before 
the pr^.ent application. < 


(a) Vide Pearson v. Maynard, i Taunt. 416. where the Court refused to 
allow the expenses of sheriff of Yorkshire in summoning knights to appear 
at Westminster in a real action. The sheriff cannot maintain an action fbr 
expenses in keeping possession of goods under fi-fa. at request oft. plaintiff. 
Bilhe ▼. Havelock, S Campb. 374. 2 M. Sf S. 294. And see Imp. K. fi. 8th 
ed. 378. as to fees bn special jury. 


W 
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Hobson 

against 

Garbxtt. 


Wednesday, 

Feb. 10th. 

The sheriff will 
r.ot be allowed 
extra expenses 
of summoning 
special jurors on 
account of their 
reriding at a 
distance from 
each other; and 
Court will make 
a rule absolute 
for the sheriff to 
refund money 
received on this 
account, al¬ 
though he has 
actually ex¬ 
pended all the 
money, (a) 
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1819 . 

Lame 

agautst 

Sewell. 


Wednesday, 

Feb. 10th. 

The Court will 
not discharge a 
rule for special 
jury where there 
is sufficient re a* 
son to believe 
that it is material 
to the defendant 
to have his case 
tried by a spe¬ 
cial jury, (a) 


CASES in HILARY TERM 

Raine shewed cause upon an affidavit, stating,that the 
sheriff, upon account of the distance the jurors resided 
from each others had been under the necessity of issuing 
summonses to seven different bailiffs, to each of whom he 
had been obliged to pay sums that left him nothing for 
himself, and prayed that it Thigh t be referred to the 
Master, to see if the sum tAken was unreasonable. 

3 * . 

The Court conferred with the Master,'‘anti stated, 
that the Master did not allow a fee with referenda to 
the trouble in each particular case, but upon a general 
average} and as the course proposed would lead to ad¬ 
ditional trouble and expense in every case, it could not 
be granted. With regard to the statement, that the 
expenses to which the sheriff had been put, left him no 
remuneration for himself, the Court said it pas not ne- 
cessary he should have any, that summoning the jury 
was part of his general duty as sheriff. The rule was 
therefore made absolute with costs. 


Cradock against Davis. 


(JIIITTY on a former day obtained a rule calling on 
the plaintiff to shew cause why the rule for a special 
jury in this case should notJbe discharged on an affidavit, 
stating thaj^the action was brought for goods sold and 
delivered, after indulgence given, for which a bill of 


*?• 

(a) In C. P. the Court will not discharge d rule fur a special jury, where 
it has been regularly obtained, but where delay is suggested as the nioti\e 
for obtaining the special jury, and ntj* satisfactorily denied, the cause will be 
directed to be tried at the sittings in Term, unless nuch terras are offered as 
will obviate the objection. Bbaam v. Brown,4i Taunt 47CL) Ttdd, 6 ed. 841. 
The application to try the cause at the sittingl in Term nrast be made to the 
judge at Nisi Prius, Johnson v. Coke and Gas Light Company, 7 Taunt. 390. 
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exchange had been taken, and therefore ^ it was con¬ 
tended that this was not a case which need be tried by 
a special jury. 


1819 . 


Ckadock 

against 

Uavii. 


Wilde shewed cause against the rule, and urged that 
as the bill of exchange hud been given under very pecu¬ 
liar circumstances, itmight* furnish the defendant with 
a ybry just ground of . defence; and as it was sworn to 
be inaterial*to him to have the case .tried by a special 
jury*the Court would not deprive him of the advantage 
of having his cause tried ih'that mauner. 


Chitty in support of his rule said, that as the bill of 
exchange had been given in payment of the goods for 
the price of which this action was brought, it was deci¬ 
sive evidence^that the defendant had promised, to pay; 
and therefore it could not be said that this wits & fit case 
to be tried by a spepial jury. 


- The Court said that there might be circumstances, 
subsequent to die.drawing of the bill, material to the 
defendant in the present action, and from what had 
been stated '.there seemed to be no reasonable ground 
for depriving the defendant of the advantage which he 
sought in having hi»ease tried by a special jury. 

Rule discharged. 
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1619. 


Wednnday, CHAPMAN against DrUNNING. 

Feb. lOtb. . ° 

\ 


The present de¬ 
fendant ob¬ 
tained a judg¬ 
ment against 
the plaintiff 
in C. B. for 
122 . ihe lat¬ 
ter having suf¬ 
fered judgment 
to go by default! 
although he had 
a claim against 
the defendant 
for 101. which 
he neglected to 
set off in that 
action. He now 
brought an ac¬ 
tion in K. B. to 
recover that de¬ 
mand, and the 
Court held 
that as the de¬ 
fendant had of¬ 
fered to allow 
the plaintiff the 
102 . he might 
obtain a rule for 
judgment as in 
case of a non- 


4 RULE nifi having beep obtained in this case for 

judgment as in cate of a nonsuit, 

V 

Gurney now shewed cause, and suggested that the 
defendant in this case had brought an actiondie 
plaintiff in C. B. where he recovered a yerdict and ob¬ 
tained judgment for 12/. and costs. It appeared that 
he was himself indebted to the plaintiff in the sum of 
IQ/, but no set-off had been pleaded in that action. The 
plaintiff in the present action had tendered the debt 
and costs upon that judgment, no credit being given to 
hin^ for the 10/. which the present defendant owed him, 
and his clerk gave a receipt for the money. The pre¬ 
sent action was therefore brought to recover the 10/. 
which had been disallowed on settling the other .case. 
The affidavit now offered in shewing cause stated, 
the defendant’s attorney had told the plaintiff's atfor- 


suit, unless the plainti# would either give a peremptory undertaking to tiy at the next sittings, 
or discontinue the actioq and pay costs, (a) . 


(a) Where a defendant has a set-off against the plaintiff, and does not 
appear at the trial, the plaintiffdhay cither take a verdict for the whole sum 
he proves due, subject to be reduced to the sum due on the balance of ac¬ 
counts, if the defendant will vfterwards enter into a rule to bring no action 
for the set-off, or he may take a verdict for the smaller sum, with a special 
indorsement on the postca, as a foundation for the Court to stay proceedings, 
if another action should be brought for the amount of the set-off, Laing 
▼. Chatham, 1 Campb. 252. The practice of giving judgment as incase of a 
nopsuit, is regulated by the 14 Geo. 2. c. 17. which enacts, that where any 
issue is joined in any action, and the plaintiff neglect to bring tlie issue on to 
be tried according to the course and practice of the Court, it shall be lawful 
for the Judge or Judges of the Courts respectively, at any time after such 
neglect, upon motion made in open Court after notice, to give the like judg¬ 
ment for the defendant in such action as in cases of nonsuit, unless the Judge 
or Judges shall upon just reasonable terms allow any farther time for the 
trial of such issue. See the decisions uponthl act, Tidd, 6th r ed. 820,1, &c. 
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ney after he had received the debt and costs in the 
former case, that he had deceived his cleric by inducing 
him to take a receipt for the debt kjjjd costs without 
deducting the 10/. and that he might proceed with the 
present action at his peril, for fy® .would move for judg¬ 
ment as in case of a nogsuit. Under fhese circum¬ 
stances he submitted that this fide must be discharged 

witl/ costs. 

* 

Chitty,i$ ontrat, urged, that as the plaintiff had neg¬ 
lected to plead'the T set-off in the Court of Common 
Pleas, and had suffered judgment to go by default, he 
was not now at liberty to bring the present action to re¬ 
cover the 10/. which he might have claimed on the ad¬ 
justment of the first action. The affidavits on the part 
of the defendant positively swore that the defendant 
was always 'rSidy and willing to allow the plaintiff*; the 
10/. in account. 

Ai*^ AYLEY a PP ear3 to m # e > that if the plaintiff 

innffiis action had pleaded a set-off to the defendant's 
action in the Common Pleas, he would have had no 
cause of action at the time he commenced these pro¬ 
ceedings. Tlie plaintiff therefore was wrong originally, 
for had he pleadedja.set-off the defendant must in all 
events have had a verdict for the balance. By bring¬ 
ing his action afterwards, having missed the opportu¬ 
nity of getting his demand allowed, he is entitled to 
no indulgence. Upon the plaintiff's own shewing, there 
is nothing in this case to be tried, and therefore -he 
should either give a peremptory undertaking to try at 
the sittings after the present Term, or discontinue the 
action upon payment of costs. The rule was dis¬ 
charged upon the latter alternative. 


N 2* 
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agamtt 
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Wednesday, 

Feb. 10 th. 

In Michaelmas 
Term the Court 
ordered an at¬ 
tachment against 
the sheriff to 
stand as a secu¬ 
rity for the debt 
and'qpsts in the 
cause, the sheriff 
having had re¬ 
gular notice of 
the attachment. 
In this Term he 
applied to dis¬ 
charge that part 
of the rule as to 
the attachment 
standing as a se¬ 
curity, urging 
that he was no 
party to the rule; 
out the Court 
held the applica¬ 
tion too late, (a) 


‘Lee against Cary. 

£ c i 

J^ASTTertift it was oraered,{hjM; the;*ttachment which 

issued against th^ gbeiltf' Sit this cause should stand 
as a sectMcitv for the debt and^osta; ^Appearing 09 thot 
occasionMIiat the plaintiff had lost a trial ifh dptfse* 
quence of the del&ndant^ irregularity. On a ffcrMfrf 
day in this Term, Holt obtained Arul«, calling* db Ybe' 
plaintiff to shew cause why so much of the rule above 
mentioned as related to the attachment standing as a 
security should not~be discharged, the application hav¬ 
ing been made at the instance of the sheriff. 

Reader now shewed cause, and obj^Pfo that the 
application was too late, inasmuch as it was the tdftlty 
of the shtetf ff to have appeared last Term, wll^^^l 
Court ordered the attachment to stand^fq a sem^ty. 
This had been a regular Attachment; and in la&jLTefrn 
Espinasse appeared of counsel for ;&£ drfendant^Antjl 
the Court on that occasion decided}; t^at as^the 
.plaihtiff had lost % trial, i£ was but reasfc$lala$$ that the 
attachment should stand as a security for debt and 
costs. If the sheriff had any objettion to urge to this 
proceeding, it was his duty to have applied to the Court 
in that Term to set aside the attachment. The sheriff 
could not now call upon the C$urt to re-argue the ques¬ 
tion's to the irregularity of |B8Attachment. There was 
no pfetence for saying that he was taken by surprise by 
the course which the proceedings took last Term, be- 


(«) When a trial has been lost, the Court will not set aside an attachment 
obtained, against the sheriff, but dtiftkit to remain in the office and stand as 
a security to the plaintiff for the s;iWrecovered. Grand A Williams, 4 T. It. 
S52. Tidd, 6 th ed. 307. It is incumbent on the plauraff to shew by affi¬ 
davit in what manner the trial has been lost^by prosing the date of the deli- 
» very of the declaration, &c. The Kinf*. The Sheriff of Surry, 5 Taunt. 606. 

ft 
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cause it was distinctly sworn upo^the affidavits, that 
wheff the attachment was served ^ who made 

the present application was presentirf^the sherifTs^f- 
Ifee, and he was told that- tl^e sherif^ ? v^s* attacnedlf 
Under these cii||$^stanGgs thofherift' e&me too late, 
and therefore the ju^ m« Ht| Jbe>|^;harge&. 

- - v Hol^ in support of the rule, urged, thaljjtiPthe she- 
tiff'.Was nffparty to th«,role i^de in^astTerm, he could 
"'.not houndj^y it, iWd therefore he was at liberty how 
to'come and lefthat part of it asid$» which affected his 
security. 


1819. 


Lh 

agamtt 

Cast. 


Abbott C. J. I know of no instance of a rule being 
opened in^us way.. WJien the cq^e was before the 
Court in nHpFerm, there was nothing to shew that the 
was irregular. It appears that the sheriff 
IJfod regular notice of the attachment, and therefore 
iad anything to ura^pgainst it, he ought to have 
to the Cburt as sob^^poesibl$. 

k^fe.lwi^rhe attachment was granted on. the 
18 th of Ijjfwem&er, and the sheriff does'not apply 'fpsgt 
it aside uhm’this Term, and that is clearly too late. It 
is not suggested thht the former application to the 
Court was made without his p^vity or consent—he does 
not swear that he did .not know of any such application 
feeing made. Under.jtljese circumstances, "the Court^ 
cannot now grant him^Jjy relief. 



Holroyd J. and Best.J. concurred. 




Rule discharged with Costs. 
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1819 . 


Wednesday, 

Feb. 10th. 

Where a second 
application is 
made to put off 
atrial, the Court 
will npt compel 
the defendant 
to pay the money 
into Court or 
give security, (a) 


Wednesday, 
Feb. lOtb. 


Sham pleas ten¬ 
dering issues 
which required 
different modes 
of trial, and 
pleaded so as to** 
entrap the plain¬ 
tiff, set aside with 
costs to be paid 
by the attorney, 
though he was 
expressly in¬ 
structed by the 
defendant to 
plead a dilatoiy 
plea. 


i 


Abraham against Coates. 

, I < 

P POLLOCK shewed‘.cause against a rule.pb- 
tained by Barnewall to put off the triahof ibis 
cause, and contended that fis this was a second applies 
tion (which was admitted) the defendant ought tOpay 
the money into Coinrt, or give security. : 

i , 

Bayley J. referred to the Master, and decided that 
by the practice the plaintiff was not entitled to the 
terms he asked for; and 

(a) As to the causes and manner of putting off a trial, see Tidd, 6th ed. 
826 — 9 . 


The rule w 




e absolute . 


Vincent Gent, against Groome. 

.. <<■ 

* Ai 

DECLARATION on assumpsit. * Plea non assumpsit 
to the second and subsequent counts, concluding to 
the country. Plea to the first cotint of a set-off on a 
recognizance alleged to have been acknowledged Hy 
the*ptaintiff to-the defendant Tb’the Court of Common 
Pleas, ith a prout patet of a record in this Court. 

Chitty on a former day obtained a rule for the de¬ 
fendant and his attorney to shew cause why the plaintiff 
should not be at liberty to$»gn interlocutory judgment as 
for want of a plea, and why the defendant or his attor¬ 
ney should not pay the costs of the application. He 
now contended, upon the authority of the cases of 
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Thomas v. Vandermorlen, 8 Bar . and Aid, 197 * Bentley 
v. Goodlake , id. 109. that this sham pttea was pleaded 
contrary to the practice of the Court f that it not <^nly 
occasioned two issues, the one to be tried by 9, jury, an IP 
the other by tlia record, but wa&4o framed as to endea¬ 
vour to entrap the plaintiff by averring the existence of 
the record in thiaCcfUrt >/ 'W^n it was previously Alleged 
that it was a recognizance acknowledged ijft the Court 
of Common Pleas. 


1819 * 

VlMOtKT 

against 

Gbooms. 


t 

*1), Pollock shewed cause, and’pdmitted that the plea 
could not be supported, but produced an affidavit of the 
defendant, which stated that his attorney had on former 
occasions pleaded dilatory pleas for him, and that he 
desired hipi. to adopt the same course in the present 
action. life. contended, therefore, that the attorney 
having framed the plea according to his client’s instruc¬ 
tions, he ought not to be made personally liable for the 
costs, and sp much of the rule as related to him ought 
to'be discharged. But 


The Coubt said, this is a very improper plea, and the 
attorney ought to pay the costs. 

Rule absolute. 


Willis against Osborne. 


Wednesday, 
Feb, 10th. 


J^SPINASSE on pibrmer day obtained a ru|^balling wtore a cause 
upon the defendant to shew cause why so much of ^ ^arWtra- 
the award made in this cause, which related to the costs tion * and the 

costs are direct¬ 
ed to abide the 

event, that must be taken to mean the legal event; and, therefore, where the arbitrator found 
no damages for the plaintiff in an action of trespass to land, and directed both parties to pay 
th£it oWn costs, it wa4 held that thejlaintiffwas entitled to no costs, because the legal event of 
the reference would not carry eosts.fW) 


(a) Ward v. Mailorder, 5 East. 489. where a verdict is taken for 101. in 
trespass subject to au award of damage^, and the costs to abide the event, if 
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of.the action between the parties'should not be set aside. 
It appeared that the action was in trespass, for entering 
the. close of the plaintiff, hut the parties agreed to refer 
the cause to arbitration, and by the terms of the sub¬ 
mission it was directed that the costs should abide the 
event. The arbitrator had awarded, that the defendant 
had trespassed on the plaintiff's land, and had difectfdv 
the defendant to pull down a chimney he hacb*£i*ecte«i 
thereon; but he had not awarded any damages to ^ie . 
plaintiff, inasmuch as it appeared that each party hfUl- 
been respectively trespassing on the other’s premises, 
and had directed each party to pay their own costs, and 
that each should pay a moiety of the costs of the award. 
Under these circumstances, it was contended that as the 
costs were to abicjie the legal event of the arbitration, 
the plaintiff was entitled to the costs of the, cause, not¬ 
withstanding this award. 

Chitty now shewed cause against the rule, and said 
that as this was a reference of all matters in difference 
between the parties, it was competent for the arbitrator 
to direct how the costs should be paid. The costs were 
not to be regulated by the event of the particular cause, 
but by the result of the inquiry into all thfe matters in 
dispute between the parties. The arbitrator had in fact 
decided nothing in favour of the plaintiff, and therefore 
as he was entitled to no damages, he was entitled to no 
rf costs. preferred to Swinglehurst v. Altham (a) as de¬ 
cisive, of this case. 

_ _ ____ 

* 

the arbitrator find loss than 40). damages the plaintiff cannot have his costs, 
though it-be also found that the trespass was wilful, and that the defendant 
should pay the plaintiff his costs, for, costs being .directed to abide the event, 
means the legal event, and the authority of a Judge to certify for costs where 
the trespass is wilful (see 8 & 9 IF. 3. c. 11. s. 4.) is not transferred to the 

arbitrator under such a rule of reference. 

* 

(a) 3 T. R. 138. 


1819. 

WllLIi 

against 

Osborns. 
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Espinasse in support of the rule said, that where 
parties enter into arbitration bonds, the arbitrator can-' 
not go beyond the power given him. The costs in this 
case were to abide the legal event, and therefore the 
arbitrator had no right to ingraft any abdication of 
his own upon the subject' of cos&. An arbitrator may 
award costs without any express authority for that pur¬ 
pose, but still he cannot interfere with the legal event 

of tfre cause. ( a) 

• * 

** * * 

The Court said that there was Ho doubt about the 
principle applicable to these cases, but the question 
was, whether'this case came within the principle ? Here 
the plaintiff would not be entitled to costs according to 
the legal event, unless there were 40s. damages, because 
this was not a trespass where the freehold came in 
question. Suppose this was a decision at nm prim , 
the plaintiff could not recover costs unless there was a 
certificate of the Judge; but an award does not amount 
to a certificate. The only objection to this award 
seemed to be, that the arbitrator had used words which 

t 

were not necessary. He need not have said any thing 
about costs,’because, as lie had awarded no damages, 
the plaintiff would be entitled to no costs. The arbi¬ 
trator had found tlfat a trespass had been committed, 
but unless he awarded damages to the amount of 40s. 
the consequence of the legal event contended for here 
could not follow. 

Rule discharged. 


1819 . 

Willis 

against 

OsBOBNB. 


* 


(a) Roc t \ deni. Wood v. Doe, 2 T. R. 644. 
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1810 . 

Wednesday, WADWORTH OgOtmt AtLEJT. 

Feb. 10th. ( ° 

Plaintiff's attor- Jj) Qjj PHUS on a former day obtained a rule, calling 

to refund the on the plaintiffs attorney to shew causQtJmtehe 

should not refund the costs of the hill of 
nopredpe^r 4 ^ ssue( ^ in this cause, and why he should notr<anftwer : the 
whrrantto prose- matters of the affidavit, and pay the costs of'this*tt>rili?t 
the office; and cation. The affidavit of the defendant statedf; that in," 
not* answcrh>g 0r February 1817 he was served with the co{&*jp|^ bill 
the affidavit°c Middlesex, at the suit of the plaintiff, tnkt ne had 

lating thereto, paid costs upon it to the amount of 2l. 8s. that in No- 
v ~' : vember last he searched at the Bill of Middlesex Office, 

and found that there was no precipe or warrant to pro¬ 
secute filed. 

Barrow now shewed cause, and stated that the writ 
had been issued by a clerk of the plaintiff’s attorney, 
and he contended that it was regularly issued, as ap¬ 
peared by the writ annexed to his affidavit. 


Adolphus , in support of the rule, urged that it was 
impossible for a precipe to have issued without being 
able to find some traces of it in, the office. The writ 
itself now produced bore upon the face of it the appear¬ 
ance of fabrication, and the fact of no trace of it being 
to be found in the office, was a strong confirmation of 
the, suspicion., 

'J’he Court having inspected the writ, ordered the 
rule to be made absolute, and directed an attachment 
to issi& against the plaintiff’s attorney, for not answer¬ 
ing the matters of the affidavit. 

* Rule absolute. 


(a) See Tidd, 6tk ed. 158; and see th« Forms of Frsoipes, Tidd’t A 
1th ed. 75. Imp. K B. 8th t&. 150,1. 
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1810. 


Cooper against Johnson. ivf ioS? 


)AM on a former day moved to set aside the award 
Jr!$his case, on the ground tfiat the authority of the 
aybitratw was countermanded by the death of one of the 
parses the award, was published. By an order 

of nisi prius at the sittings at Westminster Hall on the 
$2d te last, all matters in difference between the 
partft^tyjtite referred to an arbitrator. Before the latter 
made his award the plaintiff died, but notwithstanding 
this the executors were entitled to enter up judgment 
on the authority of stat. 17 Car. 2. c. 8. (6) 


Where a cause 
is referred by or¬ 
der of nisi prius, 
to arbitration, 
the death of one 
oi the parties at 
any time before 
the award made 
is a revocation 
of the arbitrator’s 
authority, and 
the Court will 
set aside an a- 
ward made sub¬ 
sequently to 
such death, (a) 


Gurney now shewed cause against the rule, and cited 
Potts v. Ward (c) as a decisive authority against this 
application, because there it was expressly held that the 
death of one of the parties is a revocation of the arbi¬ 
trator’s authority. 


Adam in support of his rule cited Turner v. Cozvper (d) 
in aid of the principle he contended for. There a 
rule was taken by copsent to refer it to the Prothonotary 
to inquire into the quantum of the debt and the value 
of the goods lfevied, and before the Prothonotary made 


i • 

(а) Vide Toumint y. Hartop, 1 Moore, 287, where a verdict was taken for 
the plaintiff by consent, subject to the award of an arbitrator, such reference 
being authorised by an order of nisi prius, and the defendant died after the 
verdict, but before the award, and the arbitrator after such death made his 
award, Ordering a verdict to be entered for the defendant; it wdb held that 
the award was bad, as the death of the defendant was a revocation of the 
arbitrator’s authority. But see Bower v. Taylor, E. T. &6 Geo. 3. cited in 
Caldwell on Arbitrations, p. 30. 

(б) By that statute it h enacted, “ that the death of either party between 
the verdict and the judgment shall not hereafter be alleged for error, so as 
such judgment be entered within two Terms after such verdict.” 

(e) 1st Mars. 366. • (d) Barnes, 210. 
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/ 


1810. 

Cooper 

against 

Johnson. 


his report the plaintiff died; his executor, on his appli¬ 
cation to stand in the plaintiff's place, was made a party 
ta the rule, and the Prothonotary was directed to pro¬ 
ceed without the consent of the defendant to this rule. 


,. The Court however said that the judgment of the 

'Court of Common Pleas in the case of Potts v. Ward most 

* * 

govern their decision. There it was distinctly held that 
the death of one of the parties is a revocation of the 
arbitrator’s authority. It would be well tht^In future 
tlie orders of reference at nisi prius should cohta^a 
clause so as to make the award binding notwithstand¬ 
ing the death of one of the parties. This would prevent 
a great deal of inconvenience to the parties, and would 
prevent the repetition of motions of this kind. 

Rule discharged. 


Saturday, BERNARD ‘against WiNNINGTON. 

Feb. 10th. 


Where an attor- "DEADER on a former day obtained a rule calling 

certifirate°onthc on ^ ie plaintiff to shew cause why the defendant 

25 th of Nooem- should not be discharged out of custody, and why the 
ber i was arrested ° • ■ “ * 

in the beginning bail-bond should not be delivered up to be cancelled, 

of January, put 

in bail above, and did not apply to the Court to avail himself of his privilege until the 3d of 
February; Held that the application was too late, (a) 


(a) If an attorney or other officer of tlie Court be arrested, be may in 
general move to be discharged on common bail, Redman’s Case, 1 Mod. 10; 
2 Keb. 555 ; 9 Salk. 544 ; 1 Wilt. 298, Wheeler's Case. An attorney or offi¬ 
cer of a &ifferent Court was formerly obliged to find special bail, and plead 
his privilege in abatement, Snee ▼, Humphreys, 1 IVUs. 306, 2 Salk. 544, 
2<&rd. $64, 2 Jsbrd Raym. 1567, sc. This distinction however seems to be 
now abolished, and in a late case where an attorney of the Court of Common 
Pleas was arrested on iui attachment of privilege, at the suit of an attorney of 
the King’s Bench, that Court ordered the bpiUbond to be delivered up to be 
cancelled ou his entering a common appearance. Beck v, Lewin, Tid 
6th ed. Add. 1231, & see id. 20J. 
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and why all further proceedings should not be stayed' 
without costs. The affidavit upon which this motion 
was made, stated that the defendant was an attorney «f 
the Court, having taken out his certificate oil the 25th 
of November last, singe which time he*had been prac¬ 
tising as an attorney. He was arrested in the early part 
of January, and he did not make this application until 

the 3d a&Februaty. 

* 


1819. 

Berwarr 

again# 

WlNNINOTOJf. 


' ow shewed cause against the rule, and con¬ 

tended ,'lst, That this application was too late, because 
the defendant had put in bail above, which was a waiver 
of the irregularity; and 2dly, That as it appeared to be 
distinctly sworn that the plaintiff had not the slightest 
reason to believe that the defendant was an attorney at 
the time he was arrested, it would be a sufficient answer 

to the application. 

# 


The Court said that the motion was clearly out of 
time, having been made after bail above had been put 
in, and not until the 3d instant; and therefore on that 
ground the rple must be discharged. 


Rule discharged. 
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1819- 


Wednttdm), 

FA. 10th. 

Judgment 
signed and exe¬ 
cution taken 
out for costs in 
an action on 
judgment with¬ 
out leave of a 
Covrt or Judge 
under the 
45G.3.C.46.S.4. 
held irregular; 
but where recog¬ 
nizances of bail 
were taken in 
C. P. and bail 
w'erc sued in 
that Court to 
judgment, and 
having no pro¬ 
perty, ytions 
were brought on 
the judgment in 
K. B. in order 
to take their 
persons; costs 
were allowed 
by the Court 
n unepio 
tunc. (a) 


Armstrong against Fuller. 

• 

'J'HE plaintiff commenced an action in the Common 
Pleas against A. B. and the defendants became 
bail above in that action, and after judgment against 
the principal, the plaintiff proceeded by scire facias 
against the defendants as the bail on their recogni¬ 
zances, and obtained judgment against them by default. 
He then arrested the defendants in an action of debt in 
this Court on that judgment against the bail, and in 
Michaelmas Term last obtained judgment on demurrer, 
and taxed costs without applying to the Court for costs 
under the 43 Gqp. 3. c. 46. and in the vacation took 
the defendants in execution under a capias ad satis¬ 
faciendum for the debt and costs. The defendant on a 
former day in this Term moved, on an affidavit stating 
these circumstances, for a rule nisi to set aside the 
judgment and execution, and that he should be dis¬ 
charged out of custody on the ground of such irregularity 
in signing judgment for costs without the leave of the 
Court. 


Marryat now shewed cause on«an affidavit, stating 
that by the practice of C. B. bail could not be taken on 
a ca. sa. and that they had in this case sold off nearly 
all their goods, and thaj; there was rent in arrear in re¬ 
spect of their houses, and therefore the plaintiff brought 
the action on the judgment in this Court, in order to 
take the defe in execution. He contended that 

this wa$# casvin which the Court would consider that 


f 

(a) The Court allowed the costs of an action on a judgment, where the 
defendant, after judgment was obtained, sued out a writ of error, and then 
pleaded mal tid record to the action on the judgment. GarmoeU v. Barker, 
5 Taunt. 264. 
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the plaintiff ought to be allowed the costs, and would 
now give them to the plaintiff mine pro tunc , and not 
disturb the judgment which was signed for eost^, tp 
which the plaintiff was injustice entitled. 


1819 . 

Armstrong 

again# 

Fuller. 


■*> A 

Chitty , control, cited 8 Taunton 113, 4. and other 
authorities collected in Tidd. 6 ed. 1155, (a) and sub¬ 


mitted, that as the plaintiff thought proper to commence 
his action, originally in C. B. he must be taken to be 
comrtant of the practice of that Court, and having 
elected -to proceed in a Court in which the persons of 
the bail were not liable to be taken, he ought not 
afterwards to be permitted to resort to this Court and 
proceed for the costs merely with a view to take the 
bail in execution. He contended, ,that in actions 
against bail no arrest is in general permitted, and that 
by the old law, the person could not be taken in execu¬ 
tion for the breach of any contract, and a recognizance 
of bail is a contract, and this was one reason why the 
Court of C. B. do not permit a > ca. sa. against bail. 
He also urged that the plaintiff ought not to have 
arrested the defendant in the action on the judgment, 
and therefore the proceedings were vexatious, aqd con¬ 
sequently the rule ought to be made absolute with 


costs. 


. r 

Per Curiam. There is no ground for supposing that 
these defendants have been wilfully oppressed*. With 
respect to the original proceedings in the Common 
Pleas, nothing could be more natural than that the bron 
ceeding should be taken in the Couyjgf ltf. which the re¬ 
cognizances of bail were given, and it ccfr^d not be sup¬ 
posed at that time that there would be any necessity of 


(a) In C. P. bail cannot be taken «n a capiat ad satisfaciendum, Wooden 
v. Moron, 2 Marsh, Rep. 186. 6 Taunt. 499. S.C. Tidd, 6tbe^. 1154* 
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» 1819* proceeding against the bodies of the bail, because there 
Armstrong * was fftr reason to thinfc tJjat they had property enough 

the judgment but when it.was found necessary 
judgjgentso as to issue execution against the 
bodies in this Gourt, they had a right to hold the defen¬ 
dants to bail. 1 There is nothing of^ressive in that. Here 
• thiSy certainly have taken their judgment for ijosts, 
without adopting that step which by the provision, of 
the 43 G. 3. c. 46. ought to have been adopted/and by 
that means they have forced the defendants* to .make 

“ ^ • jf 

the application in question, and therefore the de&gcu(iii& 
are entitled to the costs of this application, (a) feut* in¬ 
asmuch as it is most probable that if the Qgprt had been' 
applied to there would be a ground for gmtfg the plaiu- 
tiff the costs of this proceeding, he may now have the 
option to reduce the judgment to the sum of 9 5l. which 
is now claimed, or we will enlarge this rule to give him 
aft opportunity of applying for his costs. Or if in the 
mean time the 9 5l. is paid, the defendants may be dis¬ 
charged out of custody. In all events the plaintiff must 
pay^the costs of this rule.(fe) 

Marryat then obtained a rule to shew cause why the 
taxation of costs should not stand, or why the costs of 
the former proceedings in this Court should not be 
allowed under the special circumstances of the case. 

4g< 

Chitty on the last day of the Term shewed cause 
against this rule on an affidavit stating the facts in the 
foregoiag case, and that the bail had nearly sufficient 
goods to satisfy the judgment, and shewing that the 
original defendant had w ithout their privity gone abroad, 
and left them without funds to pay the debt. He sub¬ 
mitted that this was’ therefore not a case in which the 

4__ 

< 

(a) J>e v. Lmgard, 1 East. 404. 

(b) These were afterwards taxed and paid to defendant's attorney before 
the subsequent rule was made absolute. 


against to answer 

iw.. tdPo j*; in 
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Court would give co&ts, and that the Court would not 1819, 
amend or alter the judgment.after the Term in frhich itr T , 

. Armstrong 

was Signed. against 

Fuller. 

The Court said, that under the cirt*uinstances of the 
case this rule must be made absolute, butVithout costs. 

Rule absolute without Costfe. (a) 


(«t)r t e. The defendant’*) costs of shewing cause against the last rule. 


Buckle against Roach. Thursday, 

Feb. 11th. 

£JHITTY on a former day obtained a rule to shew whereauthority 

cause why the proceedings against the defendant in “ 

this action subsequent to the writ, should not be set aside, tect defendant 

and why an attorney named Pears, who had acted on * n d before the 

behalf of the defendant, should not pay the costs of the countermanded, 

application. The motion was founded on an affidavit, the attorney 

gave an under- 

1 taking to put in 

bail for the defendant, the Court would not set aside the proceedings on behalf of defendant, 
although he disclaimed the authority of Hie attorney, (a) 


(<r) The Court of C. 1\ refused to set aside an order of nisi ptius, referring 
a cause to arbitration, on an affidavit by the defendant stating that she had 
expressly desired her attorney not to consent to any rule of reference; and the 
Court said that granting such applications would lead to collusion, and that 
the defendant’s remedy was by action against her attorney. Filmer v Del- 
her, 3 Taunt. 486 C. P. Griffiths v. Williams, 1 T. R. 711. But it has been 
held that if u debtor pay the debt to an attorney cuing him on behalf of his 
creditor, and it turns out that the attorney had no authority from the plaintiff, 
he will be liable to pay the money again, ami his only remedy is against the 
attorney, who will be responsible, although he conceived he was acting under 
a real authority from the plaintiff, llobson v. Eaton, 1 T. JR. 62. From this 
case therefore it seems to follow, that the Court would stay the proceedings 
where an action is brought by an attorney without authority, for otherwise 
the defendant would be twice charged, see Tidd, 6th ed. 548. In Hobson 
v. Eaton, 1 T. R. 62. the record of the attorney’s being admitted to proMpule 
was insisted upon as obligatory oil the plaintiff; but the Court said that the 
record only proved that the attorney prosecuted the suit in the plaintiff’s 
name, but not that the plaintiff gave any authority to the attorney for so 
doing, vide tamen, 6 Mod. 16. 1 Salk. 86—88* 192. 
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stating that Pears had, without the defendant’s autho¬ 
rity, given an undertaking to put in bail above in the 
action, and had accordingly put in bail who had regularly 
justified. .The authority of Mr. Pears to act for the 
defendant was d&iied by the affidavit, and it was shewn 
that a Mr. Elworthy had been employed as his attorney 
for six months past. It was on this ground thatthe 
proceedings were not sustainable. . ' 

Gaselee and E. Lames now shewed cause—the; former 
for Mr. Pears , and the latter for the plaintiff; and 
from the affidavits produced, it appeared that the de¬ 
fendant had been in embarrassed circumstances, and 
had before the present proceedings informed Mr. Peters 
that he expected to have actions commenced against 
him, and desired him to protect him from arrests, and 
adopt such measures as he might think necessary for 
his defence. The affidavits further stated, that Mr. 
Pears had been in the habit of doing business for the 
defendant. 

t 'kitty, in support of the rule, admitted that the affi¬ 
davit of Mr. Pears was not to be resisted; but urged 
that as the defendant had positively disclaimed his au¬ 
thority to act for him, and had sworn that during the 
last six mon|bs Mr. Pears had acted for him in no in¬ 
stance as his attorney, the Court would not give effect 
to the prdfceedings on the bail bond. 

Per Curiam. If a party gives a general authority 
to mi attorney to act for.him, that authority continues 
in force until it is countermanded. If the attorney had 
acted without authority, the motion would have been 
w^JJ founded but as the affidavit of the defendant is 
completely answered, the rule must be 

Discharged with Costs. 
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Doe on the demise of Cottereli> against 

* . 

G . CROSS shewed pause against a rule for staying 
the proceeding^till the costs of a *former eject¬ 
ment brought by the same lessor of the plaintiff Were 
. pai,di '• , 

* * 

. t 

a 

v It appeared that the merits of this ejectment were 
tiigd at the last assizes, upon a declaration delivered in 
the year 1811, and the plaintiff was then nonsuited. 
Another ejepjcnent was now brought by the same lessor 
of the plaintij(f upon the same title; but the affidavit, 
on -shewing cause, now suggested that the lessor of the 
plaintiff now sued in a representative character, and 
that since the former ejectment the plaintiff had taken 
out letters of administration; and therefore it wits 
contended, that this case was distinguishable from 
Keene v. Angel. ( b) He further suggested that the plain¬ 
tiff was a very poor man, and was willing to go before 
the Master, and give such security for the costs of the 
present ejectment as he should direct. 


Thursday, 

Feb. 11th. 

Proceedings 
stayed in an ac¬ 
tion of ejectment 
till the costs of 
a nonsuit in a - 
former eject* 
ment brought to 
try the same ti¬ 
tle are paid, (a) 


W. E. Taunton , i,u support of the rule, said, that 
letters of administration might have been since taken 
out; but certainly that fact no where appeared upon 
any of the affidavits. This case fell precisely within 


(a) Vide Fairclaim v. Thrustout, E. 24 Geo. 3. K. B. Doe v. Law, 25 
Geo. 3. K. B. Tidd. 6th ed. 558. Adams on Ejectment, 2d ed. 316. from 
which authorities it appears, that in order to warrant the staying proceedings 
in the second ejectment till the costs of the former are paid, the title to be 
tried must be the same in both. It seems that a court of equity will in ge¬ 
neral stay, the proceedings till the costs of a former suit in' another court of 
equity respecting the same matter are paid, but the rule’is not applicable 
to a case where a suit is brought in a court of equity after the trial of an 
action in a court of law, inasmuch as the media of proof in the two .jurisdic¬ 
tions era very different. See Wild v. Hobson, 2 Vies, tf B. 105. 

"' r \ (6) 6 T. 11.-740, j 
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the rule laid down in the authority referred to. This 
action Was founded entirely upon the same title, and 
was brought by the same lessor of the plaintiff, as 
appeared in the case decided at the last assizes,and there¬ 
fore upon ever/principle this action must be stayed 

until the costs of the former ejectment should be paid. 

ibr. 

Abbott C. J. The only question in this case is; 
whether the second ejectment is in substance, brought 
to try the same title; if so, the rule is, of course; to 
stay the proceedings until the costs of the former eject¬ 
ment have been paid. This rule must be made absolute, 
unless the plaintiff can shew that he is going upon a dif¬ 
ferent title from that relied on in the former ejectment. 

Rule absolute. 


Thursday, GRIFFITHS against STEPHENS. 

Feb. 11th. 0 

Prohibition may CROSS on a former day moved for a rule to shew 

be issued to the \JT • , „ , ,, . ,, 

sheriff to restrain cause why a writ of prohibition should not be 

oerdh^ m in P a°re- * ssuc ^ directed to the sheriff of the county of Hereford 

plevin suit under It G. 2. c. 19. after the expiration of the five days allowed by 2 W. $ M. 
st. 1. c. 5. for replevying a distress, and after sale of such distress^ fa) where a person had acted 
for many years as clerk of replevins to several, and had been recognized as such by the present 
sheriff; but it did not appear that he had been appointed to his office under stat. 1 8(2. P.8; M. 
c. 12. Court granted a prohibition to restrain the sheriff from proceeding in a suit where a 
replevin had been granted by such an officer. (6) 


(a) But it seems t hat if the goods distrained remain unsold, the tenant has 
a right to replevy after the five days, although the goods may have been re¬ 
moved, Jacob'v. King, 5 Taunton 451. 1 Marsh 155- sc. 

(ft) The statute 1 & 2 P. M. c. 12* s. 3. directs “ that every sheriff of shires 
not being cities or towns made shires, shall at his first county day, or within 
two' nfbnths next after lie hath'reccived his patent of his office of sheriffwick 
depute,! appoint gnd proclaim in the shire town within his bailwick four de» 
puties at the least, dwelling not above twelve miles distant from one another, 
which said deputies so appointed and proclaimed shall have authority in the 
sheriff’s name to make replevies and deliverance of such distresses in such 
manner and form as the sheriff may and ought to do, upon pain that every 
sheriff for every month he shall be without such deputy shall forfeit 51. one. 
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to restrain him from proceedingin his Court in a plaint 
of replevin, on the ground that the replevin was out of 
time, being after the five days allowed by the slat. 
2 Will, fy Mar. st. 1. c. 5. for that ^proceeding, had 
expired. The affidavit upon which th£ motion was 
mada jstated that the sheriff had had notice of the e$pi- 
ratipn' of the five days before he granted the replevin, 
and after the distress was sold he submitted that as the 
Sheriff’s Court was a court of record with an inherent 
jurisdiction limited by act of parliament, (a) this Court 
could not take notice of that fact upon affidavit, and 
therefore the parties were driven to this proceeding, 
which, though novel in its nature, (6) was to a certain 
extent sanctioned by Lord Loughborough in Grant 
v. Sir Charles Gould , (c) in which that learned J udge said, 
“ Another ground of prohibition is where an act has 
passed with respect to any authority resident in other 
courts, as in the Ecclesiastical Court, in which there is 
an inherent jurisdiction. In such a case the Courts of 
Westminster Hall have conceived that where the autho¬ 
rity is limited by an act of parliament, the court which 
acted differently from the prescription of the act was in 
that instance exceeding its jurisdiction, and therefore 
liable to a prohibition.” On this authority, and under 
the circumstances above mentioned, he prayed the pro¬ 
hibition; and a rule nisi was accordingly granted. 


l.alf to the king and the other to the informer.” In the case of peace officers, 
justices of the peace, constables, &c. it is in general sufficient to prove they 
acted in these cases without producing their appointment, even on the trial 
of an indictment for murder, per Buller J. Berryman v. Wise, 4 T. R. 366. Sp 
on an indictment for perjury committed by the defendant-before a surrogate 
in the ecclesiastical court, proof that the person who administered the 
oath acted as surrogate, is sufficient prima facie evidence dChis appointment 
and authority. Re 1 v. Verelst, 3 Campb. 43*. Rex v. Gardner, 2 Campb. 513. 
'a) Vide Selwyn, Ni. Pri. 1096, 7.* 

(b) A similar application had not been made for upwards of an hundred 
■s, and a precedent was not known in the office, 

') 9 H. Bl. 69. 
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Peake now shewed cause, and contended that the 
only question, t as he apprehended, in this case, was, 
whether the goods distrained had been sold before the 
replevin was granted ? and he submitted that the affi¬ 
davits upon which this application was made left that 
point in doubt. 

M t ■y- 

* ’■ K 

Cross then said that the circumstance of the’goods 
having been sold before the replevin, was not tSi'e only 
ground upon which this motion was to be sustained. 
There was another, which he had, not mentioned when 
he obtained the rule, viz. that the sheriff’s deputy had 
no authority to grant replevins at the time this replevin 
was granted, inasmuch as he had not then received his 
warrant for that purpose from the sheriff, as required, by 
1 Phil. Sf Mar. c. 12, which directs that the sheriff 
shall appoint four deputies within two months, not above 
twelve miles from each other, to make replevins, on for¬ 
feiture of 5l. a month. 

r 

Peake , in answer to this objection, referred to the 
affidavit of the clerk of the replevins, which stated that 
he had been usually appointed for many years last past 

by the sheriffs of Hereford , as clerk of replevins at - . . 

a place 18 miles distant from Hereford, where the sheriff’s 
office had been usually held for the purpose of granting 
replevins in that district, and that conceiving himself to 
be fully authorized to grant replevins, he had granted the 
qqe in question. The affidavit did not state the fact of 
his having received an appointment from the sheriff of 
tbe present year, yet as the latter had recognised him as 
Tiis deputy, ancLas he knew that he had always acted as 
replevin clefk, xne Court would presume that he was a 
regularly constituted officer. But supposing there was 
any doubt upon this point, the Court would not try it 
upon a motion for a prohibition, particularly as it jould 
not be denied that the sheriff himself had juris/tiction 
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in these matters. If the replevin in this case had been 
granted without any authority, it was open to the party 
aggrieved to bring an action and try the qu£st$n, 
whether the officer had or had not any authority to 
gfant replevins. The only question now was, whether 
this was a proceeding instituted in the Sheriff’s Court 
without any authority whatever ; and if it appeared that 
hehad competent jurisdiction in these matters, the Court 
could hot proceed by prohibition. 

Cross in support of his rule was stopped by the 
Court. 

v 'Abbott C. J. It does not appear that the person 
who represents himself to have so lcxig acted as clerk 
of the replevins to the sheriff of Hereford has received 
any appointment as required by 1 Phil. 8? Mar. 
There is nothing on the face of the affidavits to shew in 
point of fact that he has been regularly appointed, and 
we cannot substitute conclusion and speculation for 
fact. I am of opinion therefore that the replevin bond 
having been granted by a person who had no authority 
to grant it, the whole foundation of the suit fails, and 
the prohibition ought to go. 

The other Judges concurred. 

Rule absolute. 
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Thundai/, ASTON am\nSt GEORGE. 

Feb. 11th. ® 

( 

An order of nin 'T'HIS was an action of slander, and by an order of 

prius referring a ^ 

cause to arbitra- Lord FJlenboroug/i, the late Chief Justice, at the 
madea'rule of sittings at nisi prius, the cause was referred td^aibitra- 
tfceWreTOca^ ^ on * The arbitrator proceeded in his reference,'and had 
tion of the arbi- examined all the witnesses for the plaintiff and several 
rity. (a) on the part of the defendant, when the latter in writing 

revoked the power of the arbitrator, on the ground that 
she could not procure the attendance of certain wit¬ 
nesses necessary to her defence, and consequently no 
award was made. Lust Term, Lord Etlenboroush’s order 
was made a rule of Court, for the purpose of applying 
for the costs occasioned by the reference ; and on a 
former day in this Term a role was obtained, calling on 
the plaintiff to shew cause why the rule for making 
Lord EIJenboroHgh’s opler a rule of Court should not be 
discharged, on the ground that a Judge’s order could not 
be made a rule of Court after the revocation of the ar¬ 
bitrator’s authority ; and the case of King v. Joseph (a) 
was relied upon. 

tm , 

Littledale now shewed cause, and distinguished this 
case from King v. Joseph, where it was held, that a sub¬ 
mission to 7 arbitration by deed may be revoked by deed, 
and notice of revocation before award made, but that 

(it) 5 Taunt. 452. Per Gibbs C. J. If the plaintiff lias by deed cove¬ 
nanted to perform ai) award, arid an award is made, the party cannot by re¬ 
voking his authority relieve himself from the action of covenant, nor will the 
Court in such case set aside the award, because it would deprive the other 
party of his action; If there is an arbitration bond in a penalty, the penalty 
cannot be revoked, but the authority inay be revoked at any time beforelhe 
making of the award. The submission should not, under such circumstances, 
have been made a rule of Court after the revocation pf the urbitrutor’siutho- 
rity, and the rule so obtained ough\ to be set aside. 
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after the revocation the submission ought, not to be 
made a rule of Court. He contended, that the order of 
a Judge was very different in its nature from a deed, 
which was an instrument executed between tlie parties 
themselves. The private agreement df the parties 
might be revoked by their own act, so as to avoid its 
effect... Where a reference takes place at nisi prius, the 
' order‘cannot be made a rule of Court until the nextTerm, 
but a revocation of the arbitrator’s authority in the 
meahtitne would avoid its effect. It is in the power of 
the party, before the next Term arrives, to countermand 
the authority, and avoid the reference, upon the prin¬ 
ciple that the submission to the reference is like an 
agreement between the parties. Not so of a Judge’s 
order, which is a judicial act, but will not be binding 
upon the parties until it is made a rule of Court, there¬ 
fore it is necessary to make it a rule of Court for that 
purpose. In this respect, therefore, the case of King 
v. Joseph is wholly inapplicable to the present, because 
there it was not necessary to malcc a submission to ar¬ 
bitration by deed a rule of Court. In that case there 
m-ight be a remedy by deed, but here there is no remedy 
at all, unless the Judge’s order is made a rule of Court. 


SOI 

1819. 

Aston 

against 

Geohob. 


Tlul/ock Serjt. and E. Lawes, in support of the 
rule, contended, that a Judge’s order was in effect the 
same as an agreement or deed, and that it is therefore 
not necessary to make it a rule of Court in order to give 
effect to it. If this submission to arbitration had been 
in point of fact by deed, the case of King v. Joseph 
would have been exactly in point; but though it was 
riot by deed, yet, from the nature of tlicinstrurneqt, it 
was really the same in point of law. They cited Tre- 
menhere v. Tresel/ian , (a) Melire v. Gratrix, ( b ) Hide 




(a) 1 Sid. 458. 


(ft) r K«jf..608. 
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Bayley J. I am entirely of the same opinion; and 
if we were not tt> hold that the Judge’s order should 
be made a rule of Court, there would be no means of 
obtaining the judgment of the Court against a party 
upon the subject of costs. Where the parties execute 
a deed, or enter into an agreement, they may revoke the 
authority of the arbitrator before the submission is 
made a rule of Court, but the party has a remedy by 
action of covenant in case there is any default in the 
performance of the agreement or the obligations of the 
deed. But not so of a Judge’s order, for there is no 
remedy for the party unless it is made a rule of Court, 
so that he may obtain judgment. The Judge’s order is 
not in thg nature of an agreement or deed, and there* 
fore I think it ought to be made a rule of Court. 

Uolroyd J. The Court has a distinct authority 
from that which the parties would have by an agree¬ 
ment between themselves. • For even, supposing the 
submission itself might be revoked by one of the parties, 
that would be no revocation of the order of the Judge, 
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* 

v. P«tit, (a) and Salk. 73 ; and contended, that in all 
events a Judge’s^ order could not be made a rule of Court 
aller*the authority of the arbitrator was revoked. 

M 

Abbott, C. J. I am of opinion that a Judge’s order 
is mainly distinguishable in its nature from a deed or 
any other instrument executed between the parties. 
The parties may revoke a deed or instrument between 
themselves, but they cannot revoke the authority of the 
Judge; and therefore I am of opinion that the riild for 
discharging the rule for making Lord Ellenborough’s 
order a rule of Court must be discharged. 


(a) l\jhan, Cas. 1S5. 
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because the parties have no authority to revokefjje act 
of the Judge, and although the submission may be 
revoked, still if the Judge’s order authorizes the arbi¬ 
trator in making his award, therfe is npthing'to prevent 
the order being made a rule of Court. * 


flOS 

« 

my. 

Aston 

again# 

Georoe. 


I/ , Be^t J. The party may revoke the submission, 
bpt that cannot put an end to the order of the Judge. 
Jf there is any person to be bound under the order, it 
list be made a rule of Court. The parties must be 
bound by the order, but its binding effect is acquired 
by its being made a rule of Court. The order directs 
that the arbitrator shall do so and so, and gives him a 
power to award costs, but the Court by the terms of the 
order has the power to say what ctosts the party shall 
pay. There have been two or three cases cited, but it 
appears to me that those cases arc directly against the 
argument which has been urged on the part of the 
defendant. The case of Hide v. Petit (a) is a decisive 
authority in this case, because it goes to shew that it is 
necessary to have a rule of Court, in order to impower 
the Court to grant an attachment for disobedience to 
the award. And the present case is clearly distinguish¬ 
able from Tremenhere v. Tresilian. (b) I am of opinion 
therefore that this order must be made a rule of Court. 

Rule discharged. 


(a) 1 Chan. Cm. 185. 


(b) 1 Sid. 45*. 
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18 ig. 


Thursday, 
Feb. lltb. 


„Same against Same. 
k 


Where an order 
of reference is 
made at nisi 
prius with the 
usua,! clause, 
empowering the 
Court to award 
costs for affected 
delay, or other¬ 
wise wilfully 
preventing 
the arbitrator 
from making his 
award j and one 
of the parties, 
after the arbi¬ 
tration has been 
entered, revokes 
the arbitrator’s 
power, in conse¬ 
quence of being 
unable to pro¬ 
cure the atten¬ 
dance of neces¬ 
sary witnesses, 
he is not liable 
to costs within 
the meaning of 
the order. 


ffJTTLEDJLE obtained another rule in this case, 
calling upon the defendant to shew cause why it 
should not be referred to the Master to tax the costs 
occasioned by the reference of this cause to arbitration, 
relying upon the words of Lord Ellenborough’s order, 
viz. “ that if either party by affected delay or other¬ 
wise wilfully prevent the said arbitrator from making 
the award, he or she shall pay such costs as the Court 
of our said Lord the King shall think right and 
just.” (/) 

Hullock Sergeant, and E. Lames , shewed cause 
against the Rule, and said, that the question was, whe¬ 
ther under the circumstances of this case it*' could be 
deemed reasonable and just that the defendant should 
be called upon to pay any costs occasioned by this 
arbitration. It was true that the arbitrator had ex¬ 


amined 22 witnesses for the plaintiff, and 11 or 12 for 
the defendant, when the latter revoked his authority, 
expressly on the ground that she was unable to procure 
the attendance of certain necessary witnesses, who had 
been subpeenaed to attend the arbitrator on her behalf, 
but who positively refused so to do. The question 
therefore was, w.hether the mere act of revoking the 
authority of the arbitrator under such circumstances 


could be considered within the terms of the Judge’s 
order as affectedly delaying or wilfully presenting, the ar¬ 
bitrator from making his award. If the defendant’s 
act was just and reasonable, it did not fall within the 


(a) Sec form of order of NiaiVriui Tidd't Forms, 4lh cd. 346, 7. 
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.mischief provided against in the order, and therefore 
she was not bound to pay costs. 

Littledale t control, submitted that the .defendant 
ought to pay the costs of the reference, l^cause, before 
she agreed to the reference, she ought to have been 
certain whether she was likely to procure the attend¬ 
ance. Qf all her necessary witnesses. If before she had 
gone, tp the reference she had been assured by her wit- 
nesses, that they would attend, it certainly would be 
rather hard, if they did not attend, to compel her to 
pay the costs. It did not, however, appear that she 
had ever made any application to those persons before 
she agreed to^the reference, to know whether they would 
attend. It appeared that there had # been six meetings 
before the arbitrator, and that she had examined a 
great many witnesses on her behalf, and it was but rea¬ 
sonable in all events that she should pay the costs of 
the two or three days employed in examining her own 
witnesses. This case was not similar to that where a 
party applied to put off a trial, and it was not necessary 
that the revocation of the arbitrator's authority should 
be obstinate and contumacious in order to bring the 

defendant within the terms of the Judge’s order. 

* A 

•• 

Abbott C. J. By the terms of the order “ if either 
party shall by affected delay or otherwise wilfully pre¬ 
vent the arbitrator making the award, he dr she shall 
pay such costs as the Court shall direct.” The Court 
has no power to direct the payment of costs, unless 
the arbitrator has by affected delay or otherwise been pre¬ 
vented from making his award. It appears to me, that 
in order to bring the party within the operation of these 
terms, it must'be a wrongful and unreasonable preven¬ 
tion. Now I cannot say that the prevention of the arbi¬ 
trator from making his*hward, in consequence of the 
absolute impossibility on the,part of this defendant of 


Saks 

against 

Saks. 
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obtaining the attendance of witnesses necessary for her 
defence, docs fall within these terms. That cannot ( be a 
wi\ful.and wrongful act which arises from the necessity 
of the cas^; nor can 1 sayj^hat the party has been guilty 
of affected de^iy'; unless it appears to be wilful ; and I 
think the word “ otherwise,” which follows those words, 
means nothing more, because it must be something 
wrongful and unreasonable. 

Bayley J. I agree with my Lord in his construction 
of the word “ otherwise,” because it must be connected 
with “ affected ” delay ,—they are both ejusdem generis. 
The word “ wilful ” in that part of the order is synoni- 
mous with wrongful. The Court must look tdtthe mo¬ 
tives of the party,^and it appears to me that the conduct 
of the defendant in this case does not come within the 
substantial meaning of the order; and therefore 1 think 
the Court is not at liberty to award any costs. 

Holroyd J. I ana of the same opinion. I think, 
that there must not only be a prevention, but that the 
prevention must be by reason of the misconduct of the 
party, in.order to pall upon the Court to charge her with 
costs.' It appears that the defendant had used every 
means in her power for the purpose 6f gaining the attend¬ 
ance of her necessary witnesses, and that she did not 
revoke the arbitrator’s authority until there was no hope 
of procuridg their attendance. This is not like the case of 
a trial at law, where the party could compel the attend¬ 
ance of the witnesses. It appears to me, therefore, that 
this is not such a prevention as under the circumstances 
would fall within the meaning of the words ** affected 
delay or ptherwise wilfully prevent.” Wilful means a 
spirit'of opposition, whether right or wrong, reasonable 
or unreasonable. 


Best J. concurred. , 


Rule discharged, 
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Ex parte Bartlett.’ 

M moved, that this gentleman might be re¬ 
admitted as an attorney of the Court, upon payment 
of the arrears of duty, and a small fine, without a Term’s 
notice, on an affidavit stating that he had been duly ad¬ 
mitted and sworn, but for some time past had omitted 
to take out his annual certificate, in consequence of his 
having involved himself in pecuniary difficulties, and 
having been subjected to severe illness subsequently 
thereto. The affidavit, however, did not state that 
during tlftt time he had discontinued to practise, or 
that he had continued to practise under a supposition 
that his certificate had been obtained. 


Thursday, 

Feb. llth. 

An attorney who 
has omitted to 
takeout his cer¬ 
tificate by rea¬ 
son of pecuniary 
difficulties and 
illness, will not 
be readmitted 
without a Term’s 
notice, (a) 


Abbott C. J. If an attorney discontinues practis¬ 
ing, and applies to be readmitted, it is like a new admis¬ 
sion, and he must give the usual Notice in such cases. 
The affidavit here does not state that the party discon¬ 
tinued to practise. This is not like the case' where an 
attorney continues to practise under a mistaken idea that 
his certificate has been taken out by his agent, for in 
such case the Court has readmitted an attorney without 
a Term’s notice. ( b) 

Bayley J. He must distinctly swear that he had 
not continued to practise , otherwise he might be crimi¬ 
nally culpable. The only exception which has’ been 
iha'de so as to dispense with a Term’s notice, is where 
the party has continued to practise, having reason to 
suppose that his agent, or some other person, has taken 
out a certificate for him. 


(a) See E* parte — — «■■■ — 8th Feb. ante 165. 

(b) Ex parte Winter, 1 Bar#. 6$ Aid, 189. 
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Ex parte 
Bartlett. 


THtinday, 

Feb. 11th. 

An attorney will 
not be readmit¬ 
ted without a 
Term’s notice, on 
the ground that 
he has been 
abroad for some 
time, and that 
his agent ne¬ 
glected to take 
out hiscertificate 
during his ab¬ 
sence. (a) 


Best J. If this gentleman could be readmitted 
upon the affidavit before the Court, it would be visually 
doing away with the rule which requires a Term’s no¬ 
tice. 

Application rejected. 


Ex parte Watson. 


r £ 1 INDAL applied on behalf of this gentleman to 
be readmitted an attorney of the Court, on paying 
a small fine and the arrear of duty, but without a Term’s 
notice, on an affidavit stating that his agentjjtad taken 
out a certificate t for him in November last, not knowing 
at the time that he had not had his certificate for the 
preceding year, which omission was occasioned by his 
having gone to Paris upon business, and elsewhere, and 
his agent'having neglected to take out his certificate. 
Under these circumstances it was necessary this gentle¬ 
man should apply to the Court to be readmitted with¬ 
out a Term’s notice. He referred to Ex parte Win¬ 
ter, (b) and Ex parte Dent, (c) as authorities for this 
application. 


Bay ley J. said, this case was distinguishable from 
those referred to, because they were eases where the 
party hdd been continuing to practise, and had been 
misled, by supposing that the agent had duly taken out 
the certificate. But here that excuse did not apply r , 
because the gentleman ou whose behalf this application- 
was made, must necessarily have discontinued practis¬ 
ing whilst he was abroad, or else he might be continuing 
to practise, knowing that he had not taken out his cer- 


(«) See preceding Case. 

(b) 1 Bam. if A!d. 189. (c) Id. 190, 
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tificate. Unless some decisive authority could be shewn, 
his Igprdship, sitting as a single Judge, did not think he 
could readmit the attorney without a Term’s notice, t 

Application refused. 


De Normanville against Meyer. 

I N this case the defendant appeared and pleaded in 

person, and the plaintiff’s attorney had signed in¬ 
terlocutory judgment, and had given notice of executing 
a writ of inquiry; notwithstanding, the defendant had 
filed a plfea of misnomer , which was pleaded in person , 
and not signed by counsel. • 

Barry moved to set aside the judgment, on the 
ground that it was signed irregularly, there being a plea 
filed within the four .days according to the practice of 
the Court. The ground upon wtiich he presumed that 
the plaintiff had signed the judgment, was that of con¬ 
sidering the plea so filed as a nullity, because by the 
rule of the Court all special pleas must have the signature 
of counsel annexed thereto, before they can be filed; ( b ) 
but he submitted, that as the plea of misnomer was 
such a plea as no other person could be so cognizant of 
as the defendant himself, and as he had verified it by an 
oath; and as the rule of Court, with regard to special 
pleas, only required the sanction of counsels’ names, 


(a) In C. P. although a defendant conducts his cause in person; if he tile 
a special plea it is a nullity, unless it be signed by counsel. Samuel r. Dunne, 
3 Taunt. 386. • 

(k) By rule 18 Car. 3. “ It is ordered that no special pleas or demurrers in 
law, in any cause here in Cod'* now depending or hereafter to be prosecuted, 
shall be received by the clerks of the papers, before such pleas,or demurrers 
shall be signed with the proper hand of some counsel in’that behalf retained.*’ 
As to what pleas must be signed and what must not, see Tidd, 6th cd. 713, 


809 

1819. 

Exports 

Watsox. 


Thursday, 

Feb. 11th. . 

Plea of misno¬ 
mer in person, 
without the sig¬ 
nature of coun¬ 
sel ; Held that 
this was irregu¬ 
lar, and that 
plaintiff might 
sign judgment as 
for want of a 
plea. (•) 
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▼ILLS 

again# 

Miybr. 


in consequence of the responsibility required in such 
qiatters, and the responsibility of the defendant’* oath 
being greater than the vouching of counsel or solicitor, 
it ought *to supersede the necessity of counsel’s name 
and signature being annexed to it; and that therefore 
it should have been considered a good and valid plea, 
and that consequently the judgment so signed was 
irregular. 


Bayley J. considered the rule of Court peremp¬ 
tory ; and asked, whether the plea was or was not a 
special plea ? 


Barry answered, that it was certainly a special 

plea, but there ‘were other plea9 which were special, 

such, for instance, as plene administravit , and others; 

and yet defendants not employing attorney or counsel, 

but defending in their own proper person as in this 

case, were by the uniform practice of the Court allowed 

to file such pleas, which pleas were more matters of 

law than of fact; whereas the plea of misnomer was a 

plea of mere fact, and cognizable especially by the 

defendant; and it would be hard if such a plea, being 

a matter of fact, should not be allowed. 

•• 

Bayley J. said, that he considered the plea a 
special qne, and that therefore it came within the rule, 
and required the signature of counsel. 

Reader, amicus Curia, said, that the objection taken ,* 
seemed not to be, that the plea was not a special plea, 
but that‘the plea of misnomer, verified by the oath of 
the defendant in person, was such as might claim a 
distinction and be put upon the same footing as bank¬ 
ruptcy, nil debet ox plene administravit, 

Comyn mentioned a'case which he thought brought 
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the point taken, within the rules applicable to pleas of 1819* 
bankruptcy, &c. But * 

ntti 

Bay let J. The rule of Court reqipre< the sig- 
nature of counsel to such pleas, and it is tb'e irregularity 
of such proceedings that the rule is calculated to pre¬ 
vent. The object of the rule was, that no special pleas 
should be introduced on the files of the Court, without 
being sanctioned with the approbation of counsel, 
testified by his signature. 

Barry took nothing by his motion. 


Rowsell against Cox. 


Thursday, 
Ftb. llth. 


. ^CTION against the defendant upon a bail bond. 

The writ was sued out on the 16th of January , and 
the defendant regularly appeared^nd took the declara¬ 
tion out of the office, after which he filed a plea of com- 
peruit ad diem , and on the 2d of February the plaintiff 
signed judgment as for want of a plea. 


E. Fames on a forjjier day obtained a rule calling on 
the plaintiff to shew cause why the judgment should 
not be set aside for this alleged irregularity. 

• 

Barrow now shewed* cause, and said that the plea 
of comperuit ad diem was a sham plea, and ought not to 
have been filed, but delivered. 


Plea of ampe- 
ruit ad diem ia 
debt on bail- 
bond, or a gene¬ 
ral demurrer, 
must be deliver¬ 
ed and not filed; 
and if it be filed 
judgment may 
be signed for 
want of a 
plea. Delivery 
of declaration 
not necessary to 
sustain a judg¬ 
ment signed for 
want of a plea, 
for a declaration 
de bene esse may 
have been filed. 


0 

E. Lawes , contra, contended, that by the practice of 
this Court, it was not necessary to deliver a plea of this 
description, and he referred to Tidd’s Practice, (a) 

* _ _ t _ 

(a) Tidd, 6 ed. 713. It is there laid down, that there are certain com¬ 
mon pleas that need not be signed or filed, £at may be delivered to the plain- 

v 2 
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1819. 

Rowsell 
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Abbott C. J. (After conferring with the Master.) 
The Master reports to us, that such a plea as this ought 
t:o bb delivered and not filed. The attorney before he 
signs judgment, it is true, must search in the office for 
a plea, andf he signs judgment at his peril if he signs 
without search; but if he aftewards discovers that there 
is a plea in the office which ought never to have been 
put there, he is nevertheless entitled to take advantage 
of the irregularity. 


Bailey J. It was decided in Hilary 1817, that a 
general demurrer to the declaration must be delivered , 
and that filing it is irregular, and the plaintiff may sign 
judgment, though he knows that it is filed, (a) In (he 
present case, if the judgment could not be signed, the 
consequence will be that a party will be entitled to file 
every plea which ought to be delivered, and a plaintiff 
will not be able to sign judgment unless he searches at 
the office of the clerk of the papers, and when he does 
search he will probably find a plea filed which ought to 
have been delivered. If the argument in this case 
is to hold good, judgment never can be signed for filing 
a plea which ought to be delivered. 


• ** 

Holroyd J. The plaintiff must search to see if 
the plea is filed, for otherwise, if there is a special plea 

— . . . . . . . -. . . . . . .. 

0 

tiff’s attorney, saclt as emperuit ad diem, &cc. See Hendertm v. Samum, 
post 225, 12th Feb. ' There is a rale of Court ago’nst delivering pleas that 
ought to be filed. Mich. HW.lfM. It is ordereU/that no attorney or cleric 
attending here in Court presume to deliver to any other attorney or cleric 
attending here in Court, or to any other person, or receive from any attor¬ 
ney or'clerk, or any other penon, any special plea which ought to be filed in 
the office of the clerk of the papers, or a copy of such plea, before such plea 
shall be put into the office of the clerk of the paper*, and that such copy of 
such plea shall be made by the clerk attending in the aforesaid office of the 
clerk of the papers, and signed under the hand of one of the clerks attending 
there. 


(a) Andttee Tidd ( fith ed. 743. 
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properly filed, and they sign judgment without search¬ 
ing, that would be irregular. Therefore the plaintiff 
must have notice of a plea which ought not to.be filed. 
It appears here that the defendant hAs filed a plea 
which ought to be delivered, and therefore I think he is 
irregular. 


1819, 

Eowsill 

again* 

Co* 


E. Lawes then urged another objection to the regu¬ 
larity of the proceedings, viz. that there was no decla¬ 
ration delivered. But 


The Court said, that this objection was too late 
after judgment signed. The plaintiff might have filed 
a declaration de bene esse last Term, and yet the pro¬ 
ceedings would still be regular. 

Barrow for the plaintiff consented to let the defen¬ 
dant go to trial, on the condition of paying the costs 
occasioned by the plea, and the Qosts of this applica¬ 
tion, and taking short notice of trial. 

Rule absolute on these terms. 


Doe on the demise of Jones against Roe. 

t Feb. 11th. 


*JpiNDAL moved for judgment against the casual 
ejector, on an affidavit of the service of the declara¬ 
tion in ejectment on the premises upon a servant of 


Service of de¬ 
claration in 
ejectment upon 
the servant of 
the tenant in 


the tenant in possession; the affidavit further stating, F > ^?«. S8i ^ n 
that the tenant hii. self was now resident in France, whi- though the affi- 
ther he was believed to have gone for the purpose of beBef that the* 
avoiding the service of the declaration upon his person. 

■ way for the pur- 

Bayley J. said this would not do. Service of the Krdce.7*) ,dIn8 


declaration upon a servant had long been held bad. 


, ( (a) Vide ante 118. Adam oa Ejectment, 2d ed. 209, 210. 1 Tidi, 
6th ed. 509. 
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Thursday, 

Fa. 11 th. 

An insolvent 
who does not 
appear in pur¬ 
suance of the 
rule he has ob¬ 
tained for com¬ 
ing up on a par- 
ticular day to 
take the benefit 
of the Lords’ 
Act, cannot 
come up on ano¬ 
ther day without 
a fresh rule for 
that purpose; 
and therefore a 
motion to dis¬ 
charge his rule 
is unneces- 
saiy.(o) 


In the Matter of Crows. 

t 


FjpHIS defendant had obtained a special rule for the 
purpse of coming up to be discharged under the 
Lords’ Act, but he did not appear on the day mentioned 
in the rule. 


Andrews now moved to discharge the rule, which 
he thought necessary to do, lest the defendant should 
come up on another day under the same rule, and 
thereby take the plaintiff by surprise, who might not be 
aware of the day on which the insolvent chose to bring 
himself up. 

Bayley J. after conferring with the Master, said, 
there was no occasion for this motion, as the insolvent 
could not be brought ,np again without another applica¬ 
tion for a fresh rule. 


(a) By the 32 Geo. 2. c. 28. s. 13. it is enacted, that if the Court shall be 
satisfied that due notice has |been given to the creditors, of the prisoner’s in¬ 
tention to apply for his discharge, the petition shall be received, and the 
Court shall thereupon, by order or rule of the same Court, cause the prisoner 
or prisoners so petitioning to be brought up to such Court on some certain 
day in such order or rule to be specified ; and the creditors at whose suit 
the prisoner is charged in execution are to be summoned to appear per¬ 
sonally or by attorney in suefi Court, at some certain day specified for that 
purpose in such rule or order, a copy of which rule should be served on each 
creditor, and also on the gaoler, and an affidavit made of such service; or if 
the creditor abscond, so that he cannot be personally served with a copy of 
the rule, the Court will order that service upon the attorney shall be deemed 
sufficient. Darrell r. Bishop, Barnes 384. Tidd, 6th id. 379. 
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Doe on the demise qf - 


Badtitle. 



against • Thu 


irtdaU, 

Fa. lltt 


Jji POLLOCK moved for judgment against the 
* casual ejector, upon an affidavit stating that the 
deponent went to the premises in question for the pur¬ 
pose of serving the tenant in possession with a decla¬ 
ration, that he saw a female on the premises, whom he 
verily believed to be the person actually in the occupa¬ 
tion of the house, and that he accordingly left the decla¬ 
ration with her. 

Bayley J. said this was not sufficient, as the notice 
to appear was not addressed to the woman upon whom 
it was served. 

Rule refused. 

(a) The notice at the foot of the declaration must be directed to the te¬ 
nant in possession, by name. Doe v. Roe. 1 Moore 113. Adam on Ejectment, 
% edit. 203 It may be addressed to any tenant in possession, though he be 
so as servant or agent for another pai ty. Doe deni. Jama v. Staunton, ante 118. 


Service of de¬ 
claration upon a 
person whom 
the deponen£ 
believes to be 
the tenant in 
possession bad, 
because the no¬ 
tice at the foot 
of the declara¬ 
tion was not ad¬ 
dressed to such 
person, (a) 


Minchin and others against Hart. 

JN this case the writ against the defendant issued in 
Trinity Term 1818, and a declaration was delivered 
on the 12tl^ of January 1819) but not filed, and the 
defendant was under terms to plead within the first four 
days of the present Term. Before plea pleaded the 
plaintiff became bankrupt, upon which the defendant 
obtained a Judge’s order for security for costs two days 
before the time for pleading expired, and afterwards 
pleaded the plaintiff’s bankruptcy in bar. On a former 
day, Minchin obtained a rule calling on the defendant to 

• 

plaintiff to pay the costs of that application, and the defendant's 


Thursday, 

Fd. 11th. 

Plaintiff having 
become bank¬ 
rupt before plea 
pleaded, defend¬ 
ant obtained an 
order for giving 
security for 
costs, and after¬ 
wards pleaded 
bankruptcy; 
Held that the 
plea could not 
be set aside, bat 
that the order 
for giving secu¬ 
rity for costs 
should be re¬ 
scinded, the 
role discharged. 
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1819. 

Minchiit 

against 

Hast. 


shew cause why the plea of bankruptcy should not he 
se^ aside as irregular, having been pleaded after such 
order had been obtained, and why the assignees should 
not be at liberty<£o continue the action in the bankrupt’s 
name. 


G. Marriott now shewed cause, and urged that the 
case was not distinguishable from Kinnear v. Tarrant,{a) 
where it was held that in scire facias against bail upon 
their recognizance, it is competent to the defendant to 
plead in bar against the issuing of execution ; that be¬ 
fore the issuing of the alias writ of scire facias , the 
plaintiff became bankrupt and a commission issued 
against him, on which he was declared a bankrupt 
before the return of the writ, and his effects, debts, &e. 
assigned to the provisional assignee, who, before plea 
pleaded, assigned to the assignee under the com¬ 
mission, who was entitled to sue the defendants, &c. 
The language of Lord Mansfield in the MS. case cited 
by Lord Ellenborough is, that this plea is a legal bar, 
and cannot be set aside; and the same terms are repeated 
by Lord Ellenborough in his adjudication of the case 
before the Court. 

w I 

Abbott C. J. We cannot deprive the defendant oif 
this plea which it is the object of the rule to set aside J 
The utmost we can do is to rescind the order for giving 
security for costs, and discharge the rule upon the defen-^ 
dant undertaking to pay the costs of the application for/ 
that order*. The defendant takes a step by which he/ 
puts the plaintiff to expense, and if he meant to allow] 
the plaintiff to go on, he should not have Interposed by) 
seeking to impose the terms of giving security for costs] 
before plea pleaded. 



(a) 1$ East. 633. 
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■ Bay ley J. The Court would not have given the 
defendant an order for the security fo( costs if he h^d 
said he meant to defeat the action by the plea of bank¬ 
ruptcy. 


1819. 

Minciiin 

agabut 

Hast. 


Best J. It is suggested that the defendant has a 
good defence upon the merits. In that case the action 
would have gone on for the benefit of the defendant. 
However, as we cannot take the plea off the file, the least 
the defendant can do is to pay the costs of the applica¬ 
tion of the order for the security for costs. 

Rule discharged, defendant pay¬ 
ing the costs of the order for 
security, and said order also 
discharged. * 

A. Moore was to have argued for the plaintiff. 


The King against A. B. and C. D. Justices of 

Staffordshire. 


Thursday, 
Feb. 11th. 


f^HITTY moved for a criminal information against An attorney has 
^ . ... O. /*. 1 , • 1 norighttobe 


two justices of Staffordshire, on the ground of an 
abuse of their magisterial office, in separately convict 


present on the 
nearing of an 
information on 
the Game Laws, 

and therefore where an attorney for a defendant was excluded by the magistrates from the 
justice-room, the Court refused a criminal information against tt)p magistrate on that ground ; (a) 
An error in the proceedings before magistrates is no ground for a criminal information; and tho 
Court will not interfere against them, unless they have acted corruptly, (b) 


(a) This decision, however, must not be considered as authorizing justices 
of the peace in all cases, and under all circumstances, to exclude a party from 
the benefit he may wish to derive from his attorney’s presence on the hearing 
of an information on a penal statute. When a magistrate acts ministerially! 
and is examining a party on a criminal charge, it may be essential for the 
purposes of public justice that the examination should be private, and not 
interrupted by the interference of an attorney for the prisoner ; though, even 
in that case, the counsel or attorney of such prisoner is frequently permitted 
to be present, and advise him what quesjjons he should answer. But, when 
a magistrate acts judicially, and he is about to hear an information, and pro* 



CASES in HILARY TERM 


818 

1819* ing two persons under the 52 Geo . S. c. 93* schedule 

Th* Kino Lk,sect. 13. for <using dogs to kill game, not having 
again* obtained game certificates. The grounds in support 
or Stahobd^ of this motion were principally, that the magistrates 
aB»s. had deprived the defendants of the advantage of legal 
assistance, by ordering their attorney out of and keep¬ 
ing him excluded from the justice room during the 
hearing of the information. It was also objected, that 
the accusation was informal, and the innocence of the 
parties was expressly sworn to; but the affidavits im¬ 
puted no corrupt motive to the magistrates other than 
that of turning the attorney out of the room. 

Bayley J. What right had the attorney to be 
there? His presence would only produce confusion 
and irregularity in the proceedings of the magistrates. 


ceed to conviction, many cases may occur in which the practice of excluding 
an attorney would be unreasonable. In courts of justice in general, a defend¬ 
ant upon a charge of any offence not amounting to felony, has a right to 
appear and defend by attorney, Bac. AJ>. Attorney B.; and the proceedings of 
justices of the peace by summary conviction being matter of record (Palcy on 
Convictions, 38) why should a party be deprived of the same means of de¬ 
fence on such a proceeding, as in other courts? Suppose a defendant illite¬ 
rate or uninformed, and exposed to a prosecution on the Game Laws, involv¬ 
ing many complicated points of law, and especially title, it would frequently 
happen, in prosecutions before a magistrate, that the expense of counsel would 
be greater than the defendant could afford, or it might happen in a distant 
part of the country that no counsel nor any advice whatever, except that of 
an attorney, could be procured’Sn time; it would then be rather anomalous to 
maintain, that on the trial of a cause in a superior Court the d^fend^nt may 
have the benefit of hfs legal advisers, and that they are to be excluded on a 
summary proceeding before a magistrate acting judicially. In the King 
v. Simpson, 1 Stra. 44, it was held, that a conviction for deer stealing might be 
made in the absence of a defendant, and upon an appearance by an attorney 
appointed by him to defend for him, and the Court said, “ We think that it is 
certainly good; for the offender may entrust his defence to another, and the 
justices cannot enforce him to appear in person.* Paky , 107.' 

(6) It is a general rule, that a criminal information will not be granted 
against a magistrate on account of an error in judgment j but it must appear 
that he has acted corruptly or with gross partiality. Tht King v. Brooke, 
2 Term Rep. 196; Rex v. Since, (tydecot 305; 2 Burr, 719, 722, 1162. 

1 Bio. Rq>. 422; 2 Strange, 1188; 1 T.R. 652. 
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An attorney has no right to interfere with the duties of 
the magistrate in his own justice room, > 

Chitty submitted, that it was for the benefit of the 
defendant on a penal information that he should have 
the assistance of legal advisers, more especially as 
questions of title frequently arise in prosecutions under 
the game laws, and the same objection might be urged 
to the presence of counsel. 

Bayley J. An attorney in all events has no right 
to be present. It may be a different thing where coun¬ 
sel are employed. There is no corrupt motive imputed 
here to the magistrates, and therefore there is no pre¬ 
tence for this motion. 

Best J. I am of the same opinion, if there is any 
thing improper in the form of the conviction, the parties 
have another remedy; but any ^uch error is no ground 
for a criminal information, which can only be granted 
, against a magistrate when he has acted corruptly, and 
not when he has acted merely erroneously. 

Rule refused, (a) 
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1819. 

Tbs Kino 
again it 
Justxcis 
or Stafvoxb- 

8HIBB. 


(fc) Abbott C. J. and Holroyd J. were absent. 
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Friday, 

Fib. 12th, 

As insolvent 
debtor who hu 
neglected to ap¬ 
ply for hit dis¬ 
charge under the 
Lords’Act, 32 
Geo. 2. e. 28. in 
the next Term 
after he was 
charged in exe¬ 
cution, and after¬ 
wards applies, 
but was pre¬ 
vented by po¬ 
verty from pro¬ 
ceeding until 
thisTerm, cannot 
'now be dis¬ 
charged, for the 
S3 Geo. S. e. 5. 
s. 5. only ex¬ 
cuses delays oc¬ 
casioned by ig¬ 
norance or 
mistake. 


Orchard and Another against Thomas. 


jjHITTY on a former day had obtained a rule for the 
bringing up of the defendant on this day, in order 
that he might be discharged as an insolvent debtor out 
of custody under the Lords' Act, on an affidavit which 
stated that the defendant had been charged in execu¬ 
tion by the plaintiffs before Hilary Term in 1818, and 
that on account of ignorance he had neglected to apply 
to the Court in that Term, in pursuance of the Lords* 
Act, 32 Geo, 2. c. 28. That in Easter Term following 
he had given the proper notice to the plaintiffs required 
by that act, preparatory to his discharge; but that on 
account of his having a very large family, and extreme 
poverty and inability to defray the necessary expenses, 
he had hitherto been prevented from proceeding on 
such notice, but had recently given a proper notice. 


D. F. Jones , on behalf of the plaintiffs, now op¬ 
posed the defendant's discharge, and insisted that the 
32 Geo, 2. c. 28. s, 13. was imperative. ** It shall and 
may be lawful to and for any such prisoner, before the 
end of the first term which shall be next after any such 
prisoner shall be charged in execution by his creditor, 
to exhibit his petition to the court.” The application 
was therefore now too late. He submitted, that the 
statute 33 Geo, 3. c. 5, s, 5, was not applicable to this 
case. It enacts, that “ where any debtor shall have 
neglected to take the'benefit of the acts within the 
time limited, and shall make it appear to the court 
out of which the execution issued, that such neglect 
arose from ignorance or mistake , such debtor shall then 
be entitled to take the benefit of the acts, as if he had 
taken the same within the lime so limited as aforesaid.” 
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It appeared from the defendant’s own affidavit, that he 
was aware of the necessity of applying to the Court in 
Easter Term next, and his subsequent^>ecuniary embar¬ 
rassments did not constitute an excuse for .the further 
delay. The application was therefore too late, and the 
defendant must be remanded. 

Chitty submitted, that these acts, passed with a 
humane object in favour of prisoners for debt, who must 
give up the whole of their property on obtaining their 
discharge, ought to be construed liberally. The words 
in the Lords' Act, “ shall and may,” are not necessarily 
compulsory on the prisoner to make the application in 
the first term, (a) He also referred to Tidd’s Practice, 
where, upon the authority of decided cases, it is laid 
down, that a prisoner is entitled to the benefit of the 
acts who has been prevented from applying for it in 
due time by the misconduct of his agent, or by his 
ignorance of the creditor’s place of abode till recently 
before his application. (6) submitted, that under 
these circumstances the defendant was entitled to his 
discharge. 

Holroyd. The statute S3 Geo. 3. c. 5 . s. 5. by 
its recital evinces *th at the legislature intended by the 
prior act to compel the prisoner applying for his dis¬ 
charge to do so within the limited time; and the same 
statute only allows of two descriptions of excuse for 
delay in making such application, namely, neglect 
arising from ignorance or mistake . Taking the affidavit 
in this case to be true, yet the only excuse it offers for 
the delay, is poverty, and therefore, however I may 


(a) NicholU T. Neil* on, S Marih 200. Vid. Sibley r. Sibley, Barnet 379. 
Tidd't Pnct. 6th ed. 377. 

(fc) Tidd, 6th ed. 377, 8. 4 T* R. m, 367. 
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Orchard 

■against 

Thomas. 


regret the situation of the defendant, I have no 
jurisdiction to afford him relief, and he must be re¬ 
minded. ' 


Friday, Dimc&d against Clarke and another. 

Feb. 12th. 


brought an action against the de- 

a policy of insurance against fire, 

tar for costs due an( j obtained a verdict at the Lent Somerset assizes 
from the plain¬ 
tiff in the cause 1816 for the sum of 800/. The costs were taxed as 

■hhoughthTat- between party and party at 338/. and the whole amount 

qualified from* ^ ie debt and costs was afterwards paid to the plaintiff 

practising, bv himself and not to his attorney. Mr. W. E . Empson , the 

not haring taken _ 1 < J r 

out his certificate plajntifis attorney, having afterwards made application 
at the time of A 

the business done, the plaintiff haring receired the whole of the debt and costs from the defen¬ 
dant. (a) Persons discharged under the Insolrent Act are only discharged as to those creditor* 
to whom they give notice of their intention to apply to be discharged. (6) 


Attachment 
granted on the 
Master's alloca- 


f T , HE plaintiff had 
fendants upon 


- ■ ~ """""" 1 * * ----- - • -- — *— 

(а) The statute 37 Geo. 3- c. 90. s. 30. enacts, That if any person shall in 
his own name, or in the name of any other person or persons, sue out any 
writ or process, or commence, prosecute, carry on or defend any action or 
suit, or any proceedings in any of the Courts aforesaid, for or in expectation 
of any gun, fee or reward, or shall do any act in any of the said Courts as an 
attorney, solicitor, notary, proctor, agent, or procurator, of such Court, with¬ 
out obtaining a certificate in the mariner therein directed, or without entering 
the tame in one of the Courts aforesaid wherein such person shall he admitted, 
enrolled, sworn, or registered, as solicitor, attorney, notary, proctor, agent, or 
procurator, ev&y such person shall for every such offence forfeit and pay the 
sum of 501. and shall be and is hereby made incapable to maintain or prosecute 
any actum or suit in any court of law or equity for the recovering any fee, 
reward or disbursement on account of prosecuting, carrying on, or defending 
any action, suit, or proceeding, or having prosecuted, carried on, or defended 
any action, suit or proceeding, or any matter or thing relating thereto, with¬ 
out such certificate as aforesaid. 

(б) See Baker v. Sydee, 7 Taunt. 179 acc. The statute 53 Geo. 3. c. 102, 
sect. 10, directs that the Insolvent Debtors' Court shall specify in the order 
Tor the prisoner's discharge, the several persons against whose demands such 
prisoner shall be deemed by such Court entitled to be discharged by virtue 
of the act. The act therefore does not operate as a general discharge of the 
prisoner from all his debts, but only from such as are specified in the order 
by which the prisoner is discharged See further 54 Geo. 3. c, 93. », 7. 
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for the 'payment of his bill, the plaintiff obtained a 
Judge's order for its taxation, having previously given 
the usual undertaking to pay what shohld appear to &e 
due to Mr. Empson on such taxation; hut iUwas sworn 
that at the time such undertaking was given the plaintiff 
was not aware that Empson was not in a situation to 
proceed for his costs. The plaintiff neglected to appear 
before the Master at the taxation of the bill, and Mr. 

Empson 1 s costs remaining unpaid, were allowed by the 
Master's allocatur at the sum of 1 22/. 18 s.5d. Marryatt 
having obtained a rule nisi for an attachment for non¬ 
payment of this sum, 

Chitty now shewed cause upon two grounds, appear¬ 
ing upon affidavit, First, that the plaintiff’s attorney 
had omitted to enter his certificate with the proper 
officer, and was consequently precluded from recovering 
his costs; (a) and previously to the obtaining of such cer¬ 
tificate, he had omitted to take one out for the space of 
a whole year. At a subsequent period he was readmitted 
by the Court on payment of the arrears of duty and 20 s. 
fine. The 37 Geo. 3. c. 90. sec, 31. enacts that “ every 
person admitted, sworn and enrolled in any of the 
Courts as therein mentioned, who shall neglect to ob¬ 
tain his certificate thereof fdr the space of one whole 
year, shall from thenceforth be incapable of practis¬ 
ing in his own name, or in the name of any other 
person, in any of the said Courts, by virtue of stoch admis¬ 
sion, entry, and enrolment, and the admission, entry and 
enrolment of such person in any of the said Courts, 
shall be from thenceforth null and void.” It was there¬ 
fore submitted that the attorney could not recover this 
sum of money by means of an attachment, as he was 
practising illegally at the time when the business was 
performed. The second ground of objection was, that 



(a) See 37 Geo. 3. c. 90. >. ft, 3a ante 393, n. (b) 
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1819. 

Dihond 

against 

Claris. 


* 

the plaintiff, since his supposed liability accrued, had 
been discharged under the act for the relief of insolvent 
ctebtors. (a) 

Marryati and Reader were heard in support of the 
rule for the attachment. 


The Court at first seemed inclined to think that 
the plaintiff, by undertaking to pay what might appear 
due, had precluded himself from objecting to the attor¬ 
ney's right to recover for the business done, on the 
ground of his not having obtained his certificate, but 
afterwards were of opinion that construing these words 
as meaning that the party undertook to pay what should 
legally appear to.be due, the objection might be taken 
notwithstanding .such undertaking. However it was 
considered that as the plaintiff in the first instance 
had received the whole debt and costs, Mr. Empson 
might recover the sum which the Master had found 
due, without the aid of his character of attorney, by 
treating the money originally received by the plaintiff 
for the costs of the action, as received pro tanto , to 
the use of the attorney. Upon the second point, it did 
not appear that the plaintiff had given any notice to 
Mr. Empson of his intention to apply for his discharge 
under the Insolvent Act, and therefore the plaintiff 
would not be discharged by the operation of that act 
from the‘debt due to.the attorney. 


(a) 53 Gw. 3. c. 102. 
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Henderson against Sansum. . 


1819* 


Friday, 
Feb. 12 th.' 


J^EJDER, on a former day, moved to |et aside the 
judgment in this cause, for irregularity, with costs, 
such judgment having been signed after a plea was 
filed in the office. 


Cornyn now shewed cause, and contended that there 
was no irregularity in this case. The defendant had 
pleaded the general pica of bankruptcy, and it had 
been held yesterday that a plea of bankruptcy ought to 
be delivered and not filed. (6) In this case the plea 
was filed in the office; that was irregular, and there¬ 
fore the plaintiff was entitled to sign judgment. 


A general plea of 
bankruptcymuit 
be delivered and 
not filed ; but on 
an affidavit of 
merits the Covet 
set aside the 
judgment signed 
for want of a 
plea on term*. 
00 


Reader in support of his rule^said, he was not aware 
of any case in which it had been held that a general 
plea of bankruptcy must be delivered. In Tidd’s Prac¬ 
tice (c) it was laid down, that bankruptcy, among 
other pleas, need not be signed or filed, but may be 
delivered to the plaintiff’s attQrney, but it did not say 
that it shall be delivered. The practice he believed, 
certainly, had been not to deliver such pleas. 

Abbott C. J. The Master says the plea must be 
delivered and not Jiled, and therefore we must decide 
according to the practice of the Court. 

Reader said that his client had given a rule to reply, 
before the plantiff had signed judgment. He had an 


(A) Vide RowieU v. Cat, ante 211. 
(c) e Ed. wls. 


(a) 5 Geo. t. c. 30. s. 7. 
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*26 

J819* affidavit of merits, and therefore upon payment of 
H ".on 'S osts > pleading instanter and taking short notice of trial, 
against probbbly the Court would set aside the judgment. 

Sansum. 

a 

The Court made the rule absolute on these terms. 


Friday, Smith against Blundell. 

Feb. 12th. 


Defendant can- T\ F. JONES on a former day obtained a rule call- 

not try by pro- JLF % it/.. , . , , 

viso, till plaintiff mg on the defendant to shew cause why the rule 

fault'Tssuc be- obtained for trying this cause by proviso should not 

iug joined in the he discharged. The affidavit in support of the rule 
cause for the 0 % . ... 

Summer Assize* stated, that issue was joined in Trinity Term last, and 

1816, when it , , . . . . « 

was not tried, the cause went down to trial at the summer assizes tor 

ii?ggone down'to Chestcr > b y special jury, but as very few special jury- 

trial again at the men attended, neither party chose to pray a tales, and 
Summer Assizes 1 J . r , . 

1818 , upon a consequently the cause was not tried. Since then, the 

biaTiotVaviug defendant applied for a rule to try by proviso. 

been tried as in¬ 
tended, by a 

special jury, Pat'ke now shewed cause against the rule, and 

choosing 1 t^pray urged, that prior to the case going down to trial at the 

the plaintiff was * ast ass ^ zes > * ssue had been joinec^in the same cause for 

not in such de- the summer assizes 1816; and the plaintiff not choos- 

fault ns to entitle . . r 

the defendant to mg then to go to trial, pe submitted there was sufficient 

a rule for trying 

by proviso, (o) 


(a) The defendant cannbt proceed to trial by proviso until tbe plaintiff 
lias been guilty of laches in not proceeding to trial according to the course 
and practice of the Court. Sec 2 Sound. 336. a. n. 4. 2 East. 209, Sir 
Jacob Banks's case. 2 Salk. 652. except in cases where the'defendant is an 
actor, as. in replevin, &c. id. ibid. See rule Mich. 4 Ann. note c. “ no trial 
can be bad by proviso in London or Middlesex, till default made by the plain¬ 
tiff after the issue is entered on record, nor in country causes till the plaintiff 
has made default ia trying his issue the next assizes after the issue is entered, 
and in neither case till a rule for a trial by proviso be entered. Vide Staf~ 
fordshirc Caual Company v. The Trent and Mersey Navigation Company, 
5 Taunt, 577. 1 Marsh, 218. S. C. Tidd, 6th cd. 818. 
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default on his part to entitle the defendant now to a 
rule for trying by proviso. 


Jones , on the other side, said it wae true 'that issue 
was joined in this case in Trinity Term 1816, and that 
notice of trial had been received for the then next 
assizes, when the plaintiff did not try; but the issue 
then to be tried, was not the issue now on the record, 
but a totally different issue, and it became so in conse¬ 
quence of the defendant’s having applied to add a fresh 
plea, so as to alter the whole record. Under these cir¬ 
cumstances the plaintiff was not in default, and there¬ 
fore he was entitled to discharge the rule for trying by 
proviso. 

» 

Abbott C. J. This application is made on the 
ground, that issue was not joined in this case until 
Trinity Term last, and consequently that the plaintiff 
has not been in default. It is^sworn distinctly, that 
the issue which the plaintiff relied upon at the last 
assizes was not the one he relied upon at the summer 
assizes 1816. The defendant does not deny that issue 
was joined in last Trinity Term, and therefore as there 
is no default on th^ part of the plaintiff, I think we 
ought to make this 


fi«7 

1819. 

Smith 

agedrut 

Blukdiu.' 


Rule absolute. 
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18)9. 

Friday, 

Fdi. iith. 

Affidavit must 
state in the jurat 
the day on 
which itis sworn. 


Friday, 

Feb. Hth. 

Service of decla¬ 
ration iu eject¬ 
ment upon a 
woman on the 
premises,who re¬ 
presented herself 
to be the wife of 
the tenaut in 
possession, insuf¬ 
ficient, because 
the affidavit of 
service did not 
aver the depo¬ 
nent’s belief of 
the fact, (a) 


Doe v. Roe. 


QAMPBELL moved for judgment against the ca¬ 
sual ejector, but stated an omission in the affidavit 
of the service of the declaration in ejectment, the jurat 
having omitted to state the day of the month on which 
the deponent was sworn. He submitted that it was not 
necessary to reswear the affidavit, but merely for the 
commissioner to insert the day of the month according 
to his recollection of the time when the oath was admi¬ 
nistered. 


Holroyd J. said that tne jurat must either be 
amended, or an affidavit produced on the part of the 
commissioner as to his recollection of the day when the 
affidavit was sworn 

Rule refused. 


Doe on the demise of Simmons against Roe. 

^JHITTY moved for judgment against the casual 
ejector, on an affidavit stating the service of the 
declaration upon a woman on the premises, who repre¬ 
sented herself to be the wife of the tenant in possession, 
but as the affidavit did not go on to add “ which depo¬ 
nent verily believes to be true,” 


The Court held this insufficient, and therefore re¬ 
fused the rule. 

Rule refused. 


(a) Service on the wife of the tenant in possession, either upon the pre¬ 
mises or at the husband’s house (so that the husband and wife appear to be 
living together) is sufficient; and if the wife neglect to deliver the declara¬ 
tion to her husband, he must answer for her default. Doe dera. Morland 
v. Bayliss, 6 T. It. 76o. Doe dem. Baddam, v. Roe, 9 Bos. if PuL 65. 
Goodnight v. Thrustout, 2 Bla. Rep. 600. Goodtitle v. Badtkle, 1 Bos. If Pul, 
384. Jemny v. Cutis, 1 Bos. if Pul. New Rep. 308. 
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1819. 


Hartley .against Barlow. Friday, 

• Feb. 12th. 

4 


HI TTY shewed cause against a rule for an attach¬ 
ment against an attorney of this Court, for his con¬ 
tempt in not paying the sum of 200/. to the plaintiff, 
pursuant to the Master’s allocatur. The answer to the 
application was, that the affidavit upon which the rule 
bad been obtained was only made by the plaintiff’s clerk, 
who swore that he demanded the money, but did not 
shew any authority, by power of attorney or otherwise, 
to receive it, or that he had produced such power. 


Attachment for 
contempt in not 
pacing money 
pursuant to the 
Master's alloca* 
tur, cannot be 
supported on ts 
affidavit stating 
a demand of foe 
money by a 
clerk- (a) 


Holt , in support of the motion, admitted that it did 
not appear that the deponent had any power of attorney. 

Abbott C. J. A mere clerk will not do. You 
must shew him in contempt by refusing to pay the 
money himself to the principal, before you can charge 
the party with an attachment. 

Rule discharged. 


(a) A copy of the rule witfr the Master's allocatur thereon, should be per¬ 
sonally served on the party liable to the costs; and at the same time the 
original rule should be shewn. The King v. Smithies, 3 T. R. 351 - 3 Taunt. 
485. Tidd. 1026, and a demand of payment made, id. ibid. So in order to 
ground an attachment for nonperformance of an award, it is not jufficicnt to 
shew facts from which it may be inferred that the award has come to the hands 
of the party proceeded against. Brander v. Penleage, 5 Taunt. 813. There 
must be personal notice of the award, and a personal demand of thu money; 
and the naming of a particular time and place in the award, does not super¬ 
sede the necessity of a persons! demand, which is absolutely necessary in 
order to bring the party into contempt. Brandon v. Brandon, 1 Bos. <3f Pul. 
394. 2 Sound. 186. note 1. 1 Salk. 83. 12 Mod. f 57, 312. If the demand 
be made by a third person, a copy of the power of attorney should be served 
upon the opposite party. Per Lord Kenyon, H. 38 Geo. 3. K. B. Tidd. 881. 
But see 2 Bio. Rep. 990. 
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1819. 


Friday, 

Feb. 12 th. 

Where plaintiff 
dots not declare 
within the Term 
of which writ is 
returnable, de¬ 
fendant is in ge- 
nferal entitled to 
an imparlance; 
but aider where 
delay in declar¬ 
ing is occasioned 
by defendant 
himself, as by 
his unnecessarily 
obtaining an or¬ 
der for particu¬ 
lars, with a stay 
of proceedings 
until they liave 
been deli¬ 
vered. (o) 


P<age against Vogel and another. 


^JURWOOD shewed cause against a rule obtained in 
this case on a former day for setting aside the in¬ 
terlocutory judgment signed for irregularity, on the 
ground that the defendant was entitled to an imparlance. 
The writ was returnable early in Michaelmas Term, time 
enough for the plaintiff to have declared as of that 
Term, but he did not declare until after the essoign day 
of the present Term; and on shewing cause Curwood 
said that if there were no other circumstances in 
the case hut those stated, the defendant would be 
entitled to an imparlance; but he contended that the 
delay of the plaintiff should be a voluntary delay, 
or that if the defendant delayed tlie plaintiff, and pre¬ 
vented him from declaring, as for instance, by obtain¬ 
ing an injunction, then the defendant was not entitled 
to an imparlance. He suggested that the circumstances 
of the delay in this case arose from the act of the tle- 


(a) The general rule seems to be, that where the writ is returnable in one 
Term, but the declaration is not delivered or filed, and notice thereof given 
before the essoiga day of the second Term, the* defendant is not-obliged to 
plead in the same Term, but is entitled to an imparlance, except where bail 
is not perfected. Imp. K. B. 8th ed. 265. From Rule Trin. 5 & 6 Geo. 2. 
n. b. Rule Mich. 10 Geo. 2. reg. 2. and Rule T. 22 Geo. 3. K. B. it appears, 
that when the process in K. B. is returnable the last return of the Term, or 
when the process is returnable before the last return, but the declaration is 
not delivered or filed, and notice thereof given four days exclusive before the 
end of the Term", the defendant, if completely in Court, is entitled to an im¬ 
parlance, and need not plead until the first four days of the next Termj and 
if the plaintiff omit delivering or filing his declaration before the essoign day 
of that Term, and giving notice thereof, Ihc defendant will also be allowed to 
imparl to a subsequent Term. 2 Sound. 2, note 2, 4th ed.; Tidd, 6th ed. 483. 
Where the defendant does not perfect bail, and thereby prevents the plain¬ 
tiff from declaring in chief, he is not entitled to an imparlance, as the plain¬ 
tiff on bailable process is not bound to declare de bene esss. Kent v. Yutes, 
6 Taunt. 261; 1 Marsh, 587, sc.; Bailey v. Hardier, 2 Bos. Sf Bui. 126 ; Rol- 
ktloH v. Scott, fl T. B. 372; Imp^K. JB. 8th ed. 266; Tidd, 483. 
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fendant himself for as soon as the plaintiff had sued 
out his writ, and before he had declared, the defendant 
obtained the usual order for a particular of the plaintiff's 
demand, with a stay of proceedings tilHhat was given. 
This was an action by the assignees of a bankrupt for 
goods sold to the defendants—the bankrupt had ab¬ 
sconded, and his books had also disappeared, therefore 
they could not furnish the particular. It appeared that 
the plaintiff had called upon the defendant himself be¬ 
fore the commissioners of bankrupt, and he admitted 
that he had an account of all his dealings with the 
bankrupt in his books, and that he had all the bills of 
parcels of the goods sold to him, jvith which he under¬ 
took to furnish the plaintiff, but, notwithstanding that 
undertaking, he and his attorney had constantly refused 
to give them copies of the billfe of parcels, so that in 
point of fact the defendant himself had lied up their 
hands from giving him correct particulars, the know¬ 
ledge of which he had within himself. Under these 
circumstances the plaintiffs had declared, and they gave 
such particulars as they w'ere enabled to do, and in con¬ 
sequence of the defendant having refused to plead, the 
plaintiffs signed judgment as for want of a plea. The 
question therefore was, whether under these circum¬ 
stances the defendant was entitled to an imparlance, the 
judgment having been regularly signed. 

F. Pollock in support of the motion relied‘upon the 
general rule of the Court/that where a plaintiff does not 
declare in one Term, the defendant is entitled to imparl 
to the next. 

The Court said that this rule was not without ex¬ 
ception. If the defendant was the cause of the delay, 
he was not entitled to an imparlance. It appeared that 
he himself had stopped the plaintiff from going on, and 
therefore the judgment was not irregular. He might 
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1819. 

Pace 

against 

VoGEfc. 


Friday, 

FA. 12th. 

Rules for judg¬ 
ment as in case 
of a nonsuit in 
country causes, 
•hould' be ap- 
plied for early 
in an issuable 
Term, in order 
that the plaintiff 
may have suffi¬ 
cient time to 
shew cause in 
the same Term, 
or the Court will 
enlarge the rule 
till the next 
Term, and will 
not permit the 
parties to discuss 
the rule at 
chambers, (a) 


however be let in to plead upon pay merit of costs, plead¬ 
ing instanter , and taking short notice of trial. 

“ Rule discharged on these conditions. 


Picker against Webster. 

'JHINDALL applied to enlarge the rule in this case 
for judgment as in the case of a nonsuit, on the 
ground that the application was] made so late in the 
Term that it was impossible for the plaintiff, who re¬ 
sided in the country, to prepare his instructions to shew 
cause. 

c 

Holroyd J. said that the rule must be enlarged, 
hut said that parties ought not to move for judgment 
as in case of a nonsuit in country causes so late in an 
issuable Term, the necessary consequence of which must 
be to delay the proceedings until another issuable Term. 

Rule enlarged. 


(a) The time for moving for judgment, us in case of a nonsuit in a country 
cause, seems to be in the Term next after notict^of trial is given. Tidd, 6th 
ed. 823. (note Hull v. Buchanan, 2 T. Jt. 734.) In another case on the 
same duy, the counsel for the plaintiff and defendant had consented to enlarge 
the rule to shew cause ten days after the Term. But the Court said, in 
cases of motions to set aside executions, and other instances requiring an 
**rly decision, a hearing at chambers may be obtained j but motions for 
judgment, as in case of noasuit made late in the Term, are not entitled to any 
such favourable attention, and must be enlarged till the next Term. 



in the Fifty-ninth Yeah of GEORGE III. • 


433 


1819 . 


Doe on the demise o/'Simons against Masters. 


Friday, 
Feb. 12th. 


JffANNING moved for leave to issue an execution 
against the casual ejector, after a verdict against 
the landlord, who defended the ejectment alone; and he 
submitted that he was entitled to have the rule absolute 
in the first instance, on the authority of Fenn v. Mar¬ 
riott. (6) He also mentioned, that ChitUj in the course 
of the Term had made a similar application, and had 
obtained a rule absolute in the first instance. 


Motion for leave 
to issue execu¬ 
tion against the 
casual ejector, 
where the land¬ 
lord defends 
alone, is only a 
rule to shew 
cause, (a) 


Chitty said that he had certainly moved for the rule 
in that manner, but that a rule nisi was drawn up, and 
afterwards, upon an affidavit of service on the landlord, 
who had defended, was made absolute without opposition. 

Abbott C. J. The only use in moving the Court 
is to give the party an opportunity of shewing cause 
why exeoution should not be issued; therefore the rule 
ought not to be absolute in the first instance. You may 
find in Barnes rules absolute for any thing. 

Rule to shew cause granted. 


(a) See Doe dem. Roberts and Wife v. Gibbs and Wife, ante 1 47. 

(b) Bam. 185. 
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ldig. 


Friday, 

Feb. 12th., 

Rule for special 
jury roust be 
served a rea¬ 
sonable time 
before the day of 
trial; and where 
a souse stood for 
trial at sittiugs 
in Term, and 
after rising of 
the Court, the 
day before the 
time of trial, de¬ 
fendant served 
plaintiff with a 
rule for a special 
jury, aud, not-; 
withstanding, 
the cause was 
tried by a com¬ 
mon jury; Held 
that proceedings 
were regular, (a) 


Gun against Honeyman. 

t 


Jf lTTLEDALE moved to set aside the verdict ob¬ 
tained by the plaintiff in this case at the last sit¬ 
tings in this Term at Guildhall before Abbott C. J. 
with costs, on the ground of irregularity,the irregularity 
being that the plaintiff had tried the cause by a common 
jury, notwithstanding a rule for a special jury had been 
served upon him. 


Barrow now shewed cause against the rule for set- 
tingjjaside the verdict, and he stated that the rule for the 
special jury was sferved upon the plaintiff after the rising 
of the Court on the 6th of February, and the cause 
stood in the paper for trial at Guildhall, at half past 
nine the next morning. When the cause came on, he 
mentioned the circumstances to the learned Judge, that 
a rule for a special jury had been served on the plaintiff 
the evening before, but his Lordship directed the trial 
to proceed with the common jury paunel annexed to 
the record, and accordingly the plaintiff had a verdict. 
Under these circumstances, he subny tted that the verdict 
could not be disturbed, because the rule for the special 
jury was not served in sufficient time to enable the 

plaintiff tq strike the jury. 

0 

Littledale in support of this rule said, that this was 
simply a question of regularity. By the practice of the 
Court, the rule for the special jury is to be drawn up 
and served in London and Middlesex on or before the 
day preceding the adjournment day after each Term. 
If this rule applied to sittings after Term, it equally ap- 


00 Sec die next Case. 
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plied to sittings in Term. The plaintiff had conformed 
to the rule thus laid down by Mr. Tidd, (a) and tilery 
fore he was regular. There was no other rule upon the 
subject, and therefore until the Court pronounced some 
other rule it was impossible to say that this was irregular. 

Abbott C. J. It is not necessary to lay down any 
other rule than that which common sense dictates. It 
is sufficient however to say, that the rule for the special 
jury ought to be served so long before the day appointed 
for the trial of the cause as will afford the party an op¬ 
portunity, with the ordinary dispatch of business, to 
attend to the striking of the jury. Here it is quite ob¬ 
vious that the plaintiff had not sufficient npticc of this 
rule, by which we ought to say he should be bound. 

Bayley J. Common sense pronounces the rule in 
this case. The defendant has notice of trial for a parti¬ 
cular day, and he is informed that it will be tried by a 
common jury, unless a special ^ury is struck. Service 
of the rule for a special jury the night before the'trial 
takes place is manifestly not sufficient. The rule must 
be served a sufficient period of time before the trial, so as 
to enable the party to strike the jury before the trial 
takes place. 

Holroyd J. and Best J. concurred. 

Rule discharged. 

Barrow and De/iany for the plaintiff, and Littledale 
for the defendant. 


(a) Tidd, 6th ed. 840,1, and see id. 862. By Rule h. 44 Gco. 3. “it is 
ordered by Lord Ellenborough, C. J. that in future no cause shall be tried by 
a special jury in Middlesex or London, unless the rule for such special jury 
be served, and the cause marked in the marshal's book as a special jury, on 
or before the day pteceding the adjournment day in Middlesex and London 
respectively." 10 East 1; 2 Campb. XII. Tidd, 6th cd. 862. Special jury] 
causes are appointed for particular days, and perhaps this was the reason why 
the rule was promulgated, and not with a view to any arrangement between 
the parties themselves. • 


255 

1819. 

Gun 

against 

IiONBYKAir. 
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1819* 


Friday, 

1Feb. lifth. 


Doe on the demise o/’Lorimer against Lorimer. 


Where an eject¬ 
ment by original 
was appointed 
for trial at the last 
sittings in Term, 
and the defend- 
aijt obtained a 
rule for a special 
jury, the Court 
refused to dis¬ 
charge the rule 
on the ground 
that it was ob¬ 
tained too late, 
because the 
plaintiff could 
not obtain judg¬ 
ment as of the 
present Term, 
supposing he had 
succeeded, (a) 


fjpHIS was an ejectment by original, and notice of 

trial was given for the third sittings in this Term. 
A rule for a special jury was obtained on the part of 
the defendant on the 8th instant, and the cause was 
appointed for trial on the 9th. On a former day, Chitty 
obtained a rule calling upon the defendant to shew 
cause why the rule for a special jury should not be dis¬ 
charged, upon an affidavit stating these facts, and 
alleging that there was not any possible defence to 
this action, 

• 

Gurney now shewed cause, and urged that the 
plaintiff could gain nothing by this motion, because the 
proceedings being by original, he could not get judg¬ 
ment of the present Term; and therefore the only 
ground upon which th<?motion could be sustained, viz 
that of unjustifiable delay, completely failed. 


Chitty , in support of the rule, referred to the de¬ 
cision in the last case, and contended that this was 
not a case to be tried by a special jury. 


Abbott C. J. I should have thought so too, if the 
case could have been tried with effect in this Term. If 
the plaintiff had proceeded to trial on the 9th, and ob- 


(a) The practice of the Court of Common Picas is, not to discharge the 
rule for the special jury ; but where delay is suggested as the motive for the 
application for a special jury, and this is not satisfactorily denied on the part 
of the person applying, the Court will direct the cause to be tried at the sit¬ 
tings in Term, unless consent is given to such terms as will obviate the objec¬ 
tion of delay; and giving judgment of the Term is not, it is said, always 
satisfactory, Bloxam v. Brown, 4 Taunt. 470. Tidd, 6tb ed. 842. 7 Taunt. 300. 
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tained a verdict, the proceedings would not have been 
set aside; but as he did not think fit to <Jo so, we cannot 
now interfere. 

$ 

Gurney then consented to waive the trial by a 
special jury, and Chitty obtained leave to withdraw the 
record and re-enter it so as to prevent the cause 
being tried on the next day. 


The King against the Sheriff of Middlesex. 

O n a former day a rule was obtained for setting aside 
ail attachment against the sheriff, in a cause of 
Dowgel v. Pollock, which had issued on the ground 
that bail had been put in with the filacer of London 
instead of Middlesex. 

Reader now shewed cause, ahd contended that the 
attachment was regular, and could not be set aside, 
inasmuch as the bail put in in London was no bail to 
process issued in Middlesex. 

Tindal, in support of the rule, said the application 
was merely to the indulgence of the Court, and was 
bona fide on behalf of the bail, who would ultimately 


(a) Where bail were put in in Middlesex on an original sued out in London, 
the Court held that it was the same as if no bail at ail had been put in, and 
the plaintiff might and ought to have proceeded against the sheriff for that 
default, Harris v. Calvert, 1 East. 603. The plaintiff cannot proceed by scire 
facias against the bail in the wrong county, when such bail is not warranted 
by th^ previous proceedings, id. ibid. But where the defendant was arrested 
on a testatum capias in Kent, the original being issued in Middlesex, and bail 
was put in in Kent, that county being inserted in the bail-piece, but in the 
margin these words" Testatum from Middlesex ,'’the Court licldthe proceedings 
regular, and set aside the attachment obtained against the sheriff. The King 
v. the Sheriff of Middlesex, $ M,SfS, 532m 


1819. 

Dos 

against 

Loriher 


Friday, 
Feb. 12th. 


Attachment a- 
gainst sheriff is 
regular where 
bail is put in 
with filacer of 
wrong county; 
but the Court 
directed that 
upon payment 
of costs the at¬ 
tachment should 
remain in the 
office, in order 
that bail might 
be put in with 
the proper 
filacer (a) 
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1819. 

The Kino 
against 

Ths Shbaiff 
of Middlesex. 


Friday % 

Feb. 12th. 

Writ of error is 
a supersedeas 
from the lime 
of its being al. 
lowed, without 
any notice given; 
but where de¬ 
fendant has wil¬ 
fully concealed 
the issuing of the 
writof error from 
the plaintiff, the 
Court will set 
aside an execu¬ 
tion afterwards 
issued without 
costs, and on 
terms that no 
action shall be 
brought, (a) 


have to pay the debt, as the sheriff had nothing hut the 
•.body of the defendant; he therefore prayed that the 
rule, calling upon the coroner to return the writ, might 
be stayed upon,payment of costs, in order that in the 
mean time proper bail might be put in above. 

The Court directed the attachment to remain in 
the office for ten days, as a security for debt and costs ; 
but in failure of the defendant putting in bail above 
with the proper filacer, the attachment to go. 

Rule enlarged. 


Braithwaite against Brown. 


(JHITTY on a former day obtained a rule calling on 
the plaintiff to shew cause why the execution in 
this case should not be set aside for irregularity, the 
irregularity being that a writ of error had been allowed 
two days before the execution issued. The affidavit upon 


which the motion was made, stated that the action was 
brought upon a bill of exchange accepted by the de¬ 
fendant, who let judgment go by default. On the 13 th 
of January the defendant’s attorn sy attended the Mas¬ 
ter to tax the costs, in pursuance of the notice served by 
the plaintiff's attorney, but the latter did not keep the 
appointment, and the Master would not tax the costs. 
Another appointment was served for the following day, 
but the defendant's attorney was prevented from attend¬ 
ing the taxation by other business. The costs were 
however then taxed, and a Ji. fa. was issued and exe¬ 
cuted. The defendant had brought a writ of error, which 
was allowed on the 13 th of January , and the affidavit 
swore that the plaintiff's attorney was aware of the 


(a) See the next Cam. 
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allowance of the writ of error, because the deponent 
had met him on the day it was allowed, when the latter 
charged him with haying brought a writ of error. 

Adolphus shewed cause against the rule, and admitted 
that in general a writ of error operates as a supersedeas 
from the moment of allowance, though the plaintiff be 
proceeding at a distant place in ignorance of the allow¬ 
ance ; (a) but the question was, whether the defendant’s 
attorney, by keeping the fact secret of his having brought 
awritof error, andpermitling the plaintiff to go on without 
giving him any intimation of error having been brought, 
would not deprive the defendant of the benefit of the 
present motion. It was true that there was no positive 
declaration that the writ of error was brought for delay, 
but the plaintiff’s attorney swore as to his belief that it 
was brought for that purpose, and certainly the presump¬ 
tion was very strong in favour of that belief, from the 
circumstanceof the defendant’s attorney having attended 
to tax the costs. (6) It was distinctly sworn that the 
defendant’s attorney had been served with an appoint¬ 
ment for one o’clock at the Master’s office, but at 
the suggestion of the defendant’s attorney the ap¬ 
pointment was allowed to stand for 2 o’clock; but 
when the plaintiff’s* attorney attended the Master, he 
was ^informed that the defendant’s attorney had been 
there, and had entered a caveat; the Master, however, 
said he would give another appointment for the morrow, 


(а) Hawkins v. Janes, 5 Tavnt. 204. and see tile cases collected, Tidd, 
6th ed. 1172,3. See the full argument in Menton v. Stevens, WilUs i70. In 
that case the expression in the books " execution executed ” is explained to 
mean, that if the sheriff has actually seised goods under an execution before 
the writ of error was allowed, he may afterwards proceed to a sale. 

(б) The.mere belief of the plaintiff or his attorney, that a writ of error is 

brought for delay, is not sufficient to prevent it from operating as a superse¬ 
deas. Kemplmd v. Macauley, 4 T, B, 437. 3 T. B, 78. Christie v. Richards, 
Cleghom v. Ireland, Tidd, 550. _ 


1819 . 

Bbaithwaits 

against 

Baowir. 
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18J9- 

BbAITINVAITE 

against 

Brown. 
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when the defendant’s attorney did not think proper to 
attend. It wa,s true in point of fact that a writ of 
error had been sued out before, and was in the posses¬ 
sion of the defendant’s attorney, but the attorney for 
the plaintiff denied all knowledge of this fact at the 
time he attended the Master. Under these circum¬ 
stances, the defendant’s attorney having kept the allow¬ 
ance of the writ of error in his pocket which he might 
have served, and so much address and dexterity having 
been shewn on the other side, the Court in all events 
would not make the rule absolute with costs. 

Chitty in support of the rule said that the plaintiff 
had refused to withdraw the execution, although he 
had been informed that the writ of error had been 
allowed; and therefore as the defendant had been obliged 
to apply to the Court, the rule, he trusted, would be 
made absolute with costs. 

The Couiit said, Shat under the circumstances of 
the case the ji. fa. ought to be set aside without costs, 
the defendant undertaking to bring no action, (a.) 

Rule absolute without Costs. 


(a) As to these terms, see ante 134. 
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1819 . 


against Butler. 


Friday, 
FA. lgth. 


fpHIS was an application to stay the proceedings 

pending a writ of error. The allowance of the writ 
of error was obtained at twenty minutes after eleven in 
the forenoon, and the fieri facias was issued at twenty 
minutes after one of the afternoon of the same day, and 
the question was, whether after notice for the taxation 
of costs for the same day the writ of error operated as 
a supersedeas, the plaintiff having been served with 
notice of the allowance of writ of error after the fieri 
facias issued. 

Bolland for the plaintiff, and Reader for the de¬ 
fendant. 


Where the al¬ 
lowance of a 
writ of error 
was obtained at 
20 minutes put 
11 in the fore¬ 
noon, and exe¬ 
cution issued at 
20 minutes after 
one in the after¬ 
noon, and notice 
of the allowance 
given after the 
issuing uf the 
execution; Held 
that the writ of 
error operated 
as a superse¬ 
deas. (a) 


The Court said, that under the circumstanced 
stated the proceedings ought to be stayed. 

Rule absolute. 


(a) See the last Case. 


Martin against Francis. 


Friday, 
FA. 12th. 


AN a motion, calling on the sheriff of Middlesex to The de fen dant 

shew cause why lie should not pay the plaintiff's ^uge^outof * 

attorney £ 7. 11.0. together with the costs of the appli- custody of the 
J ° sheriff, with the 

consent of the plaintiff, notwithstanding a notice from the plaintiff’s attorney to the sheriff*! 
officer, of his requisition not to release the defendant until the costs were pud $ the Court 
held that the sheriff was not liable to pay those costs, nor bound to detain the body of the de¬ 
fendant after the plaintiff was satisfied, (a) * 


(a) As to the lien of an attorney on the costs, see Tidd, 6th ed. 329,330. 
In Taylor v, Brander, 1 Esp. Rep. 43. ^t was held that the sheriff is not 
bound to discharge a defendant, unless he receive a written discharge from 

R 
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cation. The facts sworn to were these: The defendant 
wras arrested at the suit of the plaintiff upon a bill of 
Middlesex ; and the plaintiff in the action having dis¬ 
charged defendant, the latter was liberated by the she¬ 
riff, notwithstanding a notice from the plaintiff’s attor¬ 
ney not to discharge him until his costs were paid, 
amounting to <£’7.11.0.' There had been no notice 
given to the defendant by the attorney, not to pay the 
debt and costs to the plaintiff without the attorney’s 
knowledge, nor did it appear that there was any collu¬ 
sion between the sheriff and either of the parties. Under 
these circumstances this rule was obtained, calling on 
the sheriff to pay the attorney’s costs and the costs of 
the application. 

« 

Iiolt now shewed cause, and said, that the question 
which the Court: were now called upon to decide was, 
whether the plaintiff’s attorney had a lien upon the 
body of the defendant for his costs, after he had been 
discharged at the suit b'f the plaintiff. He contended, 
that this was an attempt to extend the doctrine of lien 
beyond what had ever been claimed before. An attorney 
certainly had a lien upon papers belonging to a party 


the plaintiff, and that after receiving snch discharge he might detain the 
party a reasonable time to search the office for other writs against him; that 
twenty-four hours is not to be considered an unreasonable delay, and that the 
officer is note bound to make tfyp search until the written discharge arrives. 
In C. P. a plaintiff may compromise the action without consulting his attor¬ 
ney, if there be no connivance to cheat the attorney of his costs, and where 
the plaintiff received the debt, and a certain sum towards the costs, and the feet 
was communicated to the attorney, who nevertheless proceeded to execute a 
writ of inquiry, and signed final judgment; the Court set aside the proceedings. 
Chapman v. Haw, 1 Taunt. 341. _ The plaintiff’s attorney cannot proceed with 
a cause without the consent of his client, after payment of the debt, and part 
of the costs, for the purpose of recovering the remainder of the costs, to which 
his right is doubtful, Charlwood v. Berridge, 1 Esp. Rep. 345. But if a de¬ 
fendant after action brought pay the. debt to the plaintiff without the know¬ 
ledge of the attorney, and without discharging the costs, the plaintiff has a 
right to proceed in the action for the recovery of them, Janet v, Powell, 7 Beat, 
536. 6 Esp. 40 sc. * 
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for his costs, but this was the first time that ever a lien 
had been claimed upon the body of a defendant, and 
the Court would not recognize a principle* so dangerous # 
to the liberty of the subject. It was clear that the plain¬ 
tiff had a right to discharge his debtdr without the 
authority of his own attorney. If the sheriff had autho¬ 
rity from the plaintiff to discharge his prisoner, that was 
quite sufficient for the former, and he was not bound to 
take notice of the attorney’s claim for costs. He relied 
on Wythers v. Henley (a) as a decisive authority upon 
this subject. In the present case, it was not suggested 
that there was any collusion between the defendant and 
the plaintiff, and there was no notice given to the defen¬ 
dant not to pay the debt and costs to the plaintiff, and 
therefore it was a naked question, whether the plaintiff’s 
attorney had a lien upon the defendant’s body for his 
costs. 

Chitty, in support of the rule. When an attorney 
takes upon himself the conduct of* a cause, there is an 
implied undertaking on the part of his client to pay him 
an adequate compensation for his labour; and when he 
succeeds, his remedy is against the adverse pprty, who, 
as a legal consequence of die suit, is to pay certain 
costs, and until he pays those costs he cannot be dis¬ 
charged. It is a known rule that bail cannot, after 
notice of an attorney’s lien, settle an action without 
apprizing the attorney of the proceedings. ( b ) The she¬ 
riff is not bound, upon the plaintiff’s giving him a dis¬ 
charge, to liberate the defendant; and until the sheriff 
obtains a supersedeas , he is not liable to an action for 
false imprisonment, and therefore any detention until a 
supersedeas issues would be perfectly legal where there is 
sufficient notice to him that the defendant has not satis- 


(a) Crp. Jae. 379. (b) 8 New B<jp. 99, Tidd, 0th ed. 330. 

R 2 
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£44 


1819 . 

Martin 
again ft 
Francis. 


fied all legal demands in the action for .which he is de- 
r tained. The only legitimate mode of compelling the 
defendant to pay the costs of the proceedings against 
him, is to give ^notice to the sheriff that the attorney has 
a lien against the defendant for his costs. This course 
has been pursued in the present case, for th$. plaintiff’s 
attorney gives notice to the sheriff not to discharge the 
defendant, because he has a lien against him $ hut in 
defiance of that notice the defendant is discharged. .. If 
the plaintiff colludes with the defendant or with the 
bail, and settles the action by taking part payment of 
the debt without the intervention of the attorney, the 
Court will not restrain the latter from proceeding against 
the bail, notwithstanding such settlement, (a) If this 
principle were .not to hold, in every case the parties 
would settle the action amongst themselves, and the 
attorney would probably lose his costs. In the present 
case, the sheriff’s officer having received notice that the 
plaintiff’s attorney had a lien for his costs, it was in¬ 
cumbent on him, before he discharged his prisoner, to 
see that the defendant settled those costs. [Bayley J. 
If the attorney misrepresents the case to the sheriff, 
and says he has a lien, which he has not, is the sheriff 
to retain the defendant at the peril of having an action 
for false imprisonment brought against him ?] The sheriff 
is not liable to an action of false imprisonment until a 
supersedeas issues. Where the sheriff voluntarily dis¬ 
charges the party, after an express notification that the 
attorney has * lien against the defendant, the sheriff 
would be clearly liable to discharge the attorney’s de¬ 
mand. The plaintiff is not to have the benefit of the 
process against the defendant, which puts him in a situa¬ 
tion to procure the payment of his debt, and then 
leave the attorney to seek his costs from some other 


(a) Tidd, 6 ed. 329,330. boug. l»t ed. 100, 2*6. 2d ed. 104, 239, 
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quarter. The sheriff, therefore, is not at liberty to dis¬ 
charge the defendant at the instance qf the plaintiff* 
only. \Bayley J. You say there must be a writ of 
supersedeas, in order to subject the sheriff to an action 
for false imprisonment for subsequent detention ?] In 
a case tried before Lord Ellenborough, his Lordship 
held that an action for false imprisonment will not lie 
against the sheriff until a regular supersedeas issues. In 
that case the sheriff would not give up the body of the 
party, and it was held that the action for false impri¬ 
sonment would not lie until a supersedeas issued; but it 
was said that a JudgeJs order would be sufficient for that 
purpose. [Bayley J. The sheriff is not bound at his 
peril to believe that the attorney’s demand for costs is 
well supported.] • 

»’ 

Wilde, amicus Curia, said that in the case alluded to 
by Chitty the action was brought for refusing to dis¬ 
charge the defendant after a Judge’s order for that 
purpose. 

Abbott C. J. I am quite satisfied that we ought 
not to impose any burthen upon the sheriffs, such as is 
now sought, whether the attorney has a lien or not; 
and that the body of the defendant cannot be detained 
if the plaintiff is satisfied. 

The rest of the Court concurred. 

Rule discharged. 
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1819 . 

Martin 

again# 

Fiahcu. 
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1819 . 


Friday, 

Feb. Hth, 

Parties may ap¬ 
ply to the Court 
to discharge the 
order of a Judge 
chambers; but 
where plaintiff 
gave notice of 
trial for assizes, 
and afterwards 
countermanded, 
and then applied 
for an order to 
amend declara¬ 
tion in slander. 
In the induce¬ 
ment stating the 
transactions in 
relation to which 
the words were 
uttered, and the 
order was ob¬ 
tained on the 
terms) of defen¬ 
dant’s having 
imparlance till 
next Term; the 
Court refused to 
rescind the order 
by depriving de- 
fendantofa right 
to imparl, (a) 


James against Kirk. 

npHIS was an action for slander, alleged to be spoken 
by the defendant of the plaintiff, touching certain 
transactions between the plaintiff and one Edward 
Rawlins . The defendant pleaded the general issue, 
and notice was given for trial at the last assizes for the 
county of Kent ; but a short time previous to the assizes 
the plaintiff’s attorney discovered that, owing to a 
defect in the original instructions, the nature of the 
transactions between the plaintiff and Edward Rawlins 
was erroneously alleged in the declaration, and that 
therefore he could not proceed to trial without the de¬ 
claration being amended, and there not being sufficient 
time to obtain an order for that purpose, the Judges 
being then on the circuit, he countermanded the notice 
of trial. Shortly before last Term, the plaintiff’s .at¬ 
torney laid the declaration, with further instructions, 
before counsel, in order that it might be amended, but 
he was not able to obtain the declaration as amended 
until lately. An application was then made to Mr. 
Justice Best, for leave to amend the declaration and 
issue delivered; and his Lordship made an order for 
that purpose, on payment of costs to be taxed by the 


(a) In Wright v. Stevenson, S Taunt. 850. C. P. the Court reprobated 
the practice .'of making an application to one Judge at chambers, which 
had already been refused by another Judge)at 'chambers; but said that if 
the parties were dissatisfied with the order of a single Judge, they ought im¬ 
mediately to apply to the Court. An amendment of the plaintiff’s declaration 
does not necessarily entitle defendant to plead de novo, but only where the 
amendment alters the state of the defendant’s case, Woodroffe ▼. Watson, 
6 Taunt. 400. The general rule is, that if the amendment be in matter of 
sut stance, or after plea pleaded, the plaintiff must pay costs at give an im¬ 
parlance, at the election of theedefendant. Rule Mich, 10 Geo. 2, reg. 3. 
note b. 2 Stra. 950, Tidd, 6 ed. 752. 
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Master, allowing the defendant also to imparl until next 
Term. The alterations and amendments in the decla* 
ration related only to the nature of the dealings and 
transactions between the plaintiff and J$dwarU Rawlins, 
and the application of the slanderous words to those 
dealings; but the slanderous words alleged were the 
same in both declarations. On a former day a rule was 
obtained, calling on the defendant to shew cause why 
so much of the order of Mr. Justice Best, above 
mentioned, as related to the imparlance until next 
Term, should not be rescinded. 


1819 * 

JiXEI 

qgatruf 

Kiss* 


Comyn now shewed cause against the rule, and said, 
that the Court were now called upon to revise the order 
of a Judge who had heard all the circumstances of the 
case at chambers. [.Abbott C. J. They have a right to do 
that.] Admitting that the plaintiff had a right to open this 
question again, it was clear from the facts of the case 
stated on the affidavits that there was no pretence for 
granting this motion. The action was brought in 
Hilary Term last, the general issue was pleaded, and 
notice of trial was given for the summer assizes, but the 
plaintiff upon application to the Judge at chambers 
obtained leave to declare de novo upon payment of 
costs, and giving the defendant an imparlance until the 
next Term. The plaintiff therefore having amended 
his declaration so as to materially alter the substance 
of it, the defendant, upon every principle of good sense 
and justice, was entitled to an imparlance until the 
next Term. Admitting therefore that the order of 
Mr. Justice Best was not conclusive, the Court would 
upon this statement of facts alone give the defendant 
an imparlance until the next Term. 

Chitty , contr&, contended, that the amendment made 
in the declaration could not alter the defendant’s plea 
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of the general issue, because there was not a word in 
the declaration altered with respect to the slanderous 
matter. The alterations related only to the nature of 
the dealings and^ transactions between the plaintiff and 
Edward Rawlins , and the application of slanderous 
words to such dealings—the original declaration having 
stated that the plaintiff had sold certain hides and goods 
of Edward Rawlins , whereas in fact the plaintiff had 
bought the hides and goods of that person. This alte¬ 
ration could not make any difference in the plea, be¬ 
cause the defendant could only plead the general issue. 
The alteration was only in the introductory matter, but 
the slanderous words were the same. [Best J. The 
alteration in the introductory matter might materially 
influence the defendant as to the plea he should put 
upon the record, because, as the declaration originally 
stood, the plaintiff might be nonsuited upon the gene¬ 
ral issue; but the introductory matter being altered, 
the defendant might possibly be able to prove a jus¬ 
tification. The defendant would have a right to say, 
u You have now hit upon a statement to which my 
proofs are applicable, and now I will justify.” There is 
no objection certainly to the case standing over to ano¬ 
ther assizes, if the defendant wished to plead a spe¬ 
cial plea.] 

Abbott C. J. This is an application by the plain¬ 
tiff, to set aside part of an order obtained by himself. 
He was the person applying to the learned Judge for 
the order to amend his declaration on the terms imposed 
of giving defendant an imparlance until the next Term, 
as the price of the indulgence. He need not have taken 
an order at all, but he thought fit to take it himself. 
The circumstance of a Judge having made an order at 
chambers is certainly no reason why the same question 
should not be reconsidered by the Court. It might 
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happen to be extremely fit that an order made by a 1819* 
Judge at Chambers should be rescinded or wholly dis-, " 

I J AMES 

charged. But in order to do that, it is incumbent on again* 

the party to suggest to the Court sufficient grounds to * RK * 

induce them to do so. In the present case, no suffi¬ 
cient ground appears to me to be suggested for altering 
the order of my Brother Best ; and therefore this rule 
must be discharged with costs. 

Rule discharged with Costs. 


The King in the Case of Walker against . 

kcb. 12tn. 

Whaley 5 and 

-M‘Evoy against MHEntosh. 


these cases, the coroner having returned cepi corpus 
to writs of attachment against the sheriff of Middle¬ 
sex, and this being the last day ofcTerm, 

Dowling moved for writs of habeas corpus to bring 
up the bodies of the sheriffs before one of the Judges at 
chambers, to answer to such matters as should be there 
alleged against them.* These motions were made with¬ 
out affidavit. 


Motiou for ha¬ 
beas corpus to 
bring up the 
body of the she* 
riff (on a return 
by coroner of 
cepi corpus to 
an attachment) 
before a Judge 
at chambers is 
of course, and 
made without 
affidavit. 


Ballantyne, in the course of the same day,* made a 
similar application; and the writs were severally directed 
to issue. 


END OF HILARY TERM. 
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PRINCIPALLY 

ON 

PRACTICE AND PLEADING, 

AND RELATING TO THE 

OFFICE OF MAGISTRATES, 

DETERMINED . 

IN 

Wt>t Court of Atng ’0 3Benrf), 

IN 

Easter Term, 

In the Fifty -ninth Year of the Reign of Geouge III. 


Turner against Lewis. 


{BURNEY, for defendant, moved for a new trial, on 
the ground that the verdict was against evidence 
and the opinion of the learned judge before whom 


(n) So the Court will grant a new trial where the sum found by the verdict 
amounts to the precise sum of 20/. Dyballv. Ihijfield, Mich.T. 1818. Tuesday 
10 Noo. jFVereSerjt. moved for a new trial after a verdict for the plaintiff for the 
exact sum of 20/. Abbott C. J. inquired whether, according to the rule of the 
Court, the sum found by a verdict ought not to exceed 20/. in order to become 
the subject of a new trial ? or whether the rule is, that a new trial shall be 
refused when a verdict is found for less than 20/. The Master, on being re¬ 
ferred to, said that there was no prescribed rule of Court upon the subject} 

T 


181 <J. 

Wednesday , 
April 28th. 

A new trial will 
be granted in 
trespass for cut¬ 
ting down trees, 
though the da¬ 
mages were 
under 20/. if the 
object of the ac¬ 
tion be to try a 
right of a per¬ 
manent nature, 

i» 
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1819. 

Turner 

aqainst 

Lewis. 


the cause was tried. It was an action of trespass for 
entering the plaintiff’s close and cutting down trees, 
with a common count for carrying trees away. Der 
fendant pleaded the general issue and liberum tenemen - 
turn, which was denied in the replication. The ques¬ 
tion upon the trial was as to the exact line of boundary 
in a fence between the plaintiff’s and the defendant’s 
land, and whether the trees were on the plaintiff’s or 
the defendant’s side of such line; and die jury, after a 
view of the locus in quo, found a verdict for the plain¬ 
tiff for 7l. the value of the trees cut down and taken 
away by the defendant. 


The Court, after inquiring what was the amount of 

and Frtre referred to TiJiT* Practice, 6th ed. 932, and mentioned the case of 
Taylor v. Green , as determining when the sum to be recovered is under 20/. 
the Court consider the action as too trivial to authorize the granting of a 
new trial; and in the present case, as the damages amounted to the sum of 
20/. the Court granted the rule nisi. 

The Court has frequently refused to grant a new trial where the action has 
appeared to be frivolous, as in Ufa crow v. Hull, 1 Burr. 11, where Mr. Just. 
Foster , who tried the cause, reported it to be an action of trespass extremely 
frivolous, but sufficiently proved. He said that the defence was*a very strong 
one in mitigation of damages, but yet was not a sufficient denial of the tres¬ 
pass, so that in strictness the verdict was against evidence. But he consi¬ 
dered the action so trifling, frivolous, and vexatious, that he should have 
thought sixpence damages would have been enough; whereupon a new trial 
was refused. So in Farewell v. Chaffey, 1 Burrs. 54, though the verdict was 
against evidence, a new trial was denied upon the nature of the action, the 
value of the matter in dispute, and other circumstances of the case, and Lord 
Mansfield said a new trial ought to be granted to attain real justice, but not 
to gratify litigious passions upon every point of summum jus. And see 
Bruton v. Thompson, 2 Burr. 664. Reavely v. Maimooring, 3 Burr. 1306. 
Marsh v. Bower, 2 Bla. Rep. 851. Norris v. Tyler, Cowp. 3 7. Tidd, 6th edit. 
932. But tliongh the practice of refusing a new trial where the action is 
frivolous has been long established and acted upon by the Courts, yet the 
rule by which a new trial is refused when the damages do not exceed the sum 
of 201. appears to be of recent introduction. The Court have refused to 
grant a new trial on behalf of the plaintiff on account of the smallness of the 
damages, Barker v. Dixie, 2 Stra. 1051. Hayward v. Newton , 2 Sira. 940. 
Anon. 2 Salk. 647. Mauricet v. Brecknock, Dougl. 509. But in these cases, 
although the damages were under 20/. the general rule, that no trial will be 
granted when the sum is under that amount, does not appear to have been 
udverted to. In C.P. it seems also to be a rule, that a new trial will not be 
granted where the amount is unde£ 20/. Fitzsimons v. Jnglis. 5 Taunt. 537. 
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the damages found by the jury, and ascertaining that 
they were under 20/. suggested that the smallness <5f 
the damages might afford an answer to the application; 
but, upon Gurney’s observing, that, a« the 'action was 
brought for the purpose of trying a right of a perma¬ 
nent nature, and which might become the subject of 
future litigation, this case was not affected by the ge¬ 
neral rule that a new trial is not to be granted where 
the damages are under 20/., the Court assented to that 
proposition, and granted a 

Rule nisi. 


1819. 

Turner 

against 

Le>vis. 


Lee against Thurston. 


Thursday, 
April 2'Jth. 


QHITI 1 Y moved to set aside the judgment and the 
execution tliercon, on the ground that the defend¬ 
ant whilst in the custody of a sheriff’s officer upon an 
arrest on mesne process executed the cognovit upon 
which the judgment and execution were founded, with¬ 
out an attorney on his behalf lfeing present. He sub¬ 
mitted that this was contrary to the rule of 1.3 Car. 2. (a), 


(«) By rule, East. 15 Car. 2. Reg. 2. it is ordered, “ That no bailiff or she¬ 
riffs officer shall presume to exact or take from any person, being in his cus¬ 
tody by arrest, any warrant to acknowledge a judgment, but in the presence 
of an attorney for the defendant, which attorney shall then subscribe his 
name thereunto, which said warrant shall be produced when the said judg¬ 
ment shall be acknowledged; and if any bailiff or sheriffs officer shall here¬ 
after offend, or do contrary wise, lie shall be severely punished for so doing. 
And it is further ordered, that no attorney shall from henceforth acknowledge 
or enter, or cause to be acknowledged or entered, any judgment, by colour of 
any warrant gotten from any defendant being under arrest, otherwise than 
as aforesaid." The rule in C. P. is in the same words Rule HU. 14 and 15 
Car. 2. Reg. 4 ; but in that Court it lias been held, that where a defendant is 
arrested, and executes a cogndvit while in custody, for the amount of the debt 
and costs, such a cognovit is invalid, unless an attorney is present on the part 
of the defendant. Welib v. Aspinall. 1 Moore's Rep. 428. It does not appear 
from this case, that the terms of the rule of Court were particularly adverted 
to. In K. B. there is another rule, by which it is declared that no warrant 
of attorney, executed by any person in custody of a sheriff or other officer for 
the confession of judgment, shall be valid unless there be present some attor¬ 
ney on the behalf of such person in custody, to be expressly named by him, 
and attending at his request, to inform hjjn of the nature and effect of such 

T 2 


A cognovit given 
by a defendant 
in enstodyunder 
mesne process is 
valid, idthough 
no attorney lie 
present on the 
part of the de¬ 
fendant, unless 
it be shewn that 
sonic undue ad¬ 
vantage was 
taken of him. (a) 
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l *'■ 1if not to the rule of 4 Geo. 2.; and he cited Parkinson 

Lke v - Caines, (a) Smith v. Burlton,(J>) and Tidd, 586. 575; 

luiroN. Im P- Prac : K - B ' 486 - Im P- Prac - C - P ‘ 4 67. A cog¬ 

novit was withirf the spirit of the rule of 15 Car. 2; the 

object of that rule being to prevent persons under im¬ 
prisonment from being prevailed upon to enter into 
improvident terms as a condition of their liberation. 
The terms u any warrant to acknowledge a judgment*' 
in the rule of 15 Car. 2. import any authority to sign a 
judgment , and are not limited or confined to the instru¬ 
ment technically termed a warrant of attorney. The 
rule was made to protect those who were not in a con¬ 
dition to protect themselves, and there is as much dan¬ 
ger of oppression in permitting a cognovit to be given 
by a prisoner without the intervention of an attorney 
on his behalf as in the case of a warrant of attorney 

warrant of attorney before the same is executed, which attorney shall sub¬ 
scribe his name as a witness to the due execution thereof. Rule, East. 4 Geo. 
2. K. B.—7 T. R. 7 Imp. K. B. 486. Tuld, 573. But it does not appear 
that any such rule exists in C. )£. and in that Court, where the attorney pre- 
sent on the part of the defendant was a total stranger to him, and introduced 
by the plaintiff’s attorney, the warrant of attorney was holden to be good. 
Osborne v. Davis, 4 Taunt. 7517. An attorney’s presence is not necessary 
where a warrant of attorney is given by a defendant in custody under process 
of execution, Crompton v. Steward, 7 T. R. 19. Birch v. S/tarland. 1 T. R. 
715. nor when given to a third person, at whose suit the defendant is not 
in custody. Smithy. Burlton, lEast. 241. Churchy v. Rosse. 5 Mod. 144. Re¬ 
gularly, it seems, a cognovit, which is a confession of the action, cannot be 
given before declaration, the cause of action not being expressed in the pro¬ 
cess, and therefore when a compromise takes place before declaration, it is 
said the projfer course is to take a warrant of attorney, Tidd. 6 Ed. 585. but 
in the case in 1 Moore, 429, it was held by the Court of Common Picas, 
that as it is the constant practice of that Court to allow j udgment to be entered 
up on a cognovit, on the supposition that a declaration has been cither filed of 
delivered, the Court would decide in conformity to that practice. And in 
K. B. leave has been given to file a bill against an attorney, nunc pro tunc , 
when judgment had been signed at the request of the attorney, to save ex¬ 
pense, without filing a bill, on a cognovit which he had given. Walker v. Wool- 
ley, 7 T. R. 207. Giving a cognovit will preclude defendant from objecting 
to an irregularity in plaintiff's not having filed common bail in time, according 
to the statute, Davis v. Hughes, 7 T. R. 206. As to the effect of bankruptcy, 
alitor a cognovit given, see Vnnsandon v. Crosbie, ante 16. TTie Court will set aside 
a cognovit which has been obtained by fraud. Doe v. Franklin. 7 Taunton, 9. 

(«) 3 T. R. 616. < (A) 1 East. 241. 
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to confess a judgment, because it is taken from the 1819. 

party in custody, who is anxious to get his liberty : in "leT” 

both cases the prisoner is precluded from investigating against 

1 r # ° n Thurston 

the demand of the creditor, and is liable to an imme¬ 
diate execution. The judgment of Lawrence J. in 
Crompton v. Steward , 7 T. R. 20. and of Lord Kenyon 
in Smith v. Bur It on, 1 East , 243. shew that the princi¬ 
ple of the rules of Court apply to a case of this nature. 

The case of Parkinson v. Caines appears to be a de¬ 
cisive authority. Interlocutory judgment having been 
signed against a prisoner in custody of the Marshal, 
the plaintiff’s attorney took a cognovit from him for 
200/. with a defeasance on paying 49/. the real debt 
and the costs, but no attorney was present on the part 
of the defendant. Though this case* was not strictly 
within the rule of the 15 Car. 2. which only mentions 
prisoners in the custody of the sheriff’s officers, yet the 
Court after consulting the Master interfered for the 
relief of the defendant. 


Abbott C. J. In the rule of 4 Geo. 2. the words 
are “ warrant of attorney executed.” A warrant to 
confess a judgment is a very different thing from the 
act of confessing. A warrant of attorney is only an 
authority to sign judgment; but a cognovit amounts to 
an actual confession : a warrant to acknowledge is not 
the same thing as an actual acknowledgment. If there 
is no case cited where the Court has put the construc¬ 
tion upon these rules, which is now contended for, 1 do 
not see any reason for our extending the construction. 

Bay ley J. The case of Parkinson v. Caines docs not 
decide that a cognovit and a warrant of attorney are the 
same thing. It was contended there, that the rule only 
applied to the case of a prisoner while in the custody 
of a bailiff or sheriff’s officer, whereas the defendant 
was in custody of the marshal; and secondly, that it 
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1819- only applied to a warrant of attorney, and not to a 
Lee cognovit. It is there reported, that the Court after con- 

Thurston suiting the Master, said that the case was not strictly 

within the rule, told that in the instances to which the 
rule did not apply, each case must depend on its own 
particular circumstances; and that where a case of 
oppression was established by the affidavits, they would 
interfere so as to guard against the acts of designing 
persons, or men who were under the pressure of distress 
and imprisonment. It appears to me that in the pre¬ 
sent case a cognovit is not strictly within the rule, and 
that we cSnnot enlarge its construction; and as the 
affidavits did not show that any undue advantage had 
been taken of the defendant, there was no ground for 
the application. * 

Holroyd J. and Best J. concurred. 

Rule refused. 


Vrifnj tit Phillips against Whitehead. 


Tin* Court will 
not stay pro¬ 
ceeding on a 
hail bond on 
payment of 
coats where a 
trial has been 
lost, except on 
the terms of the 
bail bond's 
standing as a se¬ 
curity, even 
u here defend¬ 
ant has surren¬ 
dered. Quaere, 
Whether the 
s:.mc practice 
would not now 
prevail in case 
of an attach¬ 
ment against 
the sheriff, (o) 



OMYN moved, that the proceedings against the 
bail upon the bail-bond might be stayed on pay¬ 


ment of costs, without the bail-bond standing as a se- 


(«) See the cases Tidd, 233,307; 1 Sel. Prac: 1st ed. 181. But where an 
attachment against the Sheriff was set aside on the ground that the principal had 
been surrendered, the Court decided that the attachment should not stand as a 
security, although a trial had been lost, Niasx. Gray. Mich. T. 57 Geo. 3. (last 
day of term.) ‘ Espinasse showed cause against a rule obtained by Holt to stay 
the proceedings on ap attachment, on payment of costs, on the ground that 
the principal had been surrendered. It appeared that a trial had been lost, 
and therefore ft was insisted that the attachment ought to stand as a security. 
Holt contra, urged that the. rule did not apply where the defendant was a 
prisoner, and here the affidavit stated that he had rendered, and it was said 
that the same point had been'lately determined by the Court in a case in 
which Comyn was engaged, who stud it had been so held; and in the principal 
case the Court held that the attachment ought not to stand as a security. 
From MS. of Mr. Espinasse; but see HiU v. Bolt, 4 T. R. 352. Tidd, 307. 
and semhle that the reasons assigned in the above case of Phillips v. TPkite- 
head are equally applicable to the case of an attachment. 

The technical expression “ lost a trial," or “ a term,” signifies that, liy 
the neglect of the defendant to perfect bail in due time, the plaintiff has 
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curity, although atrial had been lost. From the af- IB 19. 
fidavits it appeared that the defendant was arrested Phillips 
upon a Bill of Middlesex , returnable upon the first day 
of last term. Bail was given to the, sheriff, and the 
plaintiff delivered a declaration, but the bail above 
were opposed and did not justify. The plaintiff then 
took an assignment of the bail-bond, and issued writs 
against the bail, which were returnable on the last day 
of the Term. A few days previous to the present Term, 
the defendant, then in the rules of the King’s Bench pri¬ 
son, upon another action, came to the chambers of the 
Chief Justice, upon a habeas corpus , and rendered in 
this action in discharge of his bail. Notice was given 
to the plaintiff’s attorney, and a summons was taken 
out to shew cause why the proceedings on the bail- 
bond should not be stayed. On the first day of the 
present Term, the attorneys attended before IIolroyd 
J., at his chambers, who held that as the plaintiff had 
lost a trial, the bond must stand as a security for the 
debt. The ground of the present application was, that 
as the plaintiff had the body of the defendant, which 
was all that he was originally entitled to, the bail ought 

been prevented from trying his cause in and obtaining judgment of the 
term in which the writ was returnable, Hill v. Bolt, 4 T. R. 352. note a. 

The A'i/iffv. Sheriff of Surry, 5 Taunton, 606. The plaintiff, therefore, in op¬ 
posing the rule for setting aside the proceedings on a bail-bond or an attach¬ 
ment, must shew distinctly in his affidavit the time when his writ was return¬ 
able, and that he used due means to expedite the cause. The practice 
originally was, that the plaintiff must have declared de. bene esse, ff'ard v. sll- 
derton, Prac. Reg. 71. but it was afterwards decided otherwise, 2 Strange, 1262, 

1 SeUon, 1st cd. 183. But according to the last decision in the Common 
Pleas, and the present practice in the King’s Bench, the plaintiff must show 
that he declared as soon as in his power, 5 Taunt. 606. See the Practice iu 
general, 1 Sellon , 1st cd. 181 to 184, and post. Where the bail-bond is to stand 
as a security , the bail have an opportunity of trying the merits, but like bail in 
error, they arc ultimately liable for the debt, and cannot surrender their 
principal, nor will they be discharged by his bankruptcy and certificate, 

1 Sellon, 183. But by the present practice of both Courts after judgment 
against the principal, the bail are entitled to a rule to plead, demand of 
pica, &c. before judgment against them, Evans v. Summit, 1 New Rep. 63. 

1 Sellon, 182. Tidd. 294. 
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1811 ). 


Pim.I.If'S 

against 

WllUKIlEAD. 


to be discharged. It was true that a trial had been 
lest, as the plaintiff had declared against the defendant 
time enough to have the cause tried at the Sittings 
after last Term; )?ut even if the plaintiff had recovered 
judgment, he could only have taken the defendant in 
execution, and therefore he could not be injured if the 
bail were now released. The plaintiff had the highest 
security he could have in satisfaction of his debt, and 
was not entitled to the double security of the person 
and the bail-bond. 

Per Curiam. There seems to be no ground for this 
application. There is no distinction in principle be¬ 
tween an application to set aside the proceedings upon 
the bail-bond, on the ground of the surrender of the 
defendant by the bail, and an application of the same 
kind, On the ground of the defendant having put in and 
perfected bail. There can be no distinction, because 
the plaintiff lias the security of the body in both in¬ 
stances :—for in one instance, the defendant is within 
the walls of the prison; and in the other, he is in the 
custody of the bail, which is merely a change of cus¬ 
tody. It is the same in point of law, whether the 
plaintiff has the body of the defendant in the custody 
of the Marshal, or in the custody of the bail. The 
render in this case, under the circumstances stated, has 
the effect of making the plaintiff declare de novo; and 
although he appears to have got a double security, 
still he does not get it until after he has lost a trial, 
and until -after bail had been put in. The trial has 
been lost by not rendering the defendant in time. There 
seems, therefore, to be no reason why the plaintiff 
should be deprived of the security of the bail-bond. 

Holroy d J . When this case came before me at cham¬ 
bers, I was told that this point had been ruled in a case 
which was to be found in the Term Reports. I sent 
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for the case referred to, but it did not appear there, 
that the plaintiff had lost a trial, (a) Another case was/ 
also mentioned, in which it was stated, that that fact 
appeared; but upon looking at the aflj davit* the state¬ 
ment appeared to be without foundation. The question 
seemed to me to be this,—whether, the bail-bond being 
forfeited, the defendant could, by rendering after the 
plaintiff was entitled to the benefit of the bond, take 
away that benefit from him. The Court have taken 
away the benefit where no trial has been lost, upon 
payment of the costs of the proceeding on the bail- 
bond ; but in no case have they done so where a trial 
has been lost. We cannot deprive the plaintiff of the 
benefit of the complete right he had, before the render, 
of proceeding upon the bail-bond, and.it is but reason¬ 
able that in such case, after a trial has been lost, the 
bail-bond should stand itself as a security for the 
debt. {b ) The time for rendering the defendant before 
the assignment is gone by, and the bail-bond is for¬ 
feited. The only question is,* therefore, whether we 
can take away any benefit from the plaintiff except by 
putting him in the same situation in which he was be¬ 
fore. I think we cannot. 

Rule refused. 

• 

(n) See Mcasey v. Cavelt, 5 T. It. 534. 

(A) As to the effect of the bail-bond standing as a security, sec Evans v. 
Sumum , 1 New Rep. G3. Ante 271, in note* 


Kearney against King. 


jpLATT moved for a rule for the plaintiff to shew 
cause why the defendant should not be discharged 
out of custody on filing common bail, and why upon 


(a) In Inlay v, EUefsen, 3 East , 312, Lord Ellenborough stud, “ There are 
many cases in the books where a plaintiff had been suffered to holda defend¬ 
ant to bail a second time for the same cause of action, as where he has erro¬ 
neously commenced his action or mistake%his remedy, and has discontinued 


1819. 


Phuxifs. 

against 

Whitehead. 


Friday, 
April 30th. 

After a nonsuit 
on the ground of 
a variance in a 
former action, 
in which de¬ 
fendant was ar¬ 
rested, he may 
be again arrest¬ 
ed in a second 
action for the 
same cause, (a) 
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entering a common appearance the bail-bond should 
hoi be delivered up to be cancelled, on the ground that 
the defendant had been twice arrested for the same 

- ■ ——a - — ■ --—■■ . . . 

it in due time withodt oppression or laches. And in Moiling v. Buckholtz, 
3 M. & S . 153, where the defendant had been arrested under a Judge’s order, 
but was afterwards discharged by the Court on filing common bail, and was 
then arrested on a fresh writ for the same cause of action, it seems to have 
been admitted, that the second arrest was lawful, provided the former action 
had been discontinued, and the costs taxed and paid. So in Keeling v. Elliott, 
Barnes, 399, it is said to be settled, that the plaintiff may hold the defendant 
to bail in a second action, after the discontinuance of a former action, in which 
defendant was arrested. Where the plaintiff becomes bankrupt, and the ac¬ 
tion in consequence cannot be proceeded in, defendant may be again arrested 
in a second action at the suit of the assignees, Barnes v. Maton, 15 East, 631; 
Davies v. Chippendale, 2 Bos. & Pul. 282. It is otherwise where the defendant 
has been supcrscdable through the plaintiff’s laches ,* in which case a second 
arrest is not allowed in an action brought by the plaintiff for the same cause 
of action, inasmuch as the practice of the Court, by which the time is limited 
for the duration of thctlcfcndant’s imprisonment would be nugatory, if, after 
the defendant had become entitled to his discharge, he were again liable to 
suffer by the detention of his person for the same cause of action. Imlay v. 
Ellrfsen, 3 East, 309 ; Daniel v. Dodd, 8 East, 334. So where plaintiff has 
improperly arrested the defendant for goods sold and delivered before the time 
of credit has expired, hccannot arrest defendant de novo for the same debt after 
the cause of action has accrued. IFheelwrightv. Joseph, 5 M. & S. 93. A bank¬ 
rupt or insolvent debtor cannot be arrested on a subsequent promise to pay a 
debt which accrued before the bankruptcy or insolvency. IFilson v. Kemp, 
3 M. &. S. 595. K. B. but sec Horton v. Moggridge, 6 Taunt. 563. C. P, 
Tidd, 6th ed. 212, 216, 7. Dougl. 101, n. 42. 2 Stra. 1223. 

Where, however, a defendant, after being arrested, pleads in abatement the 
nonj oinder of other contractors, he may be again arrested in an action in which 
all the partners are included. Salisbury v. WhiteaU, Tidd, 178. So where defend¬ 
ant, on being arrested, gives a draft for part of the demand, and promises to set¬ 
tle the remainder in a few days, he may be again arrested on a fresh writ if 
the draft is dishonoured. Putfiford v. Maxwell, 6 (T. R. 52. Where a cause is 
referred to arbitration, the defendant may be arrested in an action on the 
award, although he.was held to bail for the original debt. Collins v. Powell, 
2T. R. 756 ; Daniel v. Dodd, 8 East, 335. But a defendant cannot be 
arrested in an action on a judgment when he was before arrested in the origi¬ 
nal action. Lewis v. Pottle, 4 T. R. 570 ; Prcndergast v. Davis, 8 T. R. 85; 
Crutchfield v. Seniords, Barnes, 116. Where no hail was given in the original 
action, defendant may be arrested in an action on the judgment, Barnes, 116. 
Where the former arrest took plate abroad, or in a Court in which the me¬ 
thods of redress are different from that in which the second arrest is made, 
the second arrest is lawful, though for the same cause of action. IFood v. 
Thompson, 5 Taunt. 851, 1 Marsh, 395, S. C. 8 T. R. 417; Maule v. Murray, 
7 T. R. 470. 2 East, 453, Imlay v. Ellrfsen: vide Potter v. Brown, 5 East, 
124; BaUantine v. Golding, Cooke, Bankrupt Law, 515; Folliottv. Ogden, 
1 Hen. Bla. 123; Smith v. BwJiartLn, 1 East, 6. 
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cause of action. The first action had been tried, and 
the plaintiff was nonsuited on the ground of a va- 

Davison v. Cleworth, Hil. T. 1818, Jan. 24. In this case the plaintiff had 
sued out serviceable process against the defendant, which the latter moved to 
set aside on the ground of irregularity in the manner in which it was served. 
Before a rule absolute had been obtained, the plaintiff sued out bailable pro¬ 
cess for the same cause of action, and caused the defendant to be arrested 
thereon, Jones now moved for a rule, calling on the plaintiff to show cause 
why defendant Bhonld not be discharged out of custody on filing common 
bail, on the ground of his having been arrested after a former action had 
been brought for the same cause. He alluded to the maxim that nemo debet 
bis vexari , pro e&dem causA , and cited the cases of Belifante v. Levy, 2 Sir a. 1209. 
4 Burr. 2502. He admitted that the case of Bishop v. Powell, 6 T. R. 616. 
appeared somewhat against him, but he contended it was distinguishable 
from the present, for here the Court were in possession of the action, whereas 
in that case the first cause had proceeded no farther than the issuing of process. 
He contended that bailable process could not be issued when another action had 
been instituted, and the Court were in possession of it. Abbott J. The cases 
in 2 Strangs, 1209. and 4 Burr. 2502. arc different from the present, for there 
the defendant was first sued by bailable process, and here only by common. 
In Bishop v. Powell, the Court refused to discharge the defendant, in the se¬ 
cond action. Bayley J. Have you any case to show that a person can be 
discharged from arrest on the principle that nemo debet bis vexari, pro e&dem 
causA, where there has not been a previous arrest ? Here he has not been 
twice vexed. In the first action, the defendant sustained no personal incon¬ 
venience ; he was not arrested nor bail required, and therefore he might well 
be arrested afterwards. Lord EUenhorough C. J. You have your plea in 
abatement that another action is subsisting, if the facts will warrant such a 
plea, but this rule must be refused. 

Penfold'o. Maxwell, Mich. T. 1816, Nov. 28. Gaselee, on a former day, 
hiul obtained a rule to shew cause why the defendant should not be discharged 
out of custody, on filing common bail, under the following circumstances: 
The plaintiff, on the pressing application of the defendant’s wife, permitted 
him to go out of the custody of the sheriff, in order that he might attend to an 
office which he held under government. At a subsequent time the plaintiff 
issued an alias testatum capias, grounded upon the original affidavit, to hold 
to bail, by virtue whereof the sheriff again arrested the defendant, and took 
him into custody. Puller, on shewing cause, cited the case of Puch/ord v. 
Maxwell, 6 T. R. 52. which he urged was precisely in point; and Gaselee, in 
support of the rule, contended that a fresh affidavit was necessary. Lord 
EUenhorough, Ch. J. It is very advisable that wc should lay down no rule 
which would hare the effect of inducing parties to keep persons in custody, 
for great inconvenience might arise from it to the prisoner. Great inconve¬ 
nience would follow from its being laid down as law, that if a plaintiff did let 
the defendant out of custody, he should not be able to retake him without a 
fresh affidavit.—Rule discharged. It is otherwise, however, with respect to 
process of execution , for a defendant who has been discharged out of custody 
on an execution, with the consent of the plaintiff, cannot be retaken, even in 
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If first action 
were not bail¬ 
able, though it 
be pending, 
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arrest in a se¬ 
cond action for 
same cause. 


Whereadcfcnd- 
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may be again 
arrested on the 
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276 

1819- 

Kearney 

against 

Kino. 


CASES in EASTER TERM 

nance, (a) and he submitted that this was sufficient to 
entitle the defendant to his discharge from the present 
action, and he cited Imlay v. Eltefsen. ( b ) 

% 

The Court however said, that to entitle the defend¬ 
ant to his discharge, it must appear that the second 
action was brought vexatiously. Here there was no 
ground for complaint of vexation, and therefore the 
rale must be refused, (c) 

Rule refused. 

pursuance of an agreement to that effect between the plaintiff and defendant. 
Blackburn v. Stupurt, 2 East, 243. Clarke v. Clement, 6 T. R. 525. 1 D. St 
A . 297. 

(«) Ante 28. (5) 3 East, 309. (c) Vide Brown v. Davies, ante . 161. 


Friday, 
April 30th. 


Carter and others, Assignees o/’Minchin 
and others, against Hart. 


Where defend- MARRIOTT moved to discharge the defendant 

Rtlti lifts 1)C6I1 HIT - ® . a _ i M nil ■! 

rested in an ac- out °t custody 6n filing common bail, on the 

t^namcofa 10 g roun< ^ that he had been arrested by the plaintiffs for 

bankrupt by the authority of his assignees, he cannot be afterwards arrested at the suit of the 
assignees for the same cause of action, unless the first action has been discontinued, or the 
costs paid, (a)# 


(a) Vide ante 215. In general an action must be discontinued, and the 
costs taxed and pud, before the defendant can be arrested a second lime for 
the some cause of action. Moiling v. Buckholtz , 3 M, & S. 153. and sec 
4 Camph. 214; 1 Stark. 49. S. C.; Bristow v. Hcywood. In Barnes, Assignee 
of Saunders v. Maton, 15 East. 631. it was held that where the plaintiff be¬ 
came bankrupt after the commencement of an action, a second action may be 
brought by the assignees, and defendant may be arrested, although he was 
held to bail in the former suit. Where the first action is not brought by the 
assignees in the name of the bankrupt, it should seem that a new action may 
be commenced in their name, without discontinuing and paying the costs of 
the former, as they may then be considered as strangers to the first arrest. 
In TF i ebb v. Ward, 7 T. R, 296. it was held that an nncertificatcd bankrupt 
bringing an action of trover for goods for the benefit of his assignees, should 
be compelled to give security for costs, Bats v. Clive, 3 M. & S. 283. but that 
decision has been questioned, 6 Taunt. 123. 1 East. 432. {a) It is clear 
that the action cannot be proceeded in in the name of the bankrupt, if the 
defendant plead the bankruptcy, Kinnearv. Tarrant, 15 East. 622. and in 
the case of Minchin v. Hart, ante 215. where the plaintiff having become 
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the same cause of action on which he had been pre¬ 
viously arrested at the suit of the bankrupts, and that 
the action brought in the name of the bankrupt had 
not been discontinued, nor the costs taxed 01* paid. 


1819. 

Carter 

against 

Hart. 


Holuoyd J. granted the rule, subject to the pro¬ 
duction of an affidavit, that the first action which was 
brought in the name of the bankrupts had been insti¬ 
tuted by the direction or with the concurrence of the 
assignees. 

Rule granted. 

bankrupt before plea pleaded, the defendant obtained an order for giving 
security for costs, and afterwards pleaded bankruptcy, it wa9 held that the 
plea could not be set aside, but that the order for giving security for costs 
should be rescinded. 


Doe against Cotterell. 


Saturday , 
May 1st. 


QAMP BELL moved to set aside a verdict for the 
plaintiff on the ground of irregularity, upon an 
affidavit stating that the record of Nisi Prius varied 


In support of an 
application to 
set aside a ver¬ 
dict, and pro¬ 
ceedings for ir¬ 


regularity, on the ground that the record varied from the issue, it must appear by the affidavit 
that the declaration also did not correspond with the record. Semble, that it is irregular, with¬ 
out leave of the Court or a Judge, to pitas the record, differing in a material respect from the 
declaration and issue, (a) 


(a) In the case of Randule v. Bailey , 1 M. & S. 232. where the clerk of the 
errors in C. P. in transcribing the record, by mistake entitled it generally 
when the declaration was entitled specially, and error was assigned thereon, 
after which he amended the transcript, by inserting the special ipemorandum, 
the Court refused to restore the transcript to the state in which it stood at 
the time when the plaintiff in error assigned his error. The record of Nisi 
Prius is supposed to be transcribed from the issue roll, and ought to contain 
on entry of the declaration and pleadings, and the issue or issues joined 
thereon with the award of the venire facias , ns in the issue or paper book, 
see Tiihl, Gth ed, 858. but it has been held that if the record of Nisi Prius 
agrees with the declaration, a variation from the issue is not materialas if 
the declaration be on a bond dated 1728, and in the issue the date of the 
liond is alleged to be of 1738, the record of Nisi Prius may state the bond 
to have been dated in 1728, as it was to a bond of that date that the de¬ 
fendant pleaded. Shrjtlcy v. Marsh , 2 Sira. 1131. So in Thompson v. Sim¬ 
mons, Barnes , 475. it was moved to set asidp a verdict on the ground that the 
record of Nisi Prius differed from the i^ue book delivered, the defendant’s 
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from the issue delivered in a material respect. The 
premises in the declaration in the issue being described 
as situate in the parish of Wimpledon , and the record 
in the palrish of Wimpleton. It was urged that the 
record of Nisi Prius ought to correspond with the 
issue, and that if there be a mistake in the issue it is 
not competent to a plaintiff without leave of the Court 
or of a Judge to rectify the mistake by making the 
record correct, for which was cited Ether say v. Jack- 
son. (a) That the defendant in this case was induced 
to proceed to trial in consequence of the delivery of the 
issue which described the premises to be situate in a 
wrong parish, and which circumstance defendant was 
advised would be a ground of nonsuit. That it must 
be intended that the issue corresponded with the decla¬ 
ration, and that consequently there was no proceeding 
to warrant the record, and that if plaintiffs were per¬ 
mitted without leave thus to pass a record varying 
in so material a respect from the antecedent proceed¬ 
ings, there would be no limit to the alterations which 
might be introduced on the record, and that defendants 
at Nisi Prius would be thus taken by surprise. 


The Court after inquiring whether there was any 

name being inserted in the paper book, in joining issue, instead of tbe plain¬ 
tiff’s, whereas in the record the plaintiff's name was inserted and the issue 
properly joined; but the Court refused to make any rule, two issues haring 
been joined, and a general verdict found, and see Leeman v. AUen t 2 JVils. 
160; Mather v. Drinker, id. 243. In Combe v. Pitt , 3 Burr. 1682. where a 
new trial was moved for on the ground that the plea roll contained nothing 
but the declaration and the plea of nil dehet, when it was contended that a 
plea in abatement before pleaded ought to have been entered; the Court 
held that at all events the irregularity was cured by the defendant's accept¬ 
ing the issue. So that if there be any variance in the issue from the pleadings 
delivered, or other irregularity in making it up, the defendant’s attorney or 
agent should not accept the same, but take out a Judge’s summons, and 
obtain an order for setting it right; as he cannot otherwise take advantage of 
the irregularity, either on a motion in arrest of judgment, or a motion for a 
new trial, Tidd, 6th ed. 777. Mather v. Drinker, 2 fVils. 243. 2 Bla. Rep. 
816, 7. Shepley v. Marsh , 2 Stra. 1131. Thompson r. TUla, id. 1266. 

(«) 8 T. R. 225. 


i 
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affidavit stating that the declaration did not correspond 
with the record, and being answered in the negative,, 
said, that as there was no such affidavit stating posi¬ 
tively that the declaration was not correct, they must 
infer that it did correspond with the record. That if 
the issue varied from the declaration, it was incumbent 
on the defendant to return it within a reasonable time 
after he received it, and that as the defendant had not 
ventured to swear that the declaration was defective, 
the inference was that it was correct, aud consequently 
the ground of the application failed, and they refused 
to give time for obtaining another affidavit relative to 
the defect in the declaration. 

Rule refused. 


Boulcot against Hughes. 

HITTY on a former day had moved to discharge a peremptory 

a peremptory undertaking to try this cause at the try afuicSiu 

Sittings after last Hilary Term, on an affidavit stating, 

that the plaintiff’s attorney had become insolvent about sue having been 

joined in the 

previous Easter Term, was discharged on payment of costs of application, it appearing that 
the trial had been prevented by plaintiff’s attorney’s absconding. Setnb. That after such de¬ 
lay, bail might be relieved on their application; but the Court refused to discharge the bail at 
instance of defendant, (a) - f 

(a) The practice relating to the giving a peremptory undertaking for try¬ 
ing causes takes its rise from the statue 14 Geo. 2, c. 17. and is a branch of 
the law relating to judgment as in case of a nonsuit. Slight causes are in 
general sufficient to excuse the plaintiff in not bringing an actioli on to trial, 
so as to discharge the rule for judgment as in case of a nonsuit, as the absence 
of a material witness; the insolvency of the plaintiff, Fisher v. Hancock, 

Tidd, 824, K. B.; the insolvency of the defendant, Douglas, 671; Baker 
r. Sydce, 7 Taunt . 181; or the plaintiff’s illness and inability to instruct his 
attorney, Clarke v. Gorrill, Barnes, 313, C. P. But in these cases an affidavit 
of the facts constituting the excuse is usually required, and an undertaking to 
try at the next sittings or assizes, or the motion for judgment, as in case of 
nonsuit, will be made absolute. The absence of documentary evidence 
is a sufficient ground for opposing the rule for judgment as in case of a non¬ 
suit, and the nature of the documents need not be disclosed in the affidavits 
Greenhill v. Mitchell, G Taunt. 150. But in opposing the rule on the ground 
of the absence of a material witness, the name of the witness should be stated 
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In order to dis¬ 
charge a motion 
for judgment,as 
in ease of non¬ 
suit, a peremp¬ 
tory undertak¬ 
ing to try must 
be given by the 
plaintiff, and if 
at'the appointed 
time the plain¬ 
tiff is still pre¬ 
vented from 
trying, he must 
apply to the 
Court tocnlargc 
the time. 

Aliter in C. P. 


When defend¬ 
ant has delayed 
cause byinjunc- 


the time when the cause should have been tried, and 
had left the country, which occasioned the delay in 
trying the cause. 

—77" ' * ' . ■■ ■ - ■ .—. . - . . ■ ■ 

id. ibid. So If the plaintiff defers proceeding in order to await the decision of 

a similar question in another cause, the question raised, and the action in 
which it arises should be stated, to enable the Court to judge of the sufficiency 

of the excuse, Wynn v. Bellman , 6 Taunt. 122; and see Mullingt v.-, 

5 Taunt. 88. But great precision in an affidavit of this nature is not usually 
required, and where the affidavit merely stated that the reason why the cause 
tvas not tried, was, that it was not convenient for a material witness to come 
to town in time for the trial, after it was sworn that an attempt had been 
mode to subpoena him, the Court said, although the affidavit was loose, yet as 
this was the plaintiff’s first default, the defendant ought to be content With a 
peremptory undertaking, Wheeler v. Stevens, HU. T. 1819, K. B. Abraham 
for plaintiff, Ckitty for defendant. When any of these grounds exist, to ex¬ 
cuse the plaintiff’s delay in not proceeding to trial, the rule for judgment as 
in case of a nonsuit is in general discharged, on the plaintiff’s undertaking to 
try at the next sittings or assizes, 6 Taunt. 150. 1 East. 555. 7. T. R. 178. 
In K. B. such an undertaking is required, although the trial is deferred on 
account of the absence of a material witness, and it is doubtful whether the 
witness %vill return in time to try the cause at the approaching sittings or as¬ 
sizes j but although the undertaking is given, further time may be obtained, 
if necessary, on application to the Court. 

Hacher and another, Assignees, &c. v. Hardy , Trin. T. 1814, June 14. In 
this case, Gifford showed causqagainst a rule which bad been obtained by 
Scarlett, for judgment as in case of a nonsuit. It appeared from the affida¬ 
vit produced on showing cause .that the plaintiffs were in expectation of pro¬ 
curing the testimony of a material witness, and it was suggested by Gifford 
that the Court would not compel the plaintiffs to enter into the usual pe¬ 
remptory undertaking, as it was uncertain whether they would be able to get 
the witness in time to enable them to comply with the terms of such an un¬ 
dertaking. Sedper Bayley J. The plaintiff must give a peremptory under¬ 
taking, and if at any future time they can show to the Court any fair ground 
for their interference, they may apply for further relief. This rule can only 
be discharged on a peremptory undertaking being given.—Rule discharged 
accordingly.. « 

In C. P. if witnesses are absent, and the lime of their return is doubt¬ 
ful, the Court will discharge the rule for judgment as in case of a nonsuit, 
without requiringaperanptory undertaking, Gardner v. Moses, 1 Taunt , 118. 
Vide 6 Taunt. 150. And in K. B., where the plaintiff had become insolvent 
after issue joined, this was allowed to be good cause against judgment, os in 
case of a nonsuit, and the Court,would not bind him down to a peremptory 
undertaking; it being alleged that his creditors were about to dccido whc_ 
thcr they would prosecute or abandon the action. Tidd. 824. And when the 
defendant has procured the cause to be staid by injunction, the Court will not 
compel the plaintiff to give a peremptory undertaking. 

Anon Easter Term, 1816, May 27th, Pollock having obtained a rule, call¬ 
ing upon the plaintiff to shew cause why judgment as in case of a nonsuit 
should not be given against him fof not proceeding to trial, M 1 Mahon shewed 
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Comyn contra insisted that as the issue had been 
joined in last Easter Term and the plaintiff had given 
a peremptory undertaking to try at the Sittings after 
last Hilary Term, the bail ought to bo discharged, and 
the costs of this application paid. 


1819. 

Bouixot 
against 
Hi CUES. 


Chitty resisted this suggestion, on the ground that 
there was no instance of bail being discharged from 
responsibility under such circumstances. 


The Court said that after so much delay, if there 
had been an application on behalf of the bail, it would 
have been reasonable that they should have been re¬ 
lieved from further liability ; but as the defendant alone 
resisted the motion, the rule should be made absolute 
on the plaintiff giving a peremptory undertaking to 
try at the Sittings after this Term. But the Court (after 
consulting with the Master as to the practice) de¬ 
cided, that as the plaintiff had before given a peremp- 


cause on an affidavit, stating, that the action was brought for a deposit on the 
purchase of an estate; that the defendant had filed a bill in equity for a spe¬ 
cific performance and for an injunction; and the plaintiff had in consequence 
countermanded his notice of trial. It was contended therefore that the plain¬ 
tiff was not called upon to give a peremptory undertaking. The Court were 
of this opinion, and Pollock was offered the alternative, either to have his rule 
discharged, or to have it made absolute, on agreeing to abandon his suit in 
equity and pay the costs of it. 

But even the peremptory undertaking may be discharged or enlarged, on 
application to the Court on payment of costs, and liberty will be given to the 
plaintiff to tiy the cause at a future sittings or assizes, if a sufficient ground 
be disclosed by .affidavit. In Milton v. Terrill, Barnes, 315, the Court said, 
“ The word * peremptory’ in the rule doth not preclude the Court from a fur¬ 
ther enlargement of the time, if they think it reasonable. It is wrong to in¬ 
sert the word peremptory ; the second excuse may be better than the first. 
The statute is founded on neglect. Suppose plaintiff’s attorney should die 
by the hand of God, or the defendant should by some act of his hinder the 
trial ? and accordingly in that case tho Court enlarged the time for trial till 
the next assizes, on payment of the costs of the application; it appearing that 
the plaintiffs, who were assignees, had been delayed by the misconduct of 
the bankrupt in not affording the necessary information. With respect to 
the exoneration of bail, it has been held, that they arc discharged if the plain¬ 
tiff does not declare in due time, and omits to obtain a rule for time to declare, 
so that the cause is out of Court.” Sykefv. Bauwens , 2 New Rep. 404, 


tion no peremp. 
tory undertak¬ 
ing can be re¬ 
quired. 


U 
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Bovlcot 
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Hughes. 


■ 

tory undertaking, he could not be relieved therefrom, 
except on the terms of paying the costs of this appli¬ 
cation. 

Rule discharged on these terms. 


Tuesday, 
May 4 th. 


Kitching against Alder. 


Whereadcfend- 
arri has been ar¬ 
rested by a 
wrong name, 
and has given a 
bail-bond, and 
moves to set a- 
side the writ and 
proceedings, the 
Court will re¬ 
quire him to file 
common bail, 
and undertake 
not to bring 
any action, (a) 


o N . a former day, Chitty obtained a rule calling on 
the plaintiff to shew cause why the writ, arrest, and 
bail-bond should not be set aside on an affidavit that 
the defendant’s name was Rowland Alder, and not 
Rowley Alder. 

Manning now shewed cause and submitted that this 
was idem sonant and consequently was not an objec-* 


(a) In Smith v. Innes, 4 M. & 5. 360. the defendant was discharged on 
common bail, and the notice of declaration set aside, on the ground of a mis¬ 
nomer in the Christian name, upon application made before the time for 
pleading in abatement had expired. It seems the rule must be understood 
with this qualification, for whertMhe defendant has an opportunity of plead¬ 
ing in abatement, and neglects to avail himself of that opportunity, it is held 
that he cannot afterwards apply to the Court to set aside the proceedings. 
Smith v. Patten , 6 Taunt. 115. Binfield v. Maxwell, 15 East, 159. On a plea 
in abatement, if the plaintiff enter a cassetur, he is not liable to costs, 5 Taunt. 
620. 15 East, 627. And in Smith v. Lines, 4 M. & S. 361. it appears that 
the Court set aside the proceedings, without costs, though, in general, on 
setting aside proceedings for irregularity, the pSrty complained of is liable to 
costs, Tidd 541. Hardw. Rep. 314. With respect to the action of trespass, 
it was held in the case of Cameron v. Reynolds, Cowp. 406. that where a rule 
of court has given specific relief, in a case where by law the party is not en¬ 
titled to two*different remedies, no action can afterwards be brought for the 
same cause; but Lord QSansfield observed, “ that the case before him was 
not like one where two different remedies are given; for instance, where an 
arrest is illegal, For there the court only correct the irregularity, and leave 
the party to bring his remedy for the false imprisonment, which the Court 
cannot give without consent." (The word give seems to be misprinted for 
take away.) In tPilks v. Lorck, 2 Taunt. 400. Lawrence J. observed, “ that 
the cases go the length of shewing,* that if the sheriff arrests a man who is 
named in the writ by another name than his true name, the sheriff will be a 
trespasser, and is liable to an action of false imprisonment, and perhaps the 
plaintiff is so likewise, and they arc equally liable, whether the Court sum¬ 
marily interfere or not.” Hence it becomes necessary to impose upon the 
defendant the terms of undertaking not to bring an action, 2 Taunt. 400. 
4 Jiff. & S, 361. Larimer v. Luke .« Wilson v. Kingston, ante 134. 
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tion available on motion. If there were any thing in 
the objection as a misnomer, it might be pleaded in 
abatement, but the Court would not interfere in this 
summary way. At all events the motion was too large, 
because it sought to set aside the writ. The utmost 
indulgence that the Court would afford the defendant 
would be to allow him to file common bail, and at the 
same time impose on him an undertaking not to 
bring any action. 

Chitty in support of the rule submitted, that as the 
arrest under such a writ was a trespass, for which an 
action would lie against the Sheriff, Shadgett v. Clip son, 

8 East, 328. it must be considered that the writ was a 
nullity, and consequently no commtm bail would be 
necessary. 

Per Curiam . If you apply to the Court for relief 
in a summary way, -you must do so on equitable terms. 

The ordinary course is to plead in abatement; but as 
you desire to be relieved from the necessity of that 
course, in order that the defendant may not remain in 
prison, or put in and justify bail above, the Court will 
only relieve him upon the terms of filing common bail 
and undertaking not to bring any action. 

% Rule absolute accordingly, without costs. 

Scougull and others against Campbell and 

O May 4tU. 

OTHERS. 


1819 . 

Hitching 

against 

Alder. 


TWflLDE moved for a rule to shew cause why the The Court re¬ 
entry of the verdict in this case should not be to amend 

amended, by entering it upon such of the breaches of the entry of a 
*' verdict accord¬ 


ing to the notes of an arbitrator to whom the cause had been referred, on the ground that 
they had no power to compel such notes to be brought before them. Entry of verdict may be 
amended according to the notes of the Judge, but application for that purpose must be made 
before the Judge, and not to the Court, (a) 


(n) A verdict may he amended accoifling to the Judge’s notes ; but it has 

U 2 
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contract mentioned in the declaration as were proved 
according to the? notes of the arbitrator to whom the 
case was referred. It was an action upon a contract, 
and the declaration assigned several breaches. At the 
trial before Lord Ellenborough at Guildhall , his Lord- 
ship was of opinion that the evidence offered by the 
plaintiff was not sufficient to sustain one of the breaches 
assigned. In the result, the cause was referred to an 
arbitrator, who received evidence de hene esse in support 
of the breach, which Lord Ellenborough was of opinion 
was not sustainable, subject to farther consideration. 
The arbitrator afterwards published his award, by which 
he directed the defendant to pay certain damages, but 
without expressing whether the breach in question 
formed any part*bf the subject of his consideration in 
making his award. The damages laid upon that breach 
were 2000/. and since then the plaintiff had brought 
another action upon this breach. The object, therefore, 
of this motion was to amend the entry of the verdict 
in the former cause according to the arbitrator’s notes, 
in order that the judgment might be given in evidence 
in defence of the second action. But 

been always held, that the application for that purpose should be made before 
the Judge who tried the cause, although he was a Judge of a different Court 
from that in which the action is brought, /fee v. Perkins , 3 T. R. 749; 
Harrison v. King , 1 Barn. & AM. 163, 4 ; JPUliams v. Bretlon, 1 Los. &. Put. 

• 32o; Eddowes y. Hopkins , Dougl. 376, TUf, 6th ed. 760-923, 4. 

Graham and another v. Bow ham, Mich. T. 1813. Nov. 10th, Littledale 
moved, that Sn amendment might be made in the minutes of a verdict. It 
was proposed that the verdict should be made conformable to the facts which 
had been proved and found upon the trial. Lord Ellenborough C. J. 
said, “ The verdict can only be amended by a reference to the Judge’s notes. 
If the amendment can be made with reference to my own notes, application 
must be made to me accordingly; if not, the application must be made to any 
other Judgc.by whom the notes were taken. It is impossible that such an 
application can be made to the Court or to any other jurisdiction than the 
Judge himself by whom the cause was tried. The Court have no power to 
compel the production of the Judge's minutes. The Court have delegated to 
the Judge at Nisi Prius a certain jurisdiction; the authority does not expire 
until a verdict has been taken, and it is not likely that the Court would inter¬ 
fere with the power of the learned Judge in hearing and determining the cause 
before him. The application musfbc made before the Judge who tried the 
cause.” The motion was accordingly refused. 
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The Court said that they had no authority to grant 
such a rule. Even where a party *was desirous of 
entering a verdict according to the Judge’s notes, the 
Court had no power to make any order upon the sub¬ 
ject, still less to have the Judge’s notes brought before 
the Court. The usual practice in such cases, was to 
go before the Judge himself, and have the verdict en¬ 
tered according to his notes ; it was not an application 
to the Court. The present application was for a 
rule to shew cause why the verdict should not be en¬ 
tered according to his notes which the arbitrator, was 
supposed to have of the case in which lie made his 
award; of those notes the Court could know nothing, 
and had no means of knowledge upon the subject. 
They did not even know that the arbitrator had them; 
and therefore, as the Court could not make any order 
as to the notes of a Judge, still less could they make 
any as to those of an arbitrator. 

Rule refused. 


Levy’s Bail . 

o™ of the bail in this case ottered to justify in a 
large sum of money, in respect of property, part 
in this country and part abroad, more than sufficient 

(a) There hare been confUct^; decisions upon this subject. In Graham 
v. Anderson, 4 M. & S. 371, one of the bail, a natural born subject of England, 
was permitted to justify, partly in respect of a landed estate in Surinam, and 
partly in respect of property in England. And Bay Icy J. obseived, “that the 
plaintiff might, by pressing the bail, compel him to render his property abroad 
available.” But afterwards on the same day he added, “ that he had looked 
into the cases, and that they wete contradictory, and that it must not be taken 
for granted, that a party can justify in respect of property abroad when he 
has no other property.” In this case, a former decision by Dampin' J. was 
cited, which was as follows:— Beurdmnre v. Phillips, Trin. T. 1815, and 4 M. 
& S. 175. Friday, May 26. MSS. of Mr. Mere wether, Curwood opposed the 
justification of bail. It appeared that one of the bail had property in England 
to very nearly the amount in which it was necessary that he should justify, 
but the rest of his property was at Gibraltar. Dumpier J. inclined against 
the sufficiency of the alleged qualificatjpn j but on Campbell referring to the 


1819. 


SCOUGULI. 

against 

Camtbeli.. 


Saturday, 
May Hth. 

Pail cannot jus. 
tily in respect 
of property 
abroad. (a) 
Srmhlr. 
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1819. together to answer the amount in which he proposed 
Levy's Bail. 16 justify. But 

Best J. held that the bail could not be allowed to 
justify in respect of the property abroad ; saying, that it 
was a general rule not to permit bail to justify under 
such circumstances. 

case of CkrUtiev. Filletd,2 Bla. Rep. 1323, and on its being stated that the pro¬ 
perty which the ball possessed in this country was nearly sufficient to cover dou¬ 
ble theamountof the sum sworn to, the bail were allowed to justify. In Smith 
v. Scandrett, 1 Bla. Rep. 444, where one of the bail had a fortune in Antigua but 
no effects in England, the Court declared, that the merely having no effects 
in England was not of itself a sufficient objection without other auxiliary cir¬ 
cumstances. In Christie v. Filleul, 2 Bla. Rep. 1323, it was decided, that a 
foreigner of credit, though he has few effects in England , may justify as bail, 
especially where the defendant is a foreigner also. But in Baddy v. Ley land, 
4 Burr. Rep. 252(1, Yates J. and Aston J. held, that landed property in Ja¬ 
maica is not sufficient to qualify a person to become bail. Lofft, 34, 147. So 
it is said that property in Scotland is not sufficient, because it is not liable to 
the process of our Courts, 1 Set. Prac. 1st ed. 161. In TultTs Practice, 6th cd. 
252, it is laid down, that “ foreigners are not admitted to be bail merely in 
respect of property abroad which is not liable to the process of the Court; 
though it has been said, that merely having no property in England is not of 
itself a sufficient objection without other auxiliary circumstances."—With re¬ 
spect to a British subject resident here, it should seem, that the circumstance of 
his not having property in this country subject to the process of the Court, 
constitutes no objection to his becoming bail, for otherwise a person who had 
property in the funds, which cannot be taken in execution, would not be suf¬ 
ficiently qualified; and any person, between the time of his becoming bail 
and his being fixed with the debt, might so dispose of his property by invest¬ 
ing it in the funds or in copyhold, or sending it out of the kingdom, as to pre¬ 
vent any execution against it from being ^ectual. But as the plaintiff may, 
by pressing the bail when resident here, compel him to render his property 
available, such a subject resident here ought to be admitted as bail. But in 
the case of & foreigner, whose domicile is abroad, the circumstance of his pro¬ 
perty being out of the kingdom, seems to constitute a reasonable objection. 
Bail justified W.hford's Bail, Mick. T. 1816. Nov. 16. Robinson opposed the justifica- 

wlicre part of tion of bail, on the grounds that the bail became a bankrupt in 1810, had 
his property was compounded with his creditors in 1814 for 14«. in the pound, and that 

;!f one instalment to the amount of 20001. was due from him. 

in a snip from ... 

Buenos Ayres, Merewether stated that the bail had household furniture, &c. in this coun- 

thcbill of lading try, sufficient to cover double the amount of the debt the plaintiff had sworn 

having already to, and also that he had a ship worth 3000A in the River Plate, which was 
arrived 

expected very soon in this country, the bill of lading having already arrived. 

Holroyd J. As the ship is so soon expected/the bail is sufficient: and he 
was admitted. 
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Comyn for the defendant, and Campbell for the 1819. 


plaintiff. 


Levy’s Bail. 


Varden against Wilson. 

'^JT’HEN one of the bail in this case came up to jus¬ 
tify, he stated that he was bail in another action 
to the sheriff, and had not been excepted to; and not 
being aware that he was still liable, and not having 
property enough to justify in the present case, exclu¬ 
sively of his liability in the former, 

Best J. would not permit him to justify, as he was 
still liable in the former action, in which he had been 
put in as bail, and had not been exCepted to; but the 
learned Judge allowed time to add and justify another 
bail. 

Bail rejected, and time allowed. 


Saturday, 
May 8 th. 

Bail rejected 
who had been 
bail to the she¬ 
riff in a former 
action, and*had 
not been except¬ 
ed to, it appear¬ 
ing that his pro¬ 
perty was not 
sufficient for 
both actions: 
but time allow¬ 
ed. (a) 


Comyn for the plaintiff, and Andrews for the de¬ 
fendant. 

(a) Vide Rawlinds Bail, ante , page 3, and note, page 2, and next case. 


Mitchell’s Bail . 


Saturday, 
May 8th. 


0 NE of the bail in this case, which was an action 
upon a bill of exchange, was objected to on the 
ground that he was one of the indorsers of the bill; and 
being liable as indorser, it was contended that he 
ought not to be allowed to justify. But 


It is no objec¬ 
tion to bail that 
he is one of the 
indorsers of the 
bill of exchange 
on which the 
action is 
brought, (a) 


Best J. said this was no objection, for there might 


(a) See Stevens's Bail, post, 305. In C. F. also the indorser of a bill of 
exchange maybe bail for the drawer, in an action brought against him upon 
the same bill, Harris v. Manley. 2 B$s. & Pul. 526. Tidd, 267. 
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18UJ. 


Mitchell’s 

Bail. 


be a very good defence to the action, and if the bail was 
a responsible man, he might justify. 

F. Pollock for the plaintiff, Comyn *for the de¬ 
fendant. 


Saturday, 
May 8th. 


Bold’s Bail. 


Bail cannot jus¬ 
tify as a house¬ 
keeper in res¬ 
pect of a house 
which he has 
taken, if he has 
been prevented 
from obtaining 
possession by a 
death in the fa¬ 
mily of the for¬ 
mer tenant. 
Time must be 
obtained for the 
hail to justify 
or time to add 
and justify 
other bail. 


JfriLDE for defendant stated that one of the bail 
who proposed to justify as a housekeeper had 
quitted the house in which he formerly resided, and had 
taken another house, but was not yet in possession, 
having been prevented from immediately obtaining the 
same by a sudden death in the family of the outgoing 
occupier. It was therefore submitted, that though the 
bail was then in lodgings he might be allowed to justify 
as a housekeeper. But per 

Bayley J. I think that the bail cannot conscien¬ 
tiously swear that he is a housekeeper. If he is likely 
to obtain possession in two or three days, time for him 
to justify may be allowed accordingly, but otherwise, 
two days time to add and justify must be given, and 
which was granted accordingly. 


Saturday, 
May 8th. 


Bail who had 
recently been 
bankrupt and 
obtained his 
certificate, but 
did not know 
whether his es¬ 
tate had paid 
any dividend, 
not permitted to 
justify,although 
now possessed 
of large proper¬ 
ty. (a) 


Probatt’s Bail. 

« * 

QNE of the bail in this case on coming up to justify 
stated, that about two years since he had been a 
bankrupt, and obtained his certificate shortly after¬ 
wards, but his estate had paid no dividend to his know¬ 
ledge. The defendant in this case was the petitioning 


(a) But it has been held that bankruptcy after certificate obtained is 
not a ground of rejection, unless the bail has been twice bankrupt, and has 
not paid 15$. in the pound, Smith v. Roberts, ante 9. Where, however, a man 
nppears to be ignorant of the state of his affairs, he has been rejected on that 
account, wife 3, and note (6). See next case. 
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creditor on that occasion. He now offered to justify 1819. 
to the amount of 4500/. stating that he kept a town- phobatt’s 
house and a country house. But Ba11 " 

Best J. held that the bail must be rejected. He 
said he could not permit a man to justify as bail, who 
kept a country-house and a town-house so recently 
after his bankruptcy, and who had not sufficient recol¬ 
lection to enable him to say whether his estate had 
paid any dividend. 

Bail rejected. 

Andrews for the plaintiff, and Wolford for the de¬ 
fendant. 


Bennet’s Bail. 

JN this case one of the bail had been a bankrupt, and 
had obtained his certificate about seven months 
since, but could not say whether before he obtained his 
certificate he had not become bail in this Court; and 

Best J. would not permit him to justify under these 


circumstances. 


Saturday , 
May 8th. 

Bail who could 
not any whether 
during the in¬ 
terval of his 
bankruptcy and 
obtaining his 
certificate, he 
had or had not 
justified as bail, 
not permitted 
to justify, (a) 


Bail rejected. 


Comyn for the plaintiff, and F. Pollock f<jr the de¬ 
fendant. 

(a) See the two preceding cases. 


Vandermoolen’s Bail. 


Saturday, 
May 8th. 


TCI POLLOCK applied for time to enquire into the Where one of 

* circumstances of one of the bail, of whom the 

plaintiff had had notice, on an affidavit statins that the tiff’s attorney 
r ° that he did not 

intend to justify, but had notwithstanding come up for that purpose, the Court gave time to in¬ 
quire into his circumstances, the plaintiff^aving been put off Ids guard by the bail’s statement. 
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1819 . bail, having been applied to, informed the plaintiff that 
Vandermoo. ^e did not intend to come up to justify, but had now 
tEjf s Bail. come U p notwithstanding such statement, whereby the 
plaintiff had been put off his guard and did not inquire 
into his sufficiency. 


Best J. said he thought it was reasonable under 
such circumstances to grant two days time for inquiry. 


Tuesday, 
May 11th. 


Watson against Hinton. 


Bail, of whom 
notice had been 
given, having 
been rejected in 
another cause 
on the day on 
which they were 
intended to jus¬ 
tify, were not 
offered for justi¬ 
fication accord¬ 
ing to the no¬ 
tice, and on next 
<2oy defendant 
applied for time 
to add and justi¬ 
fy, and to stay 
proceedings 
against the bail 
below. Held, 
that this could 
not be done in 
absence of 
plaintiff, he be¬ 
ing unapprized 
of the motion. 
(«) 


J^OTICE of justification of the bail in this cause had 
been given for yesterday, on which day they were 
also to have justified in another cause, but were re¬ 
jected ; they wdre therefore not called in the present 
cause. Counsel had been instructed to oppose them ; 
and at the rising of the Bail-court this morning, 

Wilde for defendant*applied for time to add and 
justify other bail, with the usual notice, upon an affida¬ 
vit, stating that the defendant at the time the former 
notice of justification was given, believed the bail to be 
competent to justify. He urged that this was like the 
case of bail not attending on the. day for which notice 
had been given, and that it was the constant practice 
for the Court to grant time in such cases, when the bail 
were not .opposed. The defendant was ready to submit 
to any terms the Court would impose, and in all events 
place the plaintiff in the same situation, and the mo¬ 
tion was made, in order to avoid the enormous expense 
to which, the parties would otherwise be put between 
this time and to-morrow. 


Best J. said, his difficulty was this,-—the bail had 
been rejected yesterday in one cause, and the plaintiffs* 


(a) Vide oifter’s Bail, ante 42. 
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counsel was instructed to oppose them in the present 
cause. It was not his duty to attend here to-day, and 
the question was, whether the Court could, behind the 
back of the plaintiff, make an order *to stay his pro¬ 
ceedings. He was afraid that if this indulgence were 
granted, it would establish a precedent likely to be 
attended with great public inconvenience. This appli¬ 
cation, if proper, should have been made yesterday; the 
defendant therefore was a day too late: and as the 
plaintiff was not here, either by his attorney or coun¬ 
sel, it would be improper to make an order behind his 
back, which must affect his interests. 

Wilde suggested, that he had made this motion at 
the other end of the Hall, before the tlflree Judges, and 
that they had referred him to the Bail-court. 

Best J. said he must take nothing by his motion. 

Keys against Tavernier. 

rp HE defendant, a prisoner, had put in and given no¬ 
tice of bail by Broughton his attorney, and after¬ 
wards, without any order for changing the attorney in 
the cause, gave notice of justifying added bail by L. 
Williams , a new attorney; and 

Chitty opposed the justification, on the gr&und that 
such notice of justifying bail by a new attorney, with¬ 
out any order for changing the attorney in the cause, 
was irregular, and that the plaintiff was not bound to 
accept such notice, according to Tidd’s Practice, and 
other authorities, (cr) But, per 

(a) Vide Tidd's P. 6th ed. 65. 2 % JVm. Bl. 1322. Bougl. 217. Bill 
v. lloe, 2 Marsh, 257. 6 Taunt. 532. Vide ante 81, Wheeler v. Rankin, 
and The King v. Sheriff of Middlesex, post, and see Baggett v. Argent, 
7 Taunt. 47. 2 Marsh. Rep. 365, wher^ the bail appeared and justified by 
their own attorney. 


1819- 


Watson 

against 

Hinton. 


Tuesday, 
May 11th. 

Where defend¬ 
ant is aprisoncr^ 
notice of justifi¬ 
cation may be 
given by a new 
attorney, with¬ 
out an order for 
changing the 
attorney, (a) 
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W 

1819. 


Keys 

against 

Tavernier. 


7\iesday, 
May II. 

< 

Affidavit of jus- 
tificationofbail, 
stating the 
names and 
places of resi- 
ricnccofthcbail, 
bnt omitting to 
give their de¬ 
gree, is insuffi¬ 
cient ; bnt a 
week's time was 
allowed to a- 
mend. («) 


Tuesday, 
May 11th. 

Affidavit for 
time to add and 
justify on 
ground of bail 
not attending, 
must state that 
he had promised 
to become bail, 
and that depo¬ 
nent believed 
him to be com¬ 
petent to jus¬ 
tify. (A) 


Bayley J. That rule does not apply to prisoners 
who may justify bail by another attorney in order to 
obtain their liberty. 

i' 

The bail were accordingly allowed to justify. 
Anonymous. 

JJOLT moved to justify bail by affidavit in this case, 
and mentioned a defect in the affidavit of justifi¬ 
cation, which omitted to give the addition, though it 
described the name and residence of the bail accu¬ 
rately; and he submitted that this was sufficient to 
entitle them to pass. But 
< 

Bayley J. said that the rule requiring the addition 
of the bail in the affidavit was inflexible, and he could 
not allow the justification, but gave a week’s time to 
amend the affidavit. 

ci 

(it) See the form of the affidavit, Tidd's Forms, 4th cd. 118. As to giving 
time to amend, see Hayward?s Ball, ante p. 2. 


West’s Bail . 



another bail in lieu of one of whom notice had 
been given, but who had not attended this morning to 
justify. The affidavit upon which the motion was made 
omitted to state that the bail in question had “ promised 
to become bail,” and that the deponent “ believed the 
said bail to be in sufficient circumstances as to his pro¬ 
perty to have enabled him to justify.” 

Bayley J. said that the affidavit was defective for 
these omissions; but whfen supplied, time would be 
given. 


(A) Vide rule, Mich. 36 Geo. 3,^71^ 2, note (A). Dixon v. Clarke, ante 3. 
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1819- 


Wade’s Bail. 


Tuesday , 

May 11th. 


rpHE justification of one of the bail in this case was 
opposed on the ground that eighteen years since 
he had compounded with his creditors, and that nine 
years afterwards he had become bankrupt, and that not 
having paid fifteen shillings in the pound under the 
commission, he was disqualified from becoming bail, 
inasmuch as his future effects would be liable under the 
statute 5 Geo. 2. c. 30. s. 9. 


Bail who had 
compounded 
with his credi¬ 
tors, and after¬ 
wards became 
bankrupt, and 
had not paid 
15#. in the 
pound under the 
commission, 
cannot be per¬ 
mitted tojusti- 
tify. («) 


Comyn submitted that the section of the act referred 
to applied only where there had been two commissions 
of bankrupt, under the second of which fifteen shillings 
in the pound had not been paid. 

Adams, for the plaintiff, l^lied upon the express 
words of the clause, which declare that if a commission 
shall issue against a person who has previously been 
discharged as a bankrupt, or has compounded with liis 
creditors, he shall be protected from arrest, but his 
future effects shall a-cmain liable, unless under such 
commission his estate is sufficient to pay 15 shillings in 
the pound. ( h ) 


Holroyd J. after reading the clause, thought the 
objection unanswerable, and refused to receive the bail, 
but gave two days further time to add and justify other 
bail. 


(n) Vide Smith v. Roberts , ante p. 9. Semble that the bail might justify if 
they could swear that they were worth the necessary sum after payment of 
their just debts, &c. and also after payment of 15#. in the pound upon the 
debts from which they had been discharged under the commission. And see 
Mountain v. /Vitkins, Tidd , 6th ed. 268. 

( b ) Stat, 5 Geo. 2,*c. 30. sect. 9. 
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1819- 


Tuesday, 
May 11th. 


Jones's Bail. 


Affidavit of ser- TM/'lLDE mdved to justify bail on an affidavit of the 
vice of notice of yy a a 

, „ service of notice by leaving it at the chambers of 


Affidavit of ser¬ 
vice i 

bail by leaving 

of'piain^iff’s^- the plaintiff’s attorneys, but there was no acknowledg- 
SuniSuhe ment that the notice had been received. 

receipt has been 
acknowledg¬ 
ed. (a) If notice 
cannot lie per¬ 
sonally served 
at attorney’s 
office, it is suf¬ 
ficient if a copy 
has been stuck 

up in the K. B. office, and a copy put through door of attorneys’ chambers. 


Bat ley J. said that the rule was inflexible which 
required the affidavit to state that there was an ac¬ 
knowledgment of the notice of the bail, but allowed 
two days further time to give fresh notice. 


(a) Acc. Anon. Trin. T. 1813, June 23. Justification of bail by affidavit. 
The affidavit of service of the notice of justification stated that notice had 
been put through a hole in the door at the chambers of the plaintiff’s attor¬ 
ney, but the affidavit did not go on to state that the notice was received. 
Bayley J. said that on this account the affidavit was not sufficient; but time 
was given to amend. 

Anon. Mich. T. 1813, Nov. 20th. Hullock moved to justify bail on an 
affidavit that the notice of justification had been stuck up in the King’s Bench 
Office, and that repeated attempts had been made without effect to serve the 
notice at the attorney’s office, and it was at last put under the door. Dam- 
pier J. said it was sufficient, for as much had been done as could be done; 
and the bail justified. See also on this point, Jameson's Bail, ante 100. 


Tuesday , 
May 11th. 


Ledbury against Smith. 


Where a com- 
missionofbank- 
rupt has been 
issued against a 
defendant, and 
his assignees 
claim the pro¬ 
perty, and the 
plaintiff refuses 
to indemnify the 
sheriff,thcCourt 
will enlarge the 
time forsheriff’s 
returning the 
fieri facias until 
the next Term. 
But there must 
be a rule to 
shew cause, (a) 


rpAUNTON moved that the sheriff should have 
time to return the'writ of Ji. fa. in this cause, 
on an aflidavit stating that a commission had been is¬ 
sued against -the defendant, and that the assignees had 
claimed the property on the ground that an act of 
bankruptcy had been committed before the levy under 
the Ji. fa. and that the plaintiff had refused to indem¬ 
nify the sheriff; it was prayed that the rule should be 
absolute in the first instance, and for a general suspen¬ 
sion of the return. But, 

(«) Sec 7'ytd, 6th ed. 1054. 
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The Court said it must be a rule to shew cause, 1819* 
and the return could only be stayed until the first day ledburv 
of next Term, when the sheriff must apply again if ne- suitu. 
cessary. • 

Rule Nisi accordingly. 


Dew, Esq. against Parsons, Gent. 


Tuesday, 
May 11th. 


^£SSUMPS£T by the high sheriff of the county of 
Hereford, to recover certain fees claimed to be due 
to him from the defendant, in respect of issuing a 
warrant on civil process to arrest a person whom the 
defendant was instructed by his client to sue. The de¬ 
fendant pleaded first, Non assumpsit; and secondly a set¬ 
off in respect of former payments of fees to the plain¬ 
tiff, alleged to have been illegally demanded. At the 


At common law 
a sheriff has no 
right to takcfecs 
for execution of 
process. By 
stat. 23 //. 6. 
c. 9. a sheriff is 
only entitled to 
fee of Ad. for 
issuing his war- 
rant to arrest on 
mesne process, 
although it may 
have been the 


practice to allow more in taxing costs between the parties to a suit, (a) Action for money had 
and received lies to recover fees illegally demanded and paid to the sheriff, although indict¬ 
ment for extortion may be aim sustainable, and consequently such illegal payments may be set 
off as money had and received against an action brought by the sheriff. 


(a) By statute 32 Geo. 2. c. 28. (Lords' Act) it is provided, that no sheriff, 
under-sheriff, bailiff, serjeant at mace, or other officer or minister whatsoever, 
shall demand, take, or receive, or cause to be demanded, taken, or received, 
directly or indirectly, any other or greater sum or sums of money than is or 
shall be by law allowed to be taken or demanded for any qrrest or taking , or 
for detaining or waiting, till the person or persons so arrested or in custody 
shall have given an appearance or bail, as the case shall require. But in the 
case of Martin v. Slade, 2 New Rep. 59. which was an action for penalties 
on this Act, where it was proved that the defendant, a sheriff's officer, de¬ 
manded and received for the arrest the sum of one guinea, besides one guinea 
for the bail bond, and that one guinea more was paid by the pliflntiff for sup¬ 
per ; the Court held that the regulations of the statute of Hen. 6. could not 
now be considered as giving the rule for the amount of the fee to be taken, 
and that it was incumbent on the plaintiff to give some evidence that more 
had been taken than was by law allowed. Sec also 1 Stark. 417. Martin 
v. Bell, where it was proved that the fee allowed to the bailiff upon arrest, 
was half a guinea in London and one guinea in Middlesex for the caption, and 
that nothing beyond the amount of the stamp was allowed upon the bail 
bond. See also Boldero v. Mosse, 3 T. R. 417. As to the action for money 
had and received, in Lovell v. Simpson, 3 Esp. Rep. 153. it was held that the 
plaintiff might recover in assmnpsit for money had and received, the money 
having been extorted from the plaintiff by the defendant taking an advantage 
of his situation, and under a claim of right, which the plaintiff was unable to 
resist. * 


290 


1819. 


Dew 

against 

Pahsons. 


CASES in EASTER TERM 

trial at the last Summer Assizes for Herefordshire, be¬ 
fore Holroyd J.< it appeared that the defendant, an 
attorney residing out of the county of Hereford, having 
applied to the plaintiff’s under-sheriff, to issue his war¬ 
rant to arrest a defendant whom the defendant was in¬ 
structed to sue, within the county of Hereford, a fee of 
three shillings and sixpence was demanded, the demand 
being compounded of the sums of two shillings and 
sixpence, as for a warrant issued to a person residing 
within the county, and one shilling additional to a per¬ 
son residing out of the county, under which description 
the defendant fell. It appeared that on a former occa¬ 
sion the defendant had paid the plaintiff other fees, for 
the same species of business, amounting to one penny 
short of the present demand, and which payment was 
set-off to the present action. There were three ques¬ 
tions made at the trial: first, whether the plaintiff’s 
demand could be sustained at common law; secondly, 
whether sustainable under the statute 23 Hen 6, c. 9; 
and thirdly, if so, whether the defendant could set off' 
former payments of the like kind to the present action. 
The learned Judge ruled against the plaintiff upon all 
these points, and directed a nonsuit, but with liberty to 
the plaintiff to move the Court. In Michaelmas Term 
W. E. Taunton moved accordingly, and obtained a rule 
nisi for setting aside the nonsuit and granting a new 
trial. 

m 

G. Cross now.shewed cause against the rule, and 
contended, jSrst, that at common law a sheriff was 
bound to discharge the duties of his office gratuitously, 
and was not entitled to demand or take any fee in re¬ 
spect thereof; and cited the statute of Westminster, (a) 
whereby it is enacted, “ that no sheriff, nor other the 
king’s officer, take any reward to do his office, but shall 
be paid of that which they take of the king; and h#that 


(a) 3 JStliv. l.’ft 26. 
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so doth shall yield twice a9 much, and shall be punished at 
the king's pleasure. (a) Secondly, that tli€ only authority 
to justify the plaintiff in taking fees at all, must be the 
authority of an act of parliament. No usage which had 
obtained of allowing fees to sheriffs could in any degree 
render the demand lawful unless sanctioned by the legis¬ 
lature. The only act of parliament which could be cited in 
support of the plaintiffs demand was the 23 H. 6. c. 9 ; 
and unless the words of that act authorized the claim, 
it was quite clear that he could not be entitled to main¬ 
tain this action. This act was passed for the purpose 
of repressing the extortion and oppression of sheriffs 
and their officers, and it prescribed a certain scale of 
fees, which should be taken in several cases; and it 
provided that no sheriff, under-sheriff,* bailiff of fran¬ 
chise, nor any other bailiff, should, under colour of 
their offices, take more for the making of any obli¬ 
gation, warrant, or precept, than the sum of four- 
pence. The question was, whether the warrant in this 
case was the species of warrant referred to in the act. 
If it was, it was quite clear that the plaintiff could be 
entitled to no more than the sum of four-pence. The 
only foundation for this action was this statute : for, if 
the plaintiff went out of it, he was entitled to nothing, 
there being no other* act of parliament which could 
justify the taking of so large a fee as two shillings and 
sixpence. But supposing him to be authorized in 
making such a demand for making out a warrant within 
his own county, nothing could justify him in demand¬ 
ing the additional shilling of a person who resided 
out of his county. By common law he was entitled to 
nothing as a reward for discharging of the duties of his 
office, and if he founded his claim upon the statute law, 
the utmost he could demand would be fourpence. . The 
plaintiff here rested his claim upon striqt right, and by 
that rule the question must be governed. The question 

^ (a) See the cases collected in Bac. Ah. FeesffA. and Com. Dig. Viscount, F. 1. 
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1819. 


D «iw 

against 

PaIISOHS* 


here was not whether the demand was fair and reason* 
able, but whether it was lawful. No usage which might 
have arisen since the passing of this act could avail the 
plaintiff on this occason, because the usage of allow¬ 
ing higher fees was not uniform and regular, being dif¬ 
ferent in different counties. This was not like a ques¬ 
tion of costs between party and party, in which the 
Master would be called upon to exercise his discretion 
in allowing fees which had been paid to the sheriff; but 
it was an action brought by the sheriff himself, resting 
upon his legal rights, by which he must stand or fall. 
Assuming then, that this question must be governed by 
the ’ statute 23 H. 6. c. 9, the question was. Thirdly, 
whether the defendant was entitled to set off against 
this demand sums which had been paid the plaintiff on 
former occasions for the same sort of business over and 
above what he was legally authorized to take. It was 
quite clear that if the plaintiff had taken money in the 
shape of fees, which the law would not authorize him 

i 

to receive, the defendant would have a right of action 
to recover it back again, as money had and received to 
his use. If then an action would lie under such circum¬ 
stances, the right of set-off would avail the defendant 
in an action brought by the sheriff. Supposing the 
previous ground to be made out, that the sheriff had 
no right to demand so large a sum as had been taken, 
the consequence must necessarily follow that former 
illegal payments might be set off in an action brought 
by the sheriff to sustain the same species of claim. The 
set-off pleaded in this case covered the plaintiff’s de¬ 
mand, and therefore the decision below could not be 
disturbed. 

W, E. Taunton control, contended, 1st, That this ac¬ 
tion was maintainable for a higher fee than that pre¬ 
scribed by 23 H. 6. being in the nathre of a demand 
for work and labour; Qdly, Supposing that statute to 
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be definite as to the scale of fees to be taken by a. 
sheriff, still the practice and usage oT paying higher 
fees had obtained for more than 100 years, and had 
been recognized and sanctioned by numerous decisions 
of Courts of Justice, (a) Assuming these authorities to 
be binding on the Court, he insisted Sdly, that the de¬ 
fendant could not by law plead a set-off; first, because 
the former payments on which he rested were volun¬ 
tary ; and secondly, supposing those payments to have 
been extortionate, the proper remedy should have been 
an indictment for extortion, and not a plea of set-off 
to the present action. In support of the Jirst point, he 
contended, that it was but reasonable, considering the 
great trouble and labour to which the Sheriff was put 
in the discharge of the duties of his bffice, he should 
be allowed reasonable fees, in order to enable him to 
requite the services of those, whom he was obliged 
from necessity to employ under him, inasmuch as it 
was physically impossible to discharge all the duties of 
his office personally. (6) For the second point he re¬ 
lied upon Savage q. t. v. Smith f (c) Martin v. Slade , (d) 
Woodgate v. Knatckbull, (e) Boldero v. Mosse y (f) where 
the Master allowed one guinea for an arrest and upon a 
levy as the usual fee, contending that these were decisive 
authorities to shew, that the Courts of Westminster Hall 
had sanctioned the practice of allowing such reason¬ 
able fees to sheriffs, as for the nature of their services 
appeared just and proper. Upon the third point he 

(a) In the case of Bewdky, a practice of seven years only was allowed to 
prevail against the express words of an act of parliament. See 2 Strange 
755. 3 Burr. 1755. But this singular doctrine is clearly not tenable. See 
2 Bla. Com. 76, 7. Tidd’t Practice, 6th ed. Introd. 38. 

(5) But see 2 M. & S. 294. 297. where Lord EUenbarmgh C. J. said, 
“ There are many onerous duties laid on the sheriff for which the law has 
not provided distinctly any remuneration, and this is one reason for appoint¬ 
ing men of substance to the office, that they may be able to bear those 
duties.” 

(c) Sir IV. Bla. 1101. (e) 1 T. R. 257. 

(</) 2 New Rep. 59. * (/) 3 T. U. 417. 

X 2 
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]819- cited Brisbane v. Dacres, (a) and Dalton*s Just. c. 39* 

Dfw urging that the plea of set-off was bad, as well upon 

]’ah sons these authorities as on the general principle, that the 

personal wrong' merged in a criminal offence such as 
that of extortion, so as thereby to deprive the party of 
his civil remedy. 

Abbott C. J. This case comes before the Court, 
.not as a collateral question, in a suit, between party and 
party, as to the amount of the costs in a cause,—it in¬ 
volves nothing as to the ordinary practice of the Court 
upon the subject of costs between party and party, 
where the Court may exercise a discretion whether 
certain reasonable sums shall be paid for the expences 
incurred in the prosecution of a suit, and in the payment 
of fees to the sheriff: but it is an action brought by the 
sheriff himself, to recover a fee, to which he must by 
law shew himself entitled; and therefore if he has failed 
in shewing his legal title to the fee claimed, he cannot 
recover in this action. I am quite satisfied that neither 
myself nor my Brothers think ourselves at liberty to say 
that an act of parliament may be repealed by any prac¬ 
tice that has arisen between parties to suits as to the 
taxation of costs. The next question made in this case 
is, as to the right of set-off. I am clearly of opinion, 
that if the defendant had upon former occasions paid to 
the sheriff larger sums than the sheriff was by law en¬ 
titled to receive, he had a right in this action to set off 
those payments against the fees now demanded. Then 
the question is, (allowing the set-off to some extent) 
whether the plaintiff has made out a title to recover 
any thing ip this action. That musft depend upon the 
amount of fee which he is entitled to charge. The ar¬ 
gument used by the defendant is, that by the common 
law of the land the sheriff can make no charge of this 
kind, because it is made in respect of a part of his duty, 

m - rn . M ■ , r -- ---- ,___ ___ 

(a) 5 '/'aunt. 143 . 
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which the law requires him to perform gratuitously, and 
that if he is entitled to charge any thin£ at all, he must 
shew his title under some act of parliament. That 
brings us to the. construction of the 23 H. 6. c. 9, 
namely, whether the word “ warrant ” there mentioned, 
in respect of which the sum of fourpencc is to be paid, 
means the warrant for which the charge, which consti¬ 
tutes the subject of the present action, is made. It 
seems to me that it does ; but if it does not, the case 
made out on the part of the plaintiff furnishes no ground 
for claiming the present demand; and it appears to me 
that the sheriff cannot be allowed in a court of law to 
insist upon his right to take this sum of two shillings 
and sixpenee. I am sorry the action is brought, and [ 
almost wish it had not, because the small sum of two 
shillings and sixpence, which has been charged, seems 
to be reasonable and proper; but we cannot alter the 
law, or to give the sheriff what we think reasonable and 
proper, if the law has not givep it him. Probably the 
dispute would not have arisen if the subsequent charge 
of one shilling made by the sherilf to a person out of 
his county had not been insisted upon, and for which 
there was no pretence. 


1819. 

Dew 

against 

Pahsons. 


Holroyd, J. (a) I am of the same opinion, that the 
nonsuit in this case must stand. AVc are to decide 
upon the rights of the parties as they are by law de¬ 
fined ; and if the defendant has by his clerk paid more 
money to the sheriff or to the officer than the sheriff 
was entitled to demand, he cannot, upon any grounds 
either of law or equity, retain it; and if the defendant 
insists upon the return of such payment, the sheriff is 
in law liable to make the return. It seems to me clear, 
that the defendant has a right of set-off in this case, 
assuming the plaintiff to have taken more money than 


(a) Bay ley t J. had left the Cofcrt to attend clumbers. 
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18 If). 


offn hut 
Vaksons. 


by law he was entitled to have received. It is clearly 
established by the statute of Westminster , which has been 
cited, that the sheriff, in the execution of his office, is 
entitled to receive no fee, unless it be allowed by act of 
parliament. No act of parliament has been cited, nor 
is any supposed to exist, by which the plaintiff can claim 
any sum for the taking of a warrant, unless it is the 
statute of 23 H. 6. c. 9- The warrant in this case ap¬ 
pears to me to be a warrant within the meaning of that 
statute. Though the first part of the statute limits the 
taking of fees by the bailiffs of franchises, and so on, 
yet the part of the statute applicable to this case is, that 
the sheriff shall take no more for granting his warrant, 
upon application made to him for that purpose, than the 
sum of fourpenee. That prohibition is directory in 
the first part of the statute, and I conceive that to be 
the effect of the prohibition in the latter part of the 
same act. That being so, unless there is some other act 
of parliament which gives him a right to something 
more, no usage that has prevailed since can operate 
against the parties who resist the payment, or extend 
the act of the legislature. But it is said, that in some 
cases which have come before the Court, the Court have 
allowed larger sums to be taken. Without deciding 
whether the sheriff’s bailiff comes within this statute or 
not, none of the cases go to shew that the sheriffs 
bailiff can establish,^ by any action to be brought by 
himself, he has a right to the sum of one guinea; nor is 
it necessary in this case to decide whether he is or is 
not within the statute of 23 H. 6. But the cases which 
have come before the Courts have decided nothing more 
than this:—that where the plaintiff has paid the sum of 
a guinea to the bailiff, he has been allowed it by the 
master or prothonotary in the taxation of costs. They 
do not go so far as to establish a right in the bailiff, at 
law, to demand that sum, nor do they go to decide 
whether he is or is not within the statute of H. 6. and 
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therefore these cases appear to me not to a fleet the pre¬ 
sent question. • ' * 

Best J. Whether it was wise for the plaintiff to 
bring this action it is not for the Coqrt to 'determine; 
but I think it may be productive in the result of consi¬ 
derable improvement in the mode of paying the fees, 
of sheriffs; for if the fees of the sheriffs are insuffi¬ 
cient, it is a subject upon which the legislature may 
interfere. It may be considered by the legislature, 
whether the fees now allowed by law are a sufficient 
remuneration for the trouble that is cast upon the she¬ 
riff. For the purpose of the present case, however, it 
is sufficient for this Court to say, that the fee which is 
now demanded cannot be allowed by the law as it now 
stands; and if any authority were wanting upon the 
subject, the case of Woodgate v. Knatchbull (a) decides 
most distinctly that a sheriff cannot claim, as matter of 
right, more than the Legislature prescribes. If this were 
an action brought, not by the sheriff himself, for fees 
claimed, but by a person wlio had paid them to the 
sheriff, such person might stand, perhaps, in a different 
situation from the sheriff himself; but in the present 
case I take the law to be clear against the sheriff, and 
probably the decision of this case against the plaintiff 
may lead to something being done, which may give the 
sheriff proper fees as a remuneration for his trouble; 
but this can only be effected in one way, viz. by the 
interposition of the Legislature. There appears to me 
to be no ground made out for setting aside this nonsuit 
and granting a new trial. It is contended, that the 
sheriff is entitled to this fee of two shillings and sixpence 
on each warrant. I can find no act of parliament, or 
any thing in the common law, which authorizes me to 
say that the sheriff is so entitled. No act of parliament 
says so—no decision of the Courts says so; and it ap- 


1819. 

Dew 
ngainst 

Pahsoxs. 


(a) 2 X.R. 148. 
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1819- 


Dew 

nil a in At 

Tahsons. 


pears to me to be perfectly clear, that the sheriffs are 
not authorized to 1 take any fee but what is declared by 
act of parliament to be lawful. In saying this, I have 
the authority not only of JVoodgate and Knatchbull , but 
also the other cases cited-in the course of the argument. 
Rut supposing it could be said that, independently of 
an act of parliament, the usage which had obtained in 
practice sanctioned such a charge, the cases cited pre- ‘ 
sent nothing like a usage to support this claim, for the 
usage to be established here is, to pay 2s. 6d. if a man 
happen to live in the county, and 3s. (3c?. if he live out 
of the county. This is a usage so absurd, that it never 
could be sanctioned by any court of justice whatever. 
If any such usage could be proved, it would be in direct 
contravention of (he express words of acts of parlia¬ 
ment, and nothing could be more inconsistent and un¬ 
reasonable. It appears to me, therefore, that there is 
no pretence for saying that the plaintiff is entitled to 
these fees. If he is entitled to any thing, it is to four- 
pence, under the statute of U. (). and to nothing else. 
If he gets out of that statute, he must discharge the 
duty cast upon him on the terms which the law im¬ 
poses. Then the next question is, whether the defend¬ 
ant is entitled to this set-off. I am clearly of opinion 
that he is entitled to it. He is entitled to set off any 
thing for which he could maintain an action, for it is 
clear he could recover back this as money paid, and 
which the plaintiff had received to his use. It appears 
to me to be perfectly clear, that this would be money 
received by the plaintiff to the use of the defendant. 
This case has been likened to a case of which I have a 
distinct recollection, for I remember perfectly well ar¬ 
guing the case on the part of the plaintiff, namely, 
Brisbane v. Dacres. (a) No twp cases can be more dis¬ 
similar. In that case both the gallant^ fticers belonged 


( 0 ) 5 Tmnt. 143. 
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to the same service; each knew equally well the rules 
of the service, and what were the right# of each accord¬ 
ing to those rules. Is that the situation of the present 
parties ? the present parties do not «tand under the 
same circumstances. The plaintiff is the sheriff, and 
the thing claimed was the fee of the sheriff: the sheriff 
is bound to know his own fee, but I don’t know that 
the person of whom the fee is claimed is bound to 
know it. The sheriff, knowing what his own fee is, is 
bound to take care that he does not take more than he 
is legally entitled to demand. If, however, he docs 
take more, it may be recovered back again by the per¬ 
son from whom the excessive fee has been extorted. 
But it has been said that this demand, being in the 
nature of an extortion, the sheriff is liable to an indict¬ 
ment, and that that should have been the course pur¬ 
sued, instead of softening the case down by this sort of 
action. I know of only one case in which the private 
injury merges in that of the public injury, and that is 
the case of felony. Where the conduct of a party 
amounts to felony, the civil action merges in that high 
offence. But in all offences of a minor description, as, 
for instance, in the case of usury, there may be an in¬ 
dictment for the usury, and a civil action for the money 
paid. So in the case of extortion there may be an in¬ 
dictment for the extortion, and a civil action to give 
the party a contribution for the injury he has sustained, 
or to recover back the money which has been extorted 
from him. On these grounds it appears to me that 
there is not the least pretence for this action. 

Rule discharged. 


Stevens's Bail. 

D. F. JONES Opposed the justification of the bail by 
affidavit in this case, on an affidavit which stated, 


that one of the bail was liable as indorser of the same 


1819- 


Dew 

against 

Parsons. 


/f'cdntiday. 
May 12th. 

It is no objection 
to bail, that he 
is liable as in¬ 
dorser of the bill 
of exchange, on 
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1819. bill of exchange upon which the plaintiff was sued, 

Stevens’s and that the bail were also bail in other actions still 

whicUheaction depending. He submitted therefore, first, that the 
is brought, in plaintiff would not obtain any additional security by the 

bail by affidavit , . , . . . 

in this Court, it proposed bail, and consequently they ought not to jus- 
statciTin the tify* And secondly, that the affidavit of justification 

affidavit of justifioAtion that the bail are worth double the amount of the sum for which he jus¬ 
tifies, over and above his liability in other causes, (a) 

' (a) As to the first point, see Mitchell’a Bail, ante 287; Harris v. Manky, 

2 Bos. & Pul. 526. 

As to the second point, it seems that by the practice of this Court, where 
the same persons are bail in more actions than one, and justify by affidavit, 
it is sufficient for them in each action to swear that they are worth double the 
amount of the Bum sworn to in that action. Attwood v. Emery, Mich. T. 1817, 
per Abbott J. after reference to the Master.-—Anon. East. T. 1815, April 
29th, V. Lowes opposed the justification of bail by affidavit, suggesting that 
they had before been bail in other actions, and should therefore have stated 
in their affidavit that tftcy were worth double the amount of the sum sworn 
to in the other actions; and Lawes said, that Baylby J. had in a late case 
under the same circumstances required the bail to make such an affidavit; 
but Dampier J. said it was not necessary; and see Tidd, 6th ed. 267. 

In the Common Pleas, in Field v. Waincwright, 3 Bos. & Pul. 39. it was held, 
that in justifying bail by affidavit, where the same persons arc bail in more 
actions than one, each affidavit o&ght to state that the bail arc worth double 
the amount of the debts in all the actions wherein they offer to become bail; 
but see Reid v. Comfoot, 7 Taunt. 324. where the plaintiff had commenced two 
actions on a bill for 2501. one against the drawer, the other against the acceptor, 
and the same persons became bail for both defendants, justifying by affidavit, 
and in the affidavit in each action Bworc that they were worth 5001. after pay¬ 
ment of all their just debts; and the Court allowed them to justify, Bur- 
rough J. observing, that if a man justifies bail by affidavit on two successive 
days in two several actions, it never yet was seen that the latter affidavit 
particularized his liability on the former action more than any other of the 
debts of the bail. Vide 1 Moore 29, where the report of this case is different. 

- In the Exchequer, it seems that the affidavit of justification in each action 
ought to state that the bail are worth double the amount of the sums sworn 
to in both actions. Arum. Excheq. Saturday, May 22, 1813, JVightwich 
moved that bail might justify by affidavit; when Jjowe objected to the justi- 
cation, on the ground that the same persons appear to have become bail 
in another action, and the affidavit in the present case did not state that the 
bail were worth double the aggregate amount of the sums sworn to in both 
actions: and it was said to be the rule of this Court, that the affidavit should 
contain such a statement. Field v. Waincwright, 3 Bos. & Pul. 39. was men¬ 
tioned in support of the objection, and per Curiam. The affidavit is defect¬ 
ive in this respect, but time shall be allowed for the purpose of making the 
amendment. The officer of the Court, on being referred to, certified the 
practice in conformity with tins decision. See also Jones v. Ripley, 3 Price 
261, S. P. Tidd. 6th ed. 267. * 




in the Fifty-ninth Year of GEORGE III. 


307 


should have sworn, that the deponent was worth double 
the sum for which he now proposed td justify over and 
above what he was liable for in all the other actions. 

• 

Holroyd J. said as to the first objection, that in 
this Court a person who is liable on the same bill upon 
which the action is depending, is, according to the 
practice, competent to become bail, though, in effect, 
the plaintiff may not acquire any additional security. 
As to the second point, though the practice of the 
Court of Common Pleas might require an affidavit by the 
bail that they are worth double the amount of the debts 
in all the actions wherein they offer to become bail, 
that is not the practice of this Court. And if the 
plaintiff' insists on their insufficiency,»he must oppose 
them by an affidavit on his behalf, shewing that they 
have become bail in certain enumerated actions for 
specified sums, and that they are not worth double the 
sums sworn to in all the actiqps; upon which the bail 
will be rejected, unless such affidavit shall be satisfac 
torily answered. 

Bail allowed. 


Waterhouse’s Bail . 


rpHE same bail came up to justify in three causes 
against the same defendant. In one they justified, 
after having been opposed by counsel, and in the second 
they were rejected on the ground that one of them, who 
described himself as a wholesale jeweller, was unable to 
enumerate any more than two of his customers, and 
was evidently insufficient. 


(a) So Anon. East. T. 1813. Friday , May 14th. Bail had justified in se¬ 
veral actions without opposition, but was afterwards opposed and rejected. 
Bayley J. said, that the former justification without opposition must be 
set aside, and that it was the usual practice in the Common Fleas, and ought 
always to be so. 


1819. 


Stevens’s 

Bail. 


Thursday , 
May 13 th. 

Bail, after hav¬ 
ing passed, may 
be rejected be¬ 
fore the rule for 
the allowance is 
drawn up, if suf¬ 
ficient cause be 
shewn, as if the 
same bail arc af¬ 
terwards reject¬ 
ed in another 
action, (a) 
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1819* Park , who opposed them in the first cause, then 

Water- moved that they'should be rejected in that, as well as 
house’s Bail. 0 tJ ier causes; contending that though they had 

been suffered to pass, yet it was in the discretion of the 
Court, whether the rule for the allowance should be 
drawn up; and that, in fact, they would not be consi¬ 
dered as bail until the rule was drawn up. 

Holhoyd J. entertained some doubt as to the 
practice, but after conferring with Mr. Platt and Mr. 
Chapman , said, that there were flagrant cases in which 
the Court would interpose such a discretion. The bail 
could not be considered as having passed until the rule 
for allowance was drawn up, because till then it was a 
matter in fieri . 'It was but reasonable that this should 
be the practice, and it was competent in certain cases 
for the plaintiff to move for an attachment before the 
rule for the allowance was drawn up. In the present 
case, the bail had been rejected in one cause, and the 
same objection ought to prevail against them in the 
others. 

Rejected in all the causes. 

D. F. Jones for the plaintiff in the second action, 
and Arabia for defendant. 

Thursday, 

Nay 13th. MORGAN^ Bail. 

IfjusCJn 0 jyOTICfc of justification had been given in this case 

must be given in on Monday for Tuesday, the defendant meaning to 

the case of added 

bail, and therefore where notice was given on Monday for Tuesday (by mistake for TFednes- 
day ), and on Wednesday another notice was given for Thursday, the bail were rejected, (a) 

(a) In C- P. two days notice of justification must be given, as well where 
the bail originally put in, intend to justify as in the case of added bail. 
Nation v. Barrett, 2 Bos. & Pul. 30. In K. B. one day’s notice, that is, no¬ 
tice on one day to justify on the next, is sufficient where the bail already put 
in intend to justify. Wright v. Ley, 2 Bos. &. Pul. 31. (a) Tidd. 265. But 
when other bail are added to those already put in,' there must be two days 
previous notice of justification, one inclusive, the other exclusive, as Monday 
(or Wednesday. Tidd. 6th ed. 265. 
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give notice for Wednesday , counsel were instructed on 1819* 
Tuesday to oppose the bail, but thqy did not appear. Morgan's 
O n Wednesday they did appear, but were not allowed to 
justify, as the notice was in terms for Tuesday , and not 
for Wednesday. Fresh notice was then given for to-day, 
and 

Hutchinson now opposed their justification, on the 
ground that there had not been two clear days* notice, 
for though the first notice given might be good in 
substance, it was bad in form; and therefore when a 
fresh notice was given on Wednesday , it was to be con¬ 
sidered in the same light as if no prior notice had been 
given. 

Holroyd J. said the objection was unanswerable, 
and therefore the bail were 

Rejected. 


___ 

Lewis against Thompson. 

o NE of the bail in this case, on coming up to justify, 
admitted that he owed the King’s taxes for a year, 
although they ought to be paid half yearly; and stated 
that the reason why he did nqt pay them half-yearly 
was, that the collector was in the habit, as a matter 
of arrangement, to let them run for a year. The col¬ 
lector had allied to him lately, and he had promised 


Thursday, 
May 13tll. 

Bail rejected for 
not paying ar¬ 
rears of king's 
taxes, although 
in a condition to 
pay them at the 
time of coming 
up to justify, (a) 


(a) Several other hail were rejected for the same cause during the Term. 
But in Spurdens v. Mahoney, Monday, May 24, where the bail admitted that 
he had not paid his taxes for a twelvemonth, and that the tax-gatherer had 
called three times upon him to know if he was ready, and that he had pro¬ 
mised to pay in a few days, but stated, that he had been in the habit of thus 
paying his taxes for three years, with the concurrence of the collector, and 
that he had property sufficient, Bayley J. did not reject the bail, but gave 
time to inquire further into his circumstances, upon the terms that the bail 
should, when he again appeared to justify, produce a receipt for all taxes due 
at the time. • 
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1819. 

Lewis 

against 

Thompson. 


Thursday, 
May 13th. 

Where the 
plaintiff tried 
his cause and 
was nonsuited, 
and a new trial 
was granted, the 
defendant can¬ 
not move for 
judgment as in 
case of nonsuit, 
though he may 
for costs for not 
proceeding to 
trial according 
to notice, (a) 


to pay them next week, and was in a condition so to do 
when called upon. 

Chitty ill support of the bail submitted that though 
these circumstances might afford ground of suspicion 
that the bail was not in affluent circumstances, that in¬ 
ference might be rebutted; and that therefore the bail 
should be admitted to state of what property he was 
possessed. But 

Holroyd J. would not suffer him to justify. 

Bail rejected. 


Dob dem. &iles against Wynne, Bart. 

£1ROSS moved for a rule Nisi for judgment, as in 
case of a nonsuit, on an affidavit stating that the 
cause had been tried at the Summer Assizes, 1817, when 
the plaintiff wa^nonsuited; that in Trinity Term, 1818, 
a new trial had been granted, and the plaintiff did not 
proceed to trial at the ensuing Summer Assizes,—that 
the defendant applied to plaintiff’s attorney just before 
the last Spring Assizes, to know if he would try the 
cause at the ensuing Assizes, stating, that if he would 
not, the defendant would try by proviso, upon which 
the plaintiff’s attorney declared that he should try, and 
afterwards gave notice Of trial, but did ncjt try. 

Bayley J. You are in a situation to move for 
costs for not proceeding to trial pursuant to notice, but 
as the plaintiff has once taken down the record to trial, 
a motion for judgment as in case of a nonsuit cannot 
be sustained. 


(a) It is a general rule, that where the cause has been once carried down 
to trial, the defendant cannot have judgment in case of a nonsuit for not carry¬ 
ing it down again, but must try by proviso. Tidd, 6cd. 821. And see part 317. 
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Sansom and Others against Goode. 


I819. 


Friday, 
May 14th. 


w 

p ULLER had on a former day moved for a rule 
Nisi, to set aside the warrant of attorney which had 
been given in this case, and the judgment entered up, 
and execution issued and executed thereon, upon the 
ground of non-compliance with the rule of Court of 
Mich. T. 42 Geo. 3. which requires that every attorney 
who prepares any warrant of attorney subject to a de¬ 
feazance, shall cause the defeazance to be written upon 
the same paper or parchment upon which the warrant 
of attorney shall be written, or shall cause a memoran¬ 
dum in writing to be made on such warrant, containing 
the substance and effect of such defeazance, (a) In 


A warrant of at¬ 
torney will not 
be set aside on 
the ground that 
the defeazance 
only states the 
amount of the 
sum secured by 
the judgment, 
withoutnoticing 
collateral secu¬ 
rities. Same 
practice in C. P. 

00 


the present case, the indorsement of the warrant of at¬ 
torney was not a sufficient compliance w ith this rule, 
for it merely stated that the warrant of attorney was 
given to secure the payment ofcthe sum of 30932. 19s. 2 d. 
together with the costs and all othe^ incidental ext¬ 
remes, whereas the transaction, as it appeared on the 
affidavits, was this: In January 1818, the defendant 
had given his promissory note to the plaintiff to the 
amount of 30932. 19«- 2d. in payment of goods he had 
purchased. The note was dishonoured. A meeting 
afterwards took place between the parties at a banking- 
house at Litchfield, for the purpose of arranging the 


(a) By rule K. B. Mich. 42 Geo. 3. it is ordered, that every attorney of 
this Court, who shall prepare any warrant of attorney to confess any judg¬ 
ment which is to be subject to any defeazance, do cause such defeazance to 
be written on the same paper or parchment on which the warrant of attorney 
shall be written, or cause a memorandum in writing to be made on such war¬ 
rant, containing the substance and effect of such defeazance. The rule in 
C. P. is in the same terms, Mich. 43 Geo. 3. C. P. From the words of the 
rule therefore, it seems to have been the intention of the Court to impose a 
duty on the attorney, but not to render the security void, if the defeazanqe 
should be omitted: and accordingly that construction has been put upon the 
rule in both Courts. Shaw v. Evans, 14 'East, 576. Partridge v. Fraser , 7 
Taunt. 307,8. But see Barber v, Barber, 3 Taunt, 465. 
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manner in which the plaintiff's debt should be paid. 
On that occasion the defendant, to prove his solvency, 
exhibited invoices of certain consignments of goods 
coming to‘him from Naples and other places. Before 
any arrangement took place the defendant was arrested 
at the banking-house, and the plaintiffs insisted upon 
his executing a warrant' of attorney, with power to them 
to reserve to themselves the consignments in question, 
when they should arrive. The warrant of attorney was 
accordingly executed, but the indorsement upon the 
back of it omitted to mention the collateral security of 
the promissory note, merely stating that it was given to 
secure the payment of the sum mentioned, with lawful 
interest of the same, together with the costs of entering 
up judgment, 85 c. Best J. who sat alone when the 
motion was made, granted the rule Nisi, on the au¬ 
thority of Morell v. Dubost, (a) where it was held not 
to be sufficient that the defeazance of a warrant of at¬ 
torney merely shewed the amount of the sum secured 
by the judgmart. but it inusl also notice all collateral 
securities by which it is secured. Marryat was now 
proceeding to shew cause, and, on mentioning the ob¬ 
jection, he was stopped by the Court, who observed that 
a different decision had taken place in this Court from 
that in C. P. and therefore called upon 

Puller to support his rule. He again urged the 
authority ‘of Morell v .'Dubost and anor. as decisive of 
the question. In that case the defendant ' 1 Dubost being 
indebted to the plaintiff in 240/. a written agreement 
was entered into, that he and the other defendant 
should give their acceptances for 240/. and should also 
deposit in the plaintiff's hands a valuable picture, with 
power for the defendant to sell it, in case the accept¬ 
ance should not be duly p^id, and to retain the pro- 


fa) 3 Taunt. 235. But see Rartridge v. Fraser, 7 Taunt. 307. 
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ceeds in part payment of the debt, but the defeazance 
mentioned nothing of this latter seciiKty; and Mans - 
Jteld C. J. said, “No doubt the defeazance ought also 
to have stated the other part of the agreement, that if 
the money was not paid at the day stipulated, the pic¬ 
ture should be sold, and the proceeds applied in part 
payment of the debt, and that the judgment should 
afterwards stand in force for the residue only. The 
meaning of the rule is the same as the intent of a part 
of the Annuity Act, that it may appear upon what 
terms the judgment shall be entered up and execution 
taken out; it is a clear and gross irregularity.” The 
good sense of the rule laid down by the Chief Justice 
of C. P. was obvious, and the defeazance upon the war¬ 
rant of attorney in this case was quite illusory, in not 
having stated the real nature of the transaction, so as 
to enable the defendant to recoup himself in the event 
of the debt being paid out of the proceeds of the con¬ 
signments he expected to receive. All the securities 
ought to have been mentioned, and theldefeazance not 
having done so, it was clearly irregular, andthe* war¬ 
rant of attorney must be set aside. 

The Court havipg spoken with the Master, were 
referred to the case of Shaw v. Evans, (a) where it was 
held, that if the attorney employed to prepare a warrant 
of attorney to confess judgment, which is to be made 
subject to a defeazance, neglect to insert such defeaz¬ 
ance on the warrant, which is required by the rule of 
Court of M. 42 G. 3. the security is not thereby 
avoided against the innocent party, but the attorney is 
guilty of a breach of duty imposed on him by the , 
Court, and answerable for it on motion. 

Abbott C. J. It has been decided in this Court, 


(a) 14 East. 576. AnJ see Partridge v. Fraser, 7 Taunt. 307. 

Y 
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1819 . 


Savsom 

against 

Goode. 
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181<J. that an entire omission to comply with the rule of M. 
Sansom 42 G. 3. does no't avoid a warrant of attorney as against 
Goode parties # to the security. It seems, therefore, to be 

a necessary consequence, that the defect of a defeazance 
in omitting to state some part of the consideration for 
which the warrant is given, cannot avoid the security. 
1 am extremely sorry to see any difference of opinion 
between the two Courts. I confess, however, that the 
decision of this Court is the most reasonable, (a) because 
we ought not to extend the rules of the Court so as to 
destroy securities of this kind, in cases that do not come 
plainly and unequivocally within the letter and the 
spirit of the rule. 


Bayley J.'and Holroyd J. were of the same 
opinion. 


Best J. Had I been aware of the decision in this 
Court, I certainly sho ( uld not have granted the rule 
nisi. The ruler of Mic. 42 G. 3. is only directory as to 
the -duty of the attorney, but it does not vacate the in¬ 
strument ; and as I think that the construction put upon 
it by this Court is the right one, this application ought 
to be refused. 

i 

Buie discharged, with Costs. 

(a) And see Partridge v. Fraser, 7 Taunt. 306 in C. P. 


Friday, 
May 14th. 


, against Hobson and Others. 


Affidavit to en- R EADER moved to enter up judgment upon an old 
J^oTiUdd*" 1 warrant of attorney made jointly by three persons, 
tom^mustpo- on an affidavit stating that two of them were alive, and 

sitively state that the defendant was seen and alive within the Term. Information and belief, 
even though the party keeps out of the way to avoid execution, is not sufficient, (a) Judg¬ 
ment cannot be entered up on a joint warrant of attorney against any of the makers of it, un¬ 
less they are all proved to be alive within the Term, (a) 


(a) If the warrant of attorney |pc above ten years old, application for leave 
to enter up judgment must be made to the Court, and where it is above twenty 
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had been seen by the deponent within the Term, and 
that as to the third, he had called at the house where he 
had used to lodge, and inquired after him of a servant, 
who stated that he was alive on the* 12th instant, but 
refused to inform the deponent where he resided. The 
deponent stated, that he verily believed the said third 
party kept out of the way on purpose to avoid being 
seen. Under these circumstances the question was, whe¬ 
ther the Court would grant the rule for judgment against 
all the defendants. 

The Court said, that the rule of Court in these 
cases was inflexible. The affidavit upon which judg¬ 
ment is moved must positively state that the party was 
alive and was seen within the Term. As to one of the 
defendants in this case, the deponent merely spoke as 
to his information and belief, which was not sufficient. 

Reader then applied for judgment against the two 
defendants who were sworn to be alive within the Term. 

Per Curiam. This is not a joint and several war¬ 
rant of attorney, but merely joint, and therefore you 
must have judgment # against the three parties or not at 
all. Had it been joint and several, the Court would 
have granted judgment against the persons who were 
proved to be alive within the Term. , 

Rule refused. 


years old, there must in general be a rule to shew cause. Tidd, 6 ed. 578. 
And the affidavit in support of the rule may properly be entitled in the cause 
in which judgment is entered up. Sawerby r. fVoodroff, 1 Barn. & Aid. 5(J7. 
A warrant of attorney given by two “ to appear for vu A. B. and C. D., to re¬ 
ceive a declaration for me, and to confess the same action/' &c. will not au¬ 
thorize the entering up judgment against one after the death of the other. 
Raw v. Alderson, 7 Taunt. 453. 1 Moore, 145, S. C. Oee v. Lane, 15 East, 
592. Aliter on the death of one of two persons to wham the warrant is giv¬ 
en. Fendall y. May, 2 M . & SI 76. And see post 322. 

Y 


1819. 


against 

Hobson. 


o 
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Frida;/, 
May 14th. 


Ex parte 


Affidavit to re¬ 
admit an attor¬ 
ney who had not 
taken out his 
certificate for 
more than a 
year, must state 
ir. express terms 
that he had not 
practised in the 
interval. («) 


READER m&ved that a gentleman who had ceased 
to practise as an attorney for more than a year 
might be readmitted without fine, and without payment 
of any arrears of duty. The affidavit did not in express 
terms state that he had not practised during the inter¬ 
val; and 


Holroyd J. said this was not sufficient, as the affi¬ 
davit must in express terms state that the party had not 
practised during the interval in which he had not taken 
out his certificate. 

The affidavit being subsequently amended, the fiat 
was granted on the terms prayed. 

(a) See Ex parte Richards , ante 101, where the affidavit contained such 
a statement. See also Ex parte Bartlett, ante 207. 


Itlondni/, 
May 17 th. 


Walker’s Bail. 


The occupier of 
a tap connected 
with a tavern, 
the license being 
taken out in the 
name of the ta¬ 
vern-keeper, 
cannot justify 
as a house¬ 
keeper. (a) 


o N E of the bail in this case offered to justify in re¬ 
spect of the occupation of a tap which he rented 
adjoining to a tavern, and which formed a part of the 
latter building, but there was no communication be¬ 
tween the one and the other. It appeared, however, 
that ihe licence for the tap was taken out in the name 
of the tavern-keeper; and 


Bayley J. said, that the bail could only be consi¬ 
dered as an inmate*, and not as the housekeeper, and 
therefore he was rejected; but two days time were given 
to add and justify other bail. 


(«) See Burni. tit. Alehouses, sect. 2. See Tracy v. Talbot, 2 Salk. 531. 
1 Nolan's Poor Laws, 151, 2, 3ded. 
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1819. 

Theobald against Crickmore. Monday, 

° May 17 th. 

flHITTY on a former day obtained ti rule, calling on ATcrm’snotice 

y the defendant to shew cause why his proceedings Inca^ofa'trFd 

and the verdict in his favour should not be set aside for by proviso after 
. , , a lapse of four 

irregularity, on an amdavit stating that this was an Terms; nor on 

action of trespass, tried in Essex at the Summer Assizes ment as°m case 
A. D. 1817, wheu a verdict was found for the plaintiff of a nonsuit. («) 
for five shillings. In the following Term the defendant 
obtained a rule for a new trial, which, after argument, 
was made absolute on lytli January 1818. No pro¬ 
ceedings were taken by either party until last Hilary 
vacation, when on the 27th February the defendant 
gave notice of trial by proviso at the la&t Lent Assizes, 
and carried down the cause, and the plaintiff not having 
appeared, the defendant obtained a verdict. The irre¬ 
gularity complained of was, that the defendant had not 
given a Term’s notice of trial, ^.s required by the prac¬ 
tice after the lapse of four Terms. 

Walford now shewed cause, and submitted that the 
rule requiring a Term’s notice, where no proceedings 
1 1 --- - ■ --- — 

(a) In note c to rule Mich. 4 Ann. (1705) it is stated, that in causes where¬ 
in no proceedings hare been had within four Terms after issue joined, then a 
Term’s notice must be given; and so likewise by proviso, unless the cause has 
been stayed by injunction or privilege.—>ln C. P. there is a rul a,%Ea*t. Term 
13 Geo. 2.1740, by which, after reciting that by the ancient rule of that Court 
in all causes in which there have been no proceedings for four Terms, exclu¬ 
sive of the Term in which the last proceeding was had, the party who desires 
to proceed again shall give a Term's notice to the other of such proceeding, 
that such notice shall be given before the essoign day of the 5th, or other sub¬ 
sequent Term, that a Judge's summons, if no order be made thereupon, shall 
not be deemed a proceeding, but that a notice of trial, though afterwards 
countermanded, shall be deemed a proceeding within the meaning of this 
rule. In May v. Wooding, 3 M. & S. 500, it was held, that a rule for judg¬ 
ment might be entered, and judgment signed without a Term’s notice, al¬ 
though no proceedings had been had for four Terms after verdict, the matter 
having passed in remjvdicaiam, and there being no act to he done by the other 
party. See Imp. K. B. 421, Tidd, 6th ed> 925, 6. 
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Theobald 

against 

IC KMOBE. 


have been had for four Terms, did not apply to a case • 
like the present He could find no precedent which 
required a Term's notice as against a defendant. In all 
the cases ifa which the rule for giving a Term's notice 
had been enforced, it was as against plaintiffs; and 
there was much greater reason why it should be en¬ 
forced as against a plaintiff than as against a defendant, 
because the former must be taken to know the state of 
his own cause, and he was not likely to be taken by sur- 
* prise. In all events the rule could not be enforced until 
there was a voluntary delay on the part of him against 
whom it was sought to be enforced. It was held in 
Doe v. Moses , (a) that the rule requiring a Term’s notice 
of proceeding does not extend to a motion for judg¬ 
ment as in ease 4 of a nonsuit, and the practice of apply¬ 
ing for a judgment as in case of a nonsuit had been sub¬ 
stituted for the trial by proviso. 

Chitty , in support of the rule, referred to the rule 
of Court of Mic. T. 1561, contending, that in case of a 
trial by proviso the defendant must give the like notice 
to the plaintiff as the plaintiff would have been obliged 
to give to him. [Abbott C. J. Is there any written 
rule of ‘Court as to giving a Term’s notice ?] None; it 
rests upon the general practice of the Court. It is laid 
down in Sellon , 419* Tidd, 820. that if a defendant pro¬ 
ceeds by proviso, he must give the same notice of trial 
as the plkintiff would have been obliged to give him. 
Prom all the authorities, it is clear that where no pro¬ 
ceedings have been had for four Terms there must be a 


(a) 5 T. R. 634. But in floe v. Dunning, Barnet , 308. where S. P. was 
ruled; the reason given was, that the general rule of Court extends only to 
the party’s intent to proceed, and not to motions to end proceedings. And 
see Tidd, 925, 6. In Manby v. Worthy, 2 Bla. Rep. 1223. the reason given 
is, that the rule requiring a Term’s notice, which is in that Court of East.T. 
13 Geo. 2. does not apply to judgments as in case of a nonsuit, because it 
was made previously to stat. 14 Geo. 2. c. 17. The case in 5 T.R. 634, pro¬ 
fesses to be determined on the authority of the,case in 2 Bla. Rep. 
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Term’s notice of trial. The first case upon this subject is 1819. 
Halchell v. Griffiths, (a) which establishes this rule, and Theobald 
the reason for it is, that where a party has lain by for 
so long a period as four Terms, it is fit and proper that 
the opposite party should not be taken by surprise by 
having an eight or a ten days notice of trial; and there 
appears to be no exception to the rule in favour of a de¬ 
fendant. The same rule was laid down in Ashwin v. Cor¬ 
bitt, (b) and in Lazier v. Dyer.(c) In the case of May 
v. Wooding, (d) Lord Ellenborough, C. J. gave the rea¬ 
son for the rule, which was thisThat while the mat¬ 
ter is still in controversy the party should, after so long 
a lapse as four Terms without any proceedings, have 
notice, that he may prepare himself. 

Abbott C. J. As the practice of moving for judg¬ 
ment as in case of nonsuit is substituted for that of 
trial by proviso, and there being no authority cited for 
giving a Term’s notice in case of trial by proviso, it 
seems to me that the practice which has prevailed in 
motions for judgment as in case of a nonsuit, ought 
to prevail in this case. In motions for judgment as in 
case of a nonsuit, a Term’s notice is not requisite; and 
from the analogy between the two cases, I am of 
opinion that it is ndt necessary in a trial by proviso. 

The other Judges concurred. 

Rule discharged without Costs. 

(a) 3 Salk. 645. (5) lb. 650. (c) ld'650. 

(rf) 3 M, & S. 500. 


Israel against Middleton. 


Monday, 
May 17th. 


"ElSPINASSE , on a former day, obtained a rule Defendant hav- 
calling on the plaintiff to shew cause why the ser- Suh Spy o?* 5 * 1 
vice of the writ should not be set aside for irregularity, P”> c esw by the 

_ ° J ’ name of John, 

with costs; the irregularity being that the defendant’s observedthathu 

namtwasJVtcAo- 
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Israel 

against 

MlDDLETOX. 

lass and person 
who served the 
copy was about 
to alter the 
name, when de¬ 
fendant said, 
Nevermind, I 
am the person, 
and will take 
care of it. Held, 
That a writ or 
copy cannot be 
altered without 
re-sealing, and 
that the service 
should be set 
aside, but with¬ 
out costs, (a) 


name in the copy of process served on him was John 
instead of Nicholps. 

Comyn shewed cause, and admitted that this was an 
irregularity, but submitted that it had been waived by 
the defendant himself. The affidavit of the attorney’s 
clerk stated, that when he went to serve the copy of the 
process upon the defendant, the latter informed him 
that his name was Nicholas and not John. Upon 
which the clerk asked for pen and ink, and was going 
to alter the name from John to Nicholas , when the de¬ 
fendant said, “ Never mind, I am the person, and I 
will take care of it.” He submitted therefore that this 
was a clear waiver of the irregularity. 

/ 

C 

Per Curiam. The defendant's waiver of the irre¬ 
gularity would not have made the original proceeding 
regular. The writ itself is not right: therefore the 


(a) And the Court will not allojv the copy of a writ to be amended so as to 
make the service good. Sutherland v. Tubbs , Mich. T. 1314. Nov. 28. 
/.awes E. moved for a rule to shew cause why the copy of a writ, the service 
of which had been set aside for irregularity, on account of the year being 
expressedin figures instead of words (an objection, however, which has since 
been held untenable, Butler v. Cohen, 4 M. & S. 335 ; Eyre v. Walsh, 
6 Taunt. 333; 1 Marsh, 577, S. C.; Pinero v. Hudson , MSS) should not be 
amended so as to cure the irregularity. But Le t Blanc J. said, “ that the mo¬ 
tion was new, and could not be supported. How can the copy of a writ be 
amended so as to moke the service good ? I have never heard of such an ap¬ 
plication.” Rule refused. The Court, however, have allowed an amendment 
in the Term in which the tenant is directed to appear in the notice at the foot 
of an ejectment. Doedcm. Bossy. Roe, IT. R. 469. With respect to alter¬ 
ing the writ after it Jias been sealed, by a notice fixed up in the Seal Office, 
Inner Temple Lane, 3d April, 1747, after reciting “ that the fees of this office 
had been lately very much decreased, to the manifest prejudice of the patentee 
and chief justices of the respective Courts of K. B. and C. P. and the same 
appearing for sometime past to be in a great measure owing to the sealing of 
blank writs, several of which, after sealing them, had been mite testatums and 
non omittas’s besides other irregularities practised thereby, it is ordered, that 
for the future no printed blanks or other writs whatsoever be sealed before the 
same are regularly made out and filled up. By order of the Comptroller.” 
Rules and Ord. K. B. Nil. 20 Geo. 2; Tidd, 6 ed. 49. But writ may be 
amended by leave of the Court on motion, as if return day be irregular, &c. 
Reubel v. Preston, 5 East. 291 ; 5 Taunt. 853. 
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alteration in the copy would have no effect. The alte¬ 
ration of the writ is not a necessary consequence of the 
defendant’s saying all was right, so as to cure the ori¬ 
ginal defect. The writ could not have been altered 
without being resealed, which certainly might have been 
done before the return; but the defendant must have 
been served again after it was resealed. The plaintiffs 
attorney was going to do an act which of itseif would 
have been an irregularity, for if he had made the alte¬ 
ration, and left the copy of process with the defendant, 
that would have been irregular. The defendant's waiver 
could not cure the defect; and therefore the rule must 
be absolute, but without costs. 

Williams against Hunt. 

rjiHE defendant (in person) moved, that it be referred 
to the Master to review his taxation of costs in this 
action, in which he had suffered judgment to go by 
default, and in which a writ 8f enquiry had been exe¬ 
cuted. The affidavit upon which he moved was not 
confined to the precise matters of objection to the 
Master’s taxation, but entered into a long detail of the 
merits of the cause. 

The Court said they could not receive such an af¬ 
fidavit in support of the motion now made, still less 
would they grant a rule nisi upon it, because it would 
impose upon the plaintiff the unnecessary and expen¬ 
sive bjirthen of taking a copy of an affidavit, three- 
fifths of which were irrelevant to the question of costs. 
The defendant must expunge all impertinent matter, 
and confine his affidavit to the subject of his motion. 

The defendant having afterwards remoulded the 
affidavit, obtained a rule nisi , which was afterwards 
discharged. 
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1819. 

Israel 

against 

Middleton. 


Monday, 
May 17 th. 


Affidavit in sup¬ 
port of rule Nisi 
for reviewing 
taxation of costs 
must be confin¬ 
ed to the objec¬ 
tions alleged a- 
gainst the taxa¬ 
tion, and noten¬ 
ter into the me¬ 
rits of the cause. 
(«) 


(a) As to the mode of framing affidavits in general, see Tidd, 6th ed. 519. 



CASES in EASTER TERM 


392 


1819 . 


Monday, 
May 17th. 

Judgment can* 
not be entered 
up against two 
defendants on a 
warrant of at¬ 
torney purport* 
ing to be an au¬ 
thority to con¬ 
fess a judgment 
against three 
persons, one of 
whom after¬ 
wards refused 
to execute; and 
the judgment 
against the two 
was set aside, 
on motion, but 
without costs, 
and on terms of 
no action being 
hrought. (a) 


■ 

Harris against Wade and Stone. 

READER on* a former day obtained a rule nisi for 
setting aside the judgment signed, and all subse¬ 
quent proceedings in this cause, for irregularity, with 
costs to be taxed by the Master, and for restoring to 
the defendants the money levied under the execution, 
on the ground that the wSrrant of attorney only autho¬ 
rized a joint judgment against three persons, whereas 
the plaintiff had signed the judgment and issued exe¬ 
cution against two persons. 

Espinasse now shewed cause upon an affidavit, which 
stated that the original action was brou/ \t against the 
three defendants’, and that it was subsequently agreed 
by the parties, that the warrant of attorney in question 
should be given by the three as a security for the debt. 
The warrant ran in the usual form, authorizing the at¬ 
torneys therein named to appear “for vs,” meaning 
the three defendants. The warrant was in fact executed 


but by two of the defendants, and the third had refused 
to execute. It was submitted, that as the plaintiff was 
prevented by one of the parties from obtaining judg¬ 
ment and execution against the three; he was justified 
in issuing execution against the two who did execute, 
and that the words “ against us” must signify the 
executing.parties. As two of the defendants had en¬ 
deavoured to evade the security by preventing the third 


(a) It seems that no judgment could be entered up on the warrant of at¬ 
torney under these circumstances; not against the three, because one of them 
had not executed—nor against the two,' because the warrant of attorney was 
only an authority to sign judgment against the three defendants. Gee v. Lane, 
15 Eatt, 592; Raw v. Aldertm , 7 Taunt. 453. In such a case, if the third 
defendant omitted to execute, the plaintiff should, after a demand of the sti¬ 
pulated security, and a refusal on the part of the defendants to give such se¬ 
curity as was agreed upon, proceed in the action as if no warrant of attorney 
had been given. See ante 314. 
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from executing it, the Court ought not to grant the 
relief prayed by this rule. • 

Per Curiam. The warrant of attorney*purports to 
be given by three persons, authorizing certain attorneys 
to enter up judgment against “ us ”—that means all 
three; and if you can only procure the execution by 
two, and the third refuses to execute, the plaintiff ought 
immediately to conclude that the warrant of attorney 
was abandoned, and consider the case as if it never 
had been made. If it could have been shewn satisfac¬ 
torily that it was by the management of the other two 
that the third did not execute, that would present the 
case in a different shape. The rule must be made ab¬ 
solute without costs, the defendants undertaking not to 
bring any action. 


181Q. 

Haws 

against 

Wade and 
Stoke. 


Marsh against Blachford. Monday, 

May 17 th. 

F. POLLOCKy on a former day, moved to set aside A testatme apia * 
* a special testatum capias, and a bail-bond taken JJtoSat 3 * 
thereon, for irregularity, on the ground that the writ 

soever, &c." held irregular, and Court refused to amend to the prejudice of the bail, (a) 

. ■■■ —.r 1 — . " 1 - "" " -- - - - 

(a) So in Rtubel v. Preston , 5 East. 291, where the return day in a bill of 
Middlesex was different from the usual form, it was held irregular, although 
the day of return was equally certain with that in common use: and Lord 
EUenborough said, there was no reason for departing from the settled form 
which had been always adopted in describing the return days of the Term in 
writs, although by computation, the sheriff might know as well on what day 
to make his return. If the regular known forms were departed from in one 
instance, a thousand whimsical returns might be framed, and great confusion 
introduced. But leave was given to amend. Bnt an amendment will not in 
general be allowed to the prejudice of the bail. And in Levett ▼. Kibble - 
white, 6 Taunt. 483, where the plaintiff having sued out process in debt, de¬ 
clared in case, by which the bail were discharged, the Court refused to amend 
the declaration by changing it from case to debt. Vide Kerr v. Sheriff, 

2 Bos. 6l Pul. 358. So the Court will not amend a clerical error in the spell¬ 
ing of the plaintiff's name in the bailpiece without the consent of the hail- 
Bingham v. Dickie, 5 Taunt. 814} and recognisance will not in general be 
ame nded without the consent of the bail. Tabntm v. Tenant , 1 Bos, & M 
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Marsh 
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was returnable “ at Westminster ,” instead of “ vvbere- 
sdever we shall then be in England On the same day 
Chitty moved for a rule to shew cause why such writ, 
and all proceedings thereon, should not be amended on 
an affidavit that the original special capias was returnable 
“ wheresoever,” &c. Both rules now came on together. 

Chitty submitted, that as this Court had so long been 
holden at Westminster, the writ could not mislead the 
defendant, but on the contrary more certainly pointed 
out to him where he was to appear; and he referred to 
several cases to shew that at least in a bail-bond the 
circumstance of the condition being to appear il at 
Westminster ,” instead of “ wheresoever,” &c. was held 
immaterial, (a) 1’he writ was also amendable, according 
to several other authorities. (b) 

F. Pollock admitted that in general the process was 
amendable when there was any thing to amend it by: 
but he relied on the case of Inman v. Huish,(c) in 
which it was held that an amendment of a writ made 
returnable on a day certain, instead of a general return 
day, could not be made to the prejudice of the bail: 
and he produced an affidavit on the part of the bail that 
they concurred in this application. r 

Abbott C. J. I think,the case of Inman v. Huish , 

* __ 

482; 3 Taunt. 263. But s£e Tidd, 221. And an amendment in a scire fa¬ 
cias against bail has been often refused, although it is discretionary in the 
Court to grant or refuse the amendment. Fuhuood v. Annis, 3 Bos. & Pul. 
321; Stevenson v. Grant , 2 New Rep. 108; Mann y. Calow , 1 Taunt. 222, 3; 
Tidd, 6 ed. 1142, 3. And see Carr y. Shaw , 7 T. R. 299. 

(a) Shuttlewarth y. Pilkington, 2 Stra. 1155; Jones , v. Sturdy, 9 East, 55; 
Tidd, 6 cd. 229. Alitcr where, in declaration on bail-bond, it appeared that 
the writ was returnable in C. P. and bond was for appearance before his 
Majesty at /Westminster. Renulds y. Smith, 6 Taunt. 551. 

(ft) /Walker v. Hawkey, 5 Taunt. 853; 1 Marsh, 399; 2 Smith, 392; Tidd, 
6th ed. 127. 

(r) 2 New Rep. 133, Tidd, 6th ed. 126. 
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ought to govern our decision, and is not distinguishable 
from the present case. There the Court refused to allow 
the amendment of a writ made returnable on a certain 
day instead of a general return day, although there 
was an original writ in existence by which it might be 
amended. The principle upon which that decision 
went was, that the bail would be affected by such an 
amendment. It would be a very different thing if the 
defendant, instead of having given bail in the cause, 
had sought his liberation, and the plaintiff desired to 
have the writ amended so as still to detain the defend¬ 
ant in custody; or it would have been a different thing 
if there had been no third person whose rights would 
be affected by the decision of the Court. It seems to 
me therefore that the proper course is to make Mr. 
Pollock’s rule absolute without costs, the defendant 
undertaking to bring no action ; and that the rule for 
the amendment should be discharged without costs. 

The rules were ^disposed of accordingly. 


1819. 

Marsh 

against 

Blachford. 


The Highgate Archway Company against 

Nash. 


May 17th. 


rpHIS was a rule calling on the plaintiff's attorney to Where an jubi- 
shew cause why the execution indorsed to levy the damages with- 

sum of QO01. taxed costs in this cause should not be set ofcosteTnd^- 

rects that execution shall not be taken out for the damages, but that they shall be set off against 
a counter demand of the defendant, the plaintiff’s attorney may take out execution for the 
costs, which by the rule of reference were to abide the event of the award, (a) 


(a) In Figes v. Adams, 4 Taunt. 632. where an action was referred to an 
arbitrator, who awarded the costs of a nonsuit to be paid by one party, and a 
larger sum to be paid as a debt by the other party; it was held, that the party 
awarded to pay the smaller sum was entitled to a set-off without motion. In 
the present case, the arbitrator awarded that the sum which he found due to 
the plaintiff in this action should be set off against the 15,000/. claimed by the 
defendant in the other action; but as he said nothing about the costs, it is pro¬ 
bable he intended that execution might be immediately taken out for them, 
as it was one of the terms of the reference that they should abide the event. 
Even where the defendant applies to set off the debt and costs in one action 
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aside with costs. The case upon the affidavits was 
this: the plaintiffs having brought an action against 
the defendant upon a bond, the cause was referred to 
the arbitration of r a gentleman at the bar, and by the 
rule of reference the costs were directed to abide the 
event. The arbitrator awarded to the plaintiffs da¬ 
mages to the amount of 3000/. without any direction 
as to the costs: but there being a cross action depend¬ 
ing between the parties, in which the present defendant 
as plaintiff claimed of the present plaintiffs a sum of 
15000/. the arbitrator restrained the latter from taking 
out execution for the 3000/. awarded in this action, 
directing that it should be set off against the defendant's 
demand of 15000/. in the cross action. The plaintiff’s 
attorney entered up judgment, and issued execution 
for the taxed costs. The question was, whether, under 
these circumstances, he was at liberty so to do. 

Scarlett and Wolford pow shewed cause against the 
rule, and contended that unless the plaintiff's attorney 
could take out execution for his costs, he would have 
no remedy whatever. It was true that the arbitrator 
had said nothing in his award about costs: but as by 
the rule of reference the costs were to abide the event, 
the right to them followed as a necessary consequence 
of the result, in whatever way the award was made. 
The arbitrator could have no intention of depriving the 
attorney of his lien upon the judgment j and his award 
accordingly did not touch the costs. In whatever way 
the parties to the cause adjusted their respective claims, 
the attorney's rights could not be affected. 

F. Pollack, in support of the rule, submitted, that 

against those in another, the Court of K.B. will not in general suffer it to be 
done until the attorney's bill be first discharged. Middleton r. Mill, 1 Hf. & 
5.240} Randle y. Fuller, € T. R. 456 } 8 T. R. 70, note c j 4T.R. 123,4; 
J/owell v. Harding, 8 Bast, 362 \Tiid, 6th ed. 330. 
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as the arbitrator had by his award expressly directed 
that execution should not be taken oift for the original 
debt of 3000/. the proceedings which had been had 
were in direct breach of the award. The execution was 
taken out for debt and costs, but the writ was indorsed 
to levy the costs only. This' of itself would be an ob¬ 
jection to the proceedings in point of regularity, be¬ 
cause they would not correspond with the judgment. 
It might be true that the costs would follow, as a legal 
consequence of the award; but he submitted that the 
costs were so intimately connected with the damages 
that they could not be severed, and consequently that 
execution could not be taken out without levying the 
damages. In the case of Deacon v. Morris (a) it was 
held, in an action to recover treble* damages under 
29 Elk. c. 4. against the sheriff, for taking more than the 
fee allowed by that statute on levying under an execu¬ 
tion against the plaintiff’s goods, and where the ques¬ 
tion was whether the plaintiff^was not entitled to treble 
costs as well as treble damages, the Court held that the 
whole of the judgment given was damages, though the 
judgment was compounded of costs and damages. Here 
then the debt and costs were so blended together that 
execution could not be taken out for the one without 

t 

the other. If then the arbitrator had tied up the hands 
of the plaintiff from taking out execution for the debt, 
it followed, as a necessary consequence, that the prohi¬ 
bition extended also to the costs. 

Abbott C. J. Iam of opinion that the execution 
taken out for the costs is no breach of the award. The 
award directs that execution shall not be taken out for 
the sum of 3000/. the damages awarded; but it says 
nothing as to the costs. It is true that the writ of 
execution is takeii out for the debt and costs, but it is 
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(a) 2 Bam. & Aid. 393. S. C. ante, 137. 
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indorsed to levy the costs only; which is no breach of 
the award, because the costs follow as a legal conse¬ 
quence. 

r 

( 

Bay ley J. It is clear that if there had been an ap¬ 
plication on the part of the plaintiff to set off his claim 
of 3000/. against the claim of the defendant, the Court 
would take care of the attorney’s lien for his costs, (a) 
The only difficulty I had in this case was, how execu¬ 
tion could be issued upon the judgment, the judgment 
being for debt and costs; and how the writ could be 
indorsed to levy the costs only ; but upon reference to 
the award, that difficulty is removed, and it seems to 
me that execution might be taken out for the debt and 
costs, but with r. special direction to the sheriff to levy 
for the costs only. The event of the award is, that the 
defendant is entitled to receive a balance of 12000/. 
because being bound to pay the plaintiff’s 3000/. they 
would be entitled to set that sum off against the 
15000/. which he claims. Supposing the defendant had 
obtained judgment in the cross action, and the plaintiffs 
had set off against that judgment the 3000/. given by 
the award, he could exempt himself from the payment 
of the costs due to the attorney for the plaintiffs. If the 
arbitrator thought that by any such arrangement the 
attorney was to be deprived of his costs, it is highly 
probable that he would have taken care in his award 
to settle what costs the defendant ought to pay. 


Best J. The arbitrator appears to have drawn a 
clear distinction between the debt and the costs; and 
in iny opinion the attorney was entitled to take out 
execution for the latter. 

' Rule discharged. 

-- ----— .——A ■ . . — ■■■■ ■■■■i 

(«) Middleton v. Hill, 1 M.&S. 240; MUditUv. Oldfield , 4T. R. 123; 
6 T. R. 456; 8 T. R. 70 (c); 8" Etut, 362; 2 //. Bla. 441. 
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The King against the Sheriffs of London, in a 
Cause of Plummer v. Houghton. 


1819 . 

Tuesday, 
May 81lh. 


Jf£ARRYAT and Abraham shewed cause against a 
rule for setting aside an attachment for irregula¬ 
rity, with costs. Notice of hail had been given by the 
defendant’s attorney; and afterwards, and before any 
order for changing such attorney, the bail to the sheriff 
employed another attorney to put in and perfect bail, 
and who on the 29th of January , before any order for 
changing the attorney, gave notice, on behalf of the 
bail, of adding and justifying two fresh bail, who ac¬ 
cordingly justified on the 1st of February.; after which, 
by an order, the attorney who had acted on behalf of 
the bail was appointed attorney for the defendant in 
lieu of the former, and on the same day he served the 

rule for allowance of bail on the plaintiff’s attorney, 
__•_ 

(a) Vide Anon. Mich. T. 1817, Nov. 22, Schvyn moved for an attachment 
against the sheriff for not bringing in the body, on the ground that bail had 
been put in by a new attorney without any order for changing the attorney. 
He admitted that it was an unusual motion .—Abbott J. said, that this was a 
new motion, but allowed Selwyn to take a rule nisi. It is now held that the 
bail below may put in bail ^bove, or may justify by their own attorney. 
Wheeler v. Rankin, ante 81; Keys v. Tavernier, ante 291, though a different 
doctrine formerly prevailed. 

Anon. Mich. T. 1813. Twiss moved for time to justify bail, the bail 
having been put in by a new attorney, without any order for the attorney 
being changed. The motion was supported by an affidavit ofMthe circum¬ 
stances. DampierS. The bail cannot justify, but as the informality appears 
to be accidental, therefore time may be granted. 

So in C. P. where notice of bail was given by one attorney, :ind the de¬ 
fendant gave notice of new bail by another, without obtaining leave for chang¬ 
ing his attorney, it was held, that the plaintiff might oppose the justification 
of the bail last put in. Sec Hill v. R'te, 6 Tepint. 532; 2 Marsh. Rep. 257. 
However, it has been held in the Court of Common Picas, that the bail may 
appear by their own attorney; and where the defendant’s attorney refused to 
instruct counsel to move that the bail might justify, unless they would pay 
him his costs, that Court, on the application of the bail, granted a rule for 
them to appear and justify by their own attorney, in order to prevent 
an assignment of the bail-bond. Haggett v. jirgent, 7 Taunt. 47 ; 2 Marsh. 
Rep. 365. 


Attachment 
against the she¬ 
riff will be set 
aside where bail 
above have beqn 
putin, although 
they were put 
in by a new 
attorney on be¬ 
half of the bail 
below, without 
an order for 
changing the 
attorney, (a) 
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who, on the 7th February, issued an attachment against 
the sheriff. On' shewing cause, it was contended that 
such notice of bail by another attorney, without an order 
for changing the former, was a nullity. For this it was 
urged there were several authorities which were decisive 
upon the point; (a) and it was insisted that, supposing the 
bail below might employ another attorney, he ought to 
act distinctly for them, whereas in this case the attorney 
had conducted himself as if he were acting on behalf 
of the defendant. If different notices of bail by dif¬ 
ferent attornies were permitted, the plaintiff might be 
put to great trouble and inconvenience in enquiring into 
the sufficiency of different sets of bail. 

Chitty, contrd, submitted, that whatever might have 
been the former practice, it had been repeatedly held of 
late that notice of bail might be given by a different 
attorney, and that bail might be put in by three diffe¬ 
rent parties, namely, by the sheriff, by the bail below, 
and by the defendant; (6) and he referred to the recent 
case, in which it was ruled that the circumstance of 
notice of added bail having been given by a different 
attorney, was no objection to such latter bail justify¬ 
ing. (Jb) Besides, in this case 4t .was distinctly sworn 
that the notice of justifying the bail was given on be¬ 
half of the bail below. 

0 

f 

Abbott C. J. It is of very great’importance that 
the bail to the sheriff should be permitted to put in bail 
above for their protection, and that another attorney 
should be permitted to do the same act as the attorney 
for the defendant, without a change; and when it suf¬ 
ficiently appears, as in the present case, that the attor- 


(a) Kaye y. De Mottos, 2 Bta. Rep. 1323; Macpherson y. Raritan, Doug. 
217, or 206,1st cd.; Hill v. Roe, 2 Marsh, 257; 6 Taunt. 532 j Tidd, 6 ed. 
85; and see 2 Marsh. 365; 7 Taunt. 47, S. C. 

(4) Ante, If 'heeler y. Rankin, 81. (Vide ante 291.) 
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ney who gave notice of the added bail really acted op 1819- 
behalf of the bail and on their retainer/1 am of opinion Pi ummer 
that it is not necessary there should be an order to against 

1 J % • IIoughton. 

change the attorney. It is of so much consequence to 
the bail to the sheriff that they should be allowed to 
perfect bail above, that I think, whether they employ 
the defendant’s attorney or their own attorney, it is a 
matter of no sort of importance. 

Bayley J. It very often happens that bail are 
put in by the sheriff himself, and it is by no means 
necessary or essential that the person who puts in bail 
should be the defendant’s attorney. Whoever is the per¬ 
son that puts in bail, how is 4 the plaintiff prejudiced ? 

Rule absolute,* without costs. 


Bell against Thrupp. 


Tuesday, 
May 10th. 


gy HITTY on a former day obtained a rule to shew Affidavit to hold 
W^/ . , to bail “ for 

cause why a common appearance should not be goods sold and 

entered, and why the sum of 40/. paid into Court, under rfaiTfc^dand 


the statute 43 Geo. 3. c. 46, in lieu of bail, should not provided, and 

' ' workandlabour 

be paid out of Court to the defendant, on the ground of done and per- 

• _ > formed by de¬ 

ponent for the defendant/' held insufficient, because it did not appear that the gooda were sold 
and delivered to the defendant, (a) 


(a) The affidavit ia insufficient, if it omit to state that the goods were aold 
and delivered by the jduHttyff. Fenton v. EUis, 6 Taunt. 192 j l Marshy 535, 
S. C.; Taylor v. Forbes, 11 East, 315; Cathrautv. Hag get, 8 East, 106; Perks 
v. Severn, 7 East, 194.—So in Young v. Gotten, 2 M. St S. 603, an affidavit to 
hold to bail, stating that the defendant being master or commander of a ship, 
was indebted to the plaintiff for work and labour of plaintiff done on board the 
ship, and for materials found by plaintiff and used therein, and for goods sold 
and delivered, and money paid by plaintiff at the request of the defendant, 
was holden to be defective, in not stating that the work was done, or the 
money pud for, or goods sold to the defendant. Tidd, 6th ed. 106. But in C. P. 
an affidavit, stating that the defendant was indebted for the hire of divers car¬ 
riages of the deponent, hired to and for the use of the defendant, has been 
held sufficient. Brown v. Gamier, 6 Taunt. 389. So “ for work and labour 
done for defendant" is sufficient, without adding that it was done at his re¬ 
quest. Id. Ibid. 5 Taunt. 756, 704, 751. 

7 . 2 
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1819. a defect in the affidavit to hold to bail, which stated 

Hell that the defendant was juatly and truly indebted to the 
Thhufp. plaintiff in the sum of 30/. “ for goods sold and deli¬ 
vered, materials °found and provided, and work and la¬ 
bour done and performed by this deponent for the de¬ 
fendant.” 

LitHedale now shewed cause, and contended that 
the affidavit must have a reasonable intendment, and 
that as it was sworn that the defendant was indebted to 
the deponent for goods sold, &e. this must be taken to 
import that there was a debt for which the defendant 
was liable to be held to bail, and that there was no 
authority which established that such an affidavit was 
insufficient. 

Chitty in support of the rule referred to Perks 
v. Severn , cited in Cathrow v. Hugger , (a) and to other 
authorities collected in Tidd's Prac. 6th ed. 186. He 
objected that it was not sworn that the defendant was 
indebted for goods sold to him, and that as the word 
for was applicable to the whole sentence, the affidavit 
must be read, that the defendant was indebted for goods 
sold for him, which rendered the sentence unintelligible. 
He adverted also to the language -of Lord Ellenborough 
in Taylor v. Forbes , (6) that the affidavit must be certain 
and explicit, and so positive, that in case it were untrue 
the party making it would be liable to an indictment 
for perjury. That the strictness required in affidavits 
to hold to bail is not only to guard defendants against 
the consequences of perjury, but also those who make 
the affidavit against any misconception of the law; and 
that the leaning should be always to great strictness of 
construction, where one party is to be deprived of his 
liberty by the act of another. 

Abbott C. J. The affidavit to hold to bail in this 


(«) B East . 106. 


(ft) n East. 316. 
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case imported that the goods had been sold and deli-, 
vered for the defendant, andfnot to him. We cannot 
proceed upon any intendment in cases of tjyis nature, 
because the Court must judge of the rftal import of the 
words. The Court has often said that they will not 
reason in a case where the words ought to be precise 
and positive. The affidavit to hold to bail has the 
effect of depriving the party of his liberty, and there¬ 
fore it should be couched in words precise and positive, 
and ought not to be left to matter of inference or ar¬ 
gument. The rule, therefore, must be absolute on the 
defendant’s filing common bail. 

Rule absolute accordingly. 


Ellis against — 

n ENMAN moved to set aside the service of the bill 
of Middlesex in this cause/or irregularity, on the 
ground that it was served in the parish of St.-Giles, 
Cripplegate , in the city of London, on the 3d of May 
instant. On the 10th the defendant was served*with a 
notice of declaration, which was filed conditionally. 

Per Curiam . The parish of St. Giles, Cripplegate, 
adjoins the county of Middlesex, and therefore by the 
ordinary rule which the Court has laid down as to the 
service of process on the confines of the county, this 


(a) Affidavit in support of motion to set aside process, on the ground that 
it was served in a wrong county, must negative that it was served on the con¬ 
fines of the proper jurisdiction; and must also state, that there was no dispute 

as to the boundaries. Tunes v. Williams, ante 15, note (<Q-v. Walters , 

ante 14. And see also as to time for moving to set aside proceedings for irre¬ 
gularity in this Court, ante 14, note (6) In C. P. where defendant was served 
on the 25th of January with an attachment of privilege in the wrong county; 
and on the 20th of May was served with a notice of declaration, and rule to 
plead was given on the first day of Trinity Term ; it was held that the defend¬ 
ant might in tM Term apply to set aside the proceedings. Ledwich v. Prang- 
nett, 1 Moore, 290, ante 15, note. 


1819 . 


Bell 

against 

Thbupp. 


Tuesday , 

May 18 th. 

Service of a bill 
of Middtcsex,in 
the parish of 
St. Giles, Crip¬ 
ple gate, in the 
city of London , 
sufficient, being 
on the confines 
of the adjoining 
county, and at 
all events where 
the process was 
served on the 3d 
of May , and no¬ 
tice of declara¬ 
tion given on 
the 10th, an 
application to 
Bet aside the 
proceedings on 
the 18th comes 
too late, (a) 
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1819. application would not be well founded; but in all events 
Ellis the defendant comes too |pite. The service of the bill 
n 8 ainit of Middlesex is on the 3d of May ; notice of declaration 
is given on the 10th, and this is the 18th, and therefore 
the application is decidedly too late. 

Baylky J. With such an objection as this, you 
you must come in proper time. 

Rule refused. 


Iiayim. Fenwick against Farrow. 

The affiadvitto rpiNDAL moved to change the venue in this case 
m^t^tate what from London to Northumberland, on an affidavit, 
action'is 6 (a) in stat ^ n S that the cause of action arose in the county of 
an action on a Northumberland and not elsewhere, and that all the par- 

bond the Court . * 

will change the ties and their witnesses lived in that county, and that it 

venue from Lon¬ 
don to Northumberland in Easter Term, on an affidavit stating that all the defendant’s witnesses 
lived there, on the terms of withdrawing the pled non eat factum. 


(a) Vide also Roscoe v. Delano, ante 57, and note; where it was held, that 
the affidavit must state what the cause of action is, or the declaration must be 
produced, in order to shew that the action is of such a nature as will, ac¬ 
cording to the practice of the Court, justify the changing of the venue. And 
the rule of Court, Trin. 49 Geo. 3. which was made on account of inconveni- 
cnees havingarisen from the venue being improperly changed without advert¬ 
ing to the cause of action, directs that all rules for changing the venue shall be 
drawn up on reading the declaration. 11 East, 273, ante 1 57. Courts will not 
in general change the venue, in an action on a bond, bonds and other spe¬ 
cialties being bona notabilia wherever they happen to be. Beams v. Moore \ 
1 T. R. 782, a; Polev. Horobin, Tidd, 6 ed. 633. Nor in an action on a char¬ 
ter-party under seal, Morris v. Hurry, 1 Moore, 54. (though in 7 Taunt, 306. 
S. C. it is said that in this case the charter-party was not under seal.) See also 
Bradley v.Hdey, Barnes, 491; Everest v. Samum, id. ibid. Tidd, 6 ed. 633; but 
on aspedal ground being alleged, the Court will change the venueeven in an 
action on a deed $ as in an action of debt on bond, where the venue was laid in 
London, and the plaintiff’s and defendant’s witnesses lived in Lincolnshire, the 
Court of King’s Bench changed the venue into the latter county. Foster v. Tay¬ 
lor, 1 T. R. 781; Holmes v. Wainwrigkt, 3 East, 3291 Watty. Daniel, 1 Bos. 
and Pul. 426, 7; Tidd, 6 ed. 635. In Walton v. Hatton, ante 14, it was held, 
that the Court would not change the venue from London into a northern 
county in Hilary Term, on the motion of the defendant, without an affidavit 
of merits. 
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would be attended with very considerable expense io 
the defendant to bring hi% witnesses* to London. lie 
submitted, that though this was a transitory action, yet 
the Court would, in justice to the defendant, give him 
the benefit of having the cause tried in the place where 
all his witnesses resided ; and he cited Holmes v. Wain - 
wright, ( a ) where it was ruled, that if the cause of action 
substantially arises in another county than that in which 
the venue is laid by the plaintiff, and the convenience 
and justice of the case require the trial to be had there, 
where all the witnesses reside at a great distance from 
the county where the venue is laid, the Court, on the 
application of the defendant, will change the venue, on 
his agreeing to admit a particular fact, which, in point 
of form, exists in the original county. In the present 
case, the defendant was willing to admit the execution 
of the bond upon which the action was brought. He 
also referred to Evans v. Weaver , ( b ) in support of the 
motion. 

The Court granted a rule to shew cause; and now 

Scarlett shewed cause, and objected that the affi¬ 
davit on which the motion was made did not state what 

% 

the cause of action was, which he contended it was 
necessary to do, in order to entitle the defendant to his 
present motion. According to the affidavit, as it at 
present stood, there was nothing to be tried. On this 
ground the rule ought to be discharged. 

Tindal , in support of the rule, urged that, accord¬ 
ing to the practice of the Court, it was quite sufficient 
to state in the affidavit that the cause of action arose in 
the county of Northumberland, and not elsewhere, with- 

(*) 3 Eait. 329 ; Edie ▼. Glover, Tidd. 6 ed. 635; and per Lord Alwnlaj J. 
In Collins v. Jacobs, 3 Bos, and PuL 581. 

(5) 1 Bos. and PuL 20. 
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Court to amend. 
(«) 
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out specifying what the cause of action was. The 
action undoubtedly was upon a bond, to which the de¬ 
fendant had pleaded non est factum; but the defendant 
had a very substantial defence upon the merits, to prove 
which all the witnesses resided in the county of North¬ 
umberland. 

The Court said, that the objection to the affidavit 
was well founded; but they were disposed to make the 
rule absolute, upon the defendant undertaking to with¬ 
draw his plea, of Non est factum , and go to trial at the 
next assizes upon the merits. 

These terms were agreed to, and 

The rule was made absolute. 


Clements against Sterling. 

T he writ in this case iVas issued on the 20th Novem¬ 
ber 1818, and on the 27 th of the same month, the 
plaintiff’s attorney delivered a declaration entitled ge¬ 
nerally of Michaelmas Term, to which the defendant 
pleaded, and the issue was completed in this Term, and 
the plaintiff obtained the paper bodk from the clerk of 
the papers, with a memorandum generally of .Michael¬ 
mas Term , corresponding with the declarationbut the 
plaintiff’s attorney, without the permission of the clerk 
of the papers, or any order to amend, altered the 
memorandum in the paper book to the 27 th of Novem¬ 
ber , and delivered the same in such altered state to the 
defendant’s attorney, who thereupon restored the paper 
book to its original state, and returned it: but the 
plaintiff’s attorney said he should again insert the spe¬ 
cial memorandum on the paper book. Chitty on a 
former day moved that the paper book might be re- 


(n) Vide Doe v. CottereU ante 277. 
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stored to its original state, when it was obtained from 
the clerk of the papers, and that the ^plaintiffs might 
pay the costs of the application j and referred to the 
case of Dickinson v. Plaisted, (a) and t EtherSey v. Jack- 
son, (5) which established the impropriety of making 
any alteration in the proceedings without an order for 
leave to amend. 

Marryatt now shewed cause upon an affidavit which 
stated that the plaintiffs attorney had not restored the 
special memorandum; and that consequently the paper 
book stood with a memorandum generally of Michael¬ 
mas Term, and upon which he was content to proceed; 
and that therefore the object of the motion failed. 

Abbott C. J. The alteration in the paper book, 
after it was obtained from the Office, and without any 
leave to amend, was a very improper act , and though 
it is stated by the plaintiff’s attorney, that he has not 
persisted in such alteration, yet he does not deny that 
he gave the defendant’s attorney reason to believe that 
he would persist, and therefore he compelled him to 
apply to the Court; and consequently the rule must be 
absolute. 

Bayley J. The defendant was entitled to a decla¬ 
ration of Michaelmas Term ; and the defendant agrees 
to accept it. It is delivered on the 27th of November; 
but the plaintiff’s attorney has no right to make a special 
memorandum of the day of its delivery, after the paper 
book is made up, without an order for leave to amend. 

Rule absolute. 

(a) 7 T.R. 474. (5) 8 T. R. 255. 

Key against Hill. 

Jjgr LAWES on a former day obtained a rule to shew 
* cause why the proceedings in three actions on the 
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Where the as¬ 
signee of a bail 
bond brought 
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1819* bail-bond in this cause should not be stayed, upon pay- 

" Kl . y - ilient of costs of one of the actions to be taxed by the 

Master, bail above having justified. 


separate actions 
thereon, with¬ 
out suggesting 
any sufficient 
reason for so 
doing, the Court 
stayed the pro¬ 
ceedings in all 
the actions a- 
gainst the bail, 
upon payment 
of the costs of 
one, under the 
construction of 
4 and 5 Ann. 
c. 16. s. 20. 
Abbott C.J. rfw* 

sentiente. (a) 


Comyn now shewed cause, and contended, as well 
upon the principle of the common law as upon the 
4 and 5 Ann , c. 17. s. 20. that the proceedings in this 
case could not be stayed on payment of the costs of one 
action. A bail-bond could not be distinguished from 
any other joint and several bond, and consequently 
the plaintiff had a right to sue all the parties sepa¬ 
rately. The 4 and 5 Ann , c. 16. s. 20. authorized the 
assignment of the bail-bond given by the sheriff to the 
plaintiff. On such an assignment taking place, the 
assignee by the authority of that act might bring ac¬ 
tions against all the partial thereto. It was true that 
the act enabled the court wherein such actions were 
brought, by a rule or rules, to give such relief to the de¬ 
fendant in the original action and to the bail upon the 
bail-bond, as was agreeable to justice and reason, and 

V 

(a) It certainly has been supposed that a plaintiff has a right to bring 
separate actions on a bail-bond. In Tidd, 6th ed. 294, it is thus bud down: 
“ And where several actions are brought on a bail-bond, it is usual, in suing 
out execution, to apportion the debt and costs in the original action amongst 
the different defendants, so as to levy a part off each, together with his own 
costs." In Walker v. Carter, 2 Bla. Rep. 816, where several actions were 
brought on a bail-bond, on motion to stay the proceedings in one action on 
payment of the debt and costs of that particular action, the Court, on consi¬ 
dering precedents, held that thd costs of the actions against the principal and 
the other bail must also be paid before proceedings could stay. See also Tidd, 
6th ed. 563; 1 Sel. Prac. 187.1st ed.; HuUoch, on Costs, 2d ed. 628. There 
may be cases, especially where the debt is large, in which it may be advisable 
not to bring a joint action on the bail-bond, in which, if one of the parties 
should die, all remedy at law against his effects will be gone, and a Court of 
Equity would not relieve against a surety. See cases Bac. Ab Obligations, 
D. 4.; and id. 7 voL 506; 3 Vcm y J., 566. A plaintiff may bring several ac¬ 
tions against the bail above on their recognizance, Tidd, 6th ed. 1108. If 
several actions be brought at the same time against several parties to a bill, 
the Court 'will not Btay proceedings at the instance of the acceptor except on 
terms of his paying the costs of all the actions. Smith v. Woodcock, 4 T. R. 
691; Windham v. Wither, Stra. 515 j Golding v. Grace , 2 Bla. R, 749j Tidd, 
6th cd. 562. 
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that such rule or rules should havC the nature and 
effect of a defeazance to such bail-bond or other secu¬ 
rity for bail. . But it did not appear that there had ever 
been any rule laid down applicable tp the present case; 
and however anxious the Courts have been to restrain 
the practice of bringing several actions upon the same 
bail-bond, a doubt had always been entertained whe¬ 
ther under the authority of this act the Court had a 
power to put such an interpretation upon its provisions 
as to prevent the assignee from proceeding against the 
several parties to the bail-bond. From the time of the 
passing of that act, the universal practice had been, that 
where more than one action was brought, the proceed¬ 
ings could not be stayed, but upon the payment of the 
costs of all the different rations. If therefore the prac¬ 
tice of the Court had bran such, and no precedent had 
been established to the contrary, this was not the time 
to raise a question which would tend to disturb a 
practice which had prevailed for more than an hun¬ 
dred years. It was impossible for the other side to cite 
any instance in which thq Court had upon the pay¬ 
ment of costs of only one action stayed the proceed¬ 
ings as to the rest. The assignee of a bail-bond had a 
statuteable as weH as a common law right to bring ac¬ 
tions against all the parties to a bail-bond, upon the 
principle which prevailed with respect to ordinary bonds 
for the security of money. It could not be disputed, 
that where a joint and several bond was entered into 
by different persons, the obligee had a common law 
right to enforce the obligatory engagement against 
each of the parties by separate actions, and to recover 
separate costs against each party. The Court would 
recollect that this was an application to stay the jto- 
ceedings in three several actions against the obligors 
of a bail-bond, on payment of the costs of one action 
only. It was not to be disputed that either of the par¬ 
ties in such actions might apply for a stay of proceed- 
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ings upon the payment of the costs in his own action.(«) 
But it was incompetent for one of those parties to come 
to the Court, and ask for. a. stay of proceedings in all 
the actions upon .the payment of costs in one. If, 
however, the Court had power to lay down such a rule, 
the Court would do so; but standing upon the common 
law, as well as statuteable right of the plaintiff, and in 
the absence of any precedent upon the subject, it was 
submitted that the Court ought not now, for the first 
time, to lay down a rule so inconsistent with the uni¬ 
versally acknowledged practice in cases of this nature. 

E. Lawes , in support of the rule, contended that the 
statute of 4 and 5 Ann gave the Court a discretionary 
power of restraining the assumee of a bail-bond from 
bringing more than one action. Undoubtedly there 
must be some special circumstances laid before the 
Court to induce them to exercise such a discretion. 
The case in question presented such special cir¬ 
cumstances, because nothing could be suggested on 
the ground of urgency or necessity, to warrant actions 
against all the several parties to the bail-bond. Cases 
might certainly occur, in which it would be reasonable 
for the assignee to bring actions agaijnst all the parties, 
as for instance in the event of the insolvency of some 
of the parties to the bond. But inasmuch as the sole 
object of the bond was'to secure to the plaintiff the 
payment of his debt, there could be no necessity for 
bringing sev.eral actions against all the parties, where 
there was no suggestion of insolvency against the 
obligors. Nothing but absolute necessity could warrant 
such proceedings. The plaintiff in the actions could 
be in no way benefitted by the accumulation of such 
proceedings, and the only person that could derive ad- 


(«) Scd ride Walker v. Carter , 2 Bla. R. 816, ante 338, 9, note. 
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vantage from them was the attorney, who certainly had 
an interest in increasing the amount df the costs in each 
of the actions. There being no necessity in this case 
for more than one action, the Court* by virtue of the 
discretion given them by the statute, were bound to in¬ 
terpose their authority, and stay the proceedings in all 
the actions on payment of the costs of one. 

Abbott C. J. The act of parliament on which 
the Court is now called upon to pronounce an inter¬ 
pretation, has now been passed for more than a century. 
The practice of bringing several actions upon the bail- 
bond (and which has prevailed for a long series of 
years) has on repeated occasions met with strong ex¬ 
pressions of disapprobat^i on the part of the Court. 
But no instance has bee™ited in which the Court has 
refused to allow the plaintiff the costs of the different 
actions brought upon the bail-bond ; and as far as the 
Court is informed, this is the first occasion on which 
they have been called upon to put a different construc¬ 
tion upon this act of parliament. The act of parliament 
does seem to contemplate but one action, for it says, 
“ that after the sheriff has taken bail upon a writ or 
other process issued against a defendant, he may assign 
the bail-bond or other security taken from such bail, and 
that the plaintiff after such assignment may bring an ac¬ 
tion and suit thereupon, in his own name.” But I think 
that cannot confine the plaintiff absolutely to one action, 
and oblige him to bring an action against one per¬ 
son only; for in the result the first action might fail, 
and he may reasonably bring a subsequent action for 
the same cause. It seems to me therefore that the 
words of the act do not necessarily confine him to one 
action. Then the act goes on to say, “ that the Court 
wherein such action is brought may, by rule or rules of 
the Court, give such relief to the plaintiff and defend¬ 
ant in the original action, and to the bail upon the bond, 
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or other security taken from such bail, as is agreeable to 
justice and reasoh; and that such rule or rules shall 
have the nature and effect of a defeazance to such bail- 
bond or otner seourity for bail.’* I confess it strikes 
me that the meaning of this part of the clause is, that 
the Court is to give such relief to the parties as shall be 
consistent with justice and reason; that is to say, when 
bail has been put in so recently after the arrest as to 
entitle the plaintiff to insist on the forfeiture of the 
bail-bond, but suffers nothing from it, the Court may 
grant such relief to the defendant as is agreeable to that 
justice and reason which is contemplated by the legis¬ 
lature. 1 am more confident in this construction, be¬ 
cause it is said by the legislature that the rule of Court 
is to have the nature and effot of a defeazance of the 
bond; which seems to me to import that the legislature 
meant only to give to the Court the power of relieving 
the party from the forfeiture of his bond on the pay¬ 
ment of the costs of that qction, but that they did not 
intend this power to extend to the costs in cases in 
which more than one action was brought. It has been 
truly said, that by the common law a party may bring 
actions against each of the parties to a joint and several 
bond. Although this is very improperly done in cases 
of this nature, yet I cannot say that it is done illegally. 
This question being now for the first time raised, after 
so long a period has elfrpsed since the passing of the 
act, and when the.attention of the Courts has been from 
time to time called to complaints of this nature, I do 
not feel myself at liberty to. say that we can in this in¬ 
stance deprive the plaintiff of his costs in all the actions, 
though I must confess that I am extremely sorry no con¬ 
struction has been put upon the act authorizing a differ¬ 
ent conclusion; because I should have been extremely 
willing to follow up a precedent of that nature. But as no 
such construction has been put upon the act, I do not 
feel myself warranted in establishing the precedent. 
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Bay ley J. There is no irregularity in the course 1819. 

of legal proceedings which more urgently requires le- Key 

gislative interposition than the practice of bringing 
several actions on a bail-bond. The» fact of the ex¬ 
istence of this practice does not furnish a ground for 
the interference of the Court in this case, unless the 
words of the act of parliament under consideration gives 
us the power of so interfering. But the circumstances 
of oppression which may arise in a particular case, will, 
in my judgment, justify the Court in adopting such a 
rule of construction upon these words of the 20th sec¬ 
tion of the 4th and 5th Ann, as will be calculated to 
meet the oppression. By the common law, no action 
could be brought on the bail-bond except by the 
sheriff; but by the 20th cl^ise of the 4th and 5th Ann, 
the bail-bond is assignable, and it gi^%s the assignee the 
power of suing upon such bail-bond, and it certainly 
uses the word “an action.” I do not, however, place any 
great reliance upon that, because I am quite clear that 
the plaintiff in the cause is at liberty to bring separate 
actions on the bail-bond, notwithstanding the word 
action is here used. But it seems to me that, by the sub¬ 
sequent words of the clause, if the plaintiff brings more 
than one action, and cannot give any reason to the 
Court when called upon for bringing more than one, 
the Court is warranted and bound to give such relief to 
the defendants as is consistent with justice aqd equity. 

The clause says, that the assignee may bring an action 
upon the bail-bond, and the Court may, by rule or rules 
of the same Court, give such relief to the plaintiff and 
defendant in the original action, and to the bail, as is 
agreeable to justice and reason, and that such rule or 
rules of the said Court shall have the nature and effect 
of a defeazance of such bail-bond or other security for 
bail. Now, it seems to me that when there are several 
actions brought, and the party applies to the Court to 
stay the proceedings, the Court has a right to call upon 
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the plaintiff to assign some sufficient reason why he 
brings more tjian one action. If he can give such 
reason, then it is consistent with justice and reason that 
the Court should*not stay the proceedings, but upon the 
condition of paying the costs of all the actions. But if, 
upon the question being put to him, he can give no 
reason why he has brought more than one, then I think 
the Court is warranted and bound to confine him to the 
costs of one. In this case, what necessity was there for 
bringing more actions than one ? The plaintiff, in effect, 
says, “ I have brought three actions instead of one, not 
because the debt was in hazard; not because I was 
afraid of ultimately recovering the money, but because 
I chose to put into my pocket the costs of three ac¬ 
tions instead of one.” Noonan can doubt that such 
a practice ought be reprobated; but if it ought to be 
reprobated, is it not competent for the Court so to do, 
and tell the party who resorts to such a practice, “We 
will reprobate that conduct, by confining him to those 
costs which were alone necessary costs of obtaining 
the real substantial justice of the case.” Therefore, as 
it seems to me, the words of the act, giving to us the 
power of making a rule of Court, and such order in the 
case as is agreeable to justice and yeason, are sufficient 
to comprehend the case before us. There can be no 
necessity for bringing three actions to recover the 
same debt, and unless some satisfactory reason is given 
for bringing more than one action, I think the reason 
and justice of the case call upon us to stay the proceed¬ 
ings, upon payment of the costs of only one of the 
actions. 


Holroyd J. The only doubt I had in this case 
was, whether we were precluded by the practice which 
has prevailed for so long a period of time, from relieving 
the parties under the clause in question, upon the pay¬ 
ment of the costs of one action only; because, certainly, 
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in point of practice, the usage has been to come to the 
Court and obtain relief upon payment of the costs of 
the three actions; and if there had been a case in which 
the present question had been made qpon dn applica¬ 
tion to stay the proceedings upon payment of the costs 
of one action only, and the Court had decided other¬ 
wise, I think I should have felt myself bound by the 
decision. But no case of that kind has been cited ; and 
as we are now for the first time called upon to put a 
construction upon this part of the statute, I think we 
should give it such a construction as is consistent with 
reason and justice. From the best consideration I can 
give to this clause, it appears to me that we are called 
upon to give the relief which is now prayed; and I do 
not see why we are to be shut out from such a construc¬ 
tion, merely because no decision has taken place, to 
stay the proceedings upon paying the costs of one action 
only. I can see no good reason for bringing three 
actions, if one would answer the purpose, the object 
being to recover the debt. It tloes not appear that the 
plaintiff would be in a worse situation by bringing one 
instead of three actions; and if that be so, I think it 
but reasonable that he should have the costs only of 
one. It appears to me that by so deciding, we should 
be only consulting lliat justice and reason which this 
statute entitles us to extend to the party complaining. 
That being the result of my opinion upon this subject, 
I think we are bound to .make this rule absolute. 
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Best J. If there bad been any settled practice 
upon the subject, whatever my inclination might have 
been, I should have felt myself bound by it j but I un¬ 
derstood whilst the case was under discussion at the bar 
that there never has been any decision upon the sub¬ 
ject, in which the Court have said, that the proceedings 
were not to be stayed upon the application of any party, 
except on the payment of the costs in all the actions. 

2 a 
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I cannot find that there ever has been any such decision, 
and that being So, I can find nothing like a practice. I 
know that a practice, which I have always thought an 
abominable one* has prevailed, of attorneys bringing 
three actions upon the bail-bond, and taking advantage 
of the distresses of persons for the purpose of putting 
treble costs into their pockets. But that is a practice 
which the Court has never sanctioned; on the contrary, 
the Court have always expressed their disapprobation 
of it whenever the subject has been incidentally men¬ 
tioned. It is true that the question has never been 
brought before the Court in a tangible shape until now, 
but the Court have not been insensible to the gross 
impropriety of such a practice, and have invariably ex¬ 
pressed their disapprobation of it. We are now called 
upon for the first time to say whether we shall consent 
that that shall be recognised as the practice of the 
Court. I cannot for one say that I will recognise it, 
unless I am bound down so to do by the express words 
of the act 4 & 5 Ann. But I think that the Court are not 
prevented by that act from giving that judgment which 
is consistent with the substantial justice of the case. 
We are to give such relief to the party as is agreeable 
to justice and reason; and I think that we are not called 
upon to put a narrow construction upon these words, 
but, on the contrary, I think we are bound to put the 
largest construction thajt the words are capable of re¬ 
ceiving, for the purpose of advancing that justice which 
the legislature had in view. Putting that sort of con¬ 
struction upon them, I conceive we are entitled to 
consider whether, under the circumstances of the parti¬ 
cular case, it was fit that' three actions should have been 
brought, if only one was sufficient. If it was fit that 
three should have been brought,, then I think we could 
not consistently with justice and reason stay the pro¬ 
ceedings in any one until the costs of all three had been 
paid. But as it does not appear to us to have been ne- 
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cessary that three should have been brought, but thfit 
on the contrary, ample justice could have been obtained 
by bringing one, I think we are called upon by the 
words of this act to relieve the parties upon payment 
of such costs only as, under the circumstances of the 
case, it was necessary for the plaintiff to incur. It oc¬ 
curs to me that there is but one case in which it could 
be necessary to bring more than one action, and that is 
where one of the parties is gone out of the kingdom. 
But that is not the case here, for it appears upon the 
affidavits that two of the writs were served in one day, 
and the other served on the following day. Under 
these circumstances it could not be necessary that three 
actions should be brought. The plaintiff could have 
obtained ample justice in one action, and he would 
have had the same security for his debt by one as by 
three actions. What reason can the ingenuity of any 
man suggest for bringing more than one action ? The 
only reason that can be suggested is that of giving the 
attorney an opportunity of putting more costs into his 
pocket than he could by bringing one, without in the 
smallest degree benefiting his client, but on the con¬ 
trary, placing him in a situation in which he may be 
called upon to pay his own costs . in some of the ac¬ 
tions. It has always occurred to me that there is no 
practice more absurd and injurious than this has been; 
and it appears to me that the Court is called upon 
to prevent its continuance as far as in it lies. I am of 
opinion therefore that the proceedings in this case must 
be stayed upon payment of the costs of one action. 

Rule absolute. 

The King against The Sheriffs of Middlesex, 
in a Cause of Brown against Wetherell. 

EREETHER on a fQrmer day applied for a 

rule to set aside the proceedings on an attach- 

n A 'g 
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Affidavit for sot 
ting aside a re¬ 
gular attach- 
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mcnt against 
the sheriff must 
in termscomply 
with the rule of 
JficA.Term, 59 
(ieo. 3. An affi¬ 
davit on behalf 
of bail for set¬ 
ting aside at¬ 
tachment, 
which did not 
state that the 
application was 
made for the 
only indemnity 
of'the bail, and 
at their expense, 
was held bad. 
But time was 
given to obtain 
a proper affida¬ 
vit. (a) 


njent regularly obtained against the sheriff, on payment 
of costs, upon an affidavit which stated that the appli¬ 
cation was piadc on behalf of the bail, for their indem¬ 
nity , and without 0 any collusion with the original de¬ 
fendant. 

E. Lawes now shewed cause, and contended that 
the affidavit was not a full compliance with the rule of 
Court of last Michaelmas Term, inasmuch as it did not 
state that the application was made on the part of the 
bail, and for their only indemnity, nor did it state that 
it was made at their expense. 

Merewether in support of the rule contended that 
the affidavit on which he moved was a sufficient com¬ 
pliance with the rule of Michaelmas Term last, in hav¬ 
ing stated that the application was made by the bail 
for their indemnity, and without collusion with the 
original defendant. It was not necessary to state that 
it was made at their expense, because if it was not, that 
would be in collusion with the defendant, and vrould be 
at variance with the statement in the latter part of the 
affidavit. The affidavit was positive that the application 
was made for the indemnity of the bail, and that was 
sufficient. 


Abbott C. J. The affidavit does not state that 
the application is made for “ their only indemnity,” 


(a) The rule is in the following wordsRegula Generslis. It is ordered, 
that from and after the last day of this present Term, no rule shall be drawn 
up for setting aside an attachment regularly obtained against a sheriff, for not 
bringing in the body, or for staying proceedings regularly commenced on the 
assignment of any bail bond, unless the application for such rule shall (if made 
on the part of the original defendant) be grounded upon an affidavit of merits, 
or (if made on the part of the sheriff, or bail, or any officer of the sheriff) be 
grounded upon an affidavit, shewing that such application is really and truly 
made on the part of the sheriff or bail, or officer of the sheriff (as the ense may 
be) at his or their own cxpence, and for liis or their “ only ” indemnity, and 
without collusion with the original defendant. By the Court. 
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Abbott C. J. My learned brothers are of opinion 
that the rule ought to be enlarged until to-morrow, to 
give time for the production of a supplemental affidavit; 
but I confess I should have been disposed not to grant 
the indulgence, because the party has not thought 
proper in the first instance to comply with the terms of 
the rule, and because if we granted any indulgence in 
this case, we should be invited over and over again to 
do the same thing in other cases. The rule, however, 
must be enlarged until to-morrow, in order that a sup¬ 
plemental affidavit be produced. 

On a subsequent day Merewether produced another 
affidavit, and the Rule was made absolute in the terms 
prayed. 


and the word “ only” is an important word in the rule, 
nor do you say that it is at their own expense. 

Merewether suggested that his client was in a con¬ 
dition to swear an affidavit in literal compliance with 
the rule, and therefore prayed the indulgence of the 
Court to be allowed to amend the affidavit. 


Stevenson against Castle. 


Tuesday , 
May 18tll. 


E. LAIVES on .a fohner day obtained a rule to shew 
cause why the defendant should not be discharged 
out of custody, and the capias ad satisfaciendum , on 
which he was imprisoned, should not be set aside for 
irregularity, with costs, on the ground that the judg¬ 
ment as recited in the ca. sa. was’for 38/. (which was 
in fact the amount of the debt) when the judgment 
signed on a warrant of attorney was for 80/. 


A writ of ca. sa. 
varying from 
the judgment in 
the sum reco¬ 
vered, may be 
amended on 
shewing cause 
against a rule 
for setting it 
aside, on pay¬ 
ment of costs, 
and defendant 
to bring no ac¬ 
tion. 


Puller now shewed cause, and contended that the 
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Court would amend the writ on the authority of the 
case of Neamham ‘v. Law. ( a ) 

Holroy'd J. adverted to a case where a similar 
amendment had been allowed when the defendant was 
in execution after a writ of error brought; and 


The Court discharged the rule on payment of costs 

(a) 5 T. R. 577. In that case, one of two plaintiffs died before interlocu¬ 
tory judgment, but the suit went on to execution in the name of both; after 
which, and after a motion to set aside proceedings for this irregularity, the 
Court permitted the plaintiff to enter a suggestion on the roll of the death of the 
other before interlocutory judgment, and to amend the ca. sa. without paying 
costs. So the Court has in former cases allowed the sum in a capias ad satisfa¬ 
ciendum to be amended and made to accord with the judgment. Mauys 
v. Leake, 8 T. R. 416, note (a). So where a judgment was affirmed in the Ex¬ 
chequer Chamber with costs in error, and both defendants were taken under 
a writ of execution for the whole sum, including the costs of the writ of error, 
when the writ was only brought by one defendant, the Court permitted the 
plaintiff to amend his writ of execution as to the defendant who did not join 
in the writ of error, by altering it to the original sum recovered ; and Lord 
Kenyon said, the justice of the case requires that wc should permit the plain¬ 
tiff to amend; if the defendant hadindecdsuffered by the excess of the exe¬ 
cution, that might vary the case, but here he has sustained no damage. In La¬ 
roche v. TJ'ushraugh and another, 2 T. R. 739, it was held, that a testatum 
capias ad satisfaciendum might be amended and made conformable to the judg¬ 
ment in the description of the cause of action, and that an original ca. sa. 
might be sued out to warrant such testatum. Shaw v. Maxwell , 6T. R. 450. 
So a ca. sa. may be amended in the name of the plaintiff, Machie v. Smith, 
4 Taunt. 322; or in the name of defendant, 2 T. Rf 738, 9. And a ca. sa. re¬ 
turnable in the wrong Court may be amended, 2 Bla. Rep. 836; and a ca. sa. 
in the Common Pleas returnable before “ us” instead of “ before the king's 
justices at IVestminstcr ,” may be amended on shewing cause against a rule for 
setting aside the execution, Simon V. Gurney, 1 Marsh. 237. And in Tidd, 
6th cd. 1036,1065, it is laid down, that if the ca. sa. be informal, it may be 
amended in like manner f& a scire facias. In C. P., where the plaintiff did not 
pray leave to amend till time of shewing cause against a rule for setting aside 
proceedings, the Court obliged him to pay the costs of that application, be¬ 
cause he ought to have applied to amend in the first instance, aB soon as the 
service of the rule nisi apprized him of his mistake. 4 Taunt. 322. 1 Marsh. 
237. But where a ca. sa. was indorsed to levy the penalty in a warrant of 
attorney for securing the payment of on annuity, the defeazance of which 
only authorized an execution for the arrears, the Court, upon a motion to set 
aside the execution, made the rule absolute, and would not refer it to the 
Master to ascertain what was due, and detain the defendant for that sum. 
Tilly v. Best, 16 East. 163. But in general, when a writ of execution has 
been taken out for too large a sum, the Court will only quash it as to the ex¬ 
cess. King v. Harrison, 15 East, 615. 
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by the plaintiff, the defendant undertaking to bring yo 
action'; and gave leave to amend the execution, though 
no previous motion for that purpose had been made. 


Jeffry’s Bail . 

B AIL by affidavit. The defendant in giving notice 
of the justification of bail to the agent in town 
omitted to mention the names of the bail, which con¬ 
sequently could only have been ascertained by having 
recourse to the bail-piece at the Judge’s chambers, and 
thereby give the agent in town additional trouble in 
inquiring after the bail and ascertaining their suffici¬ 
ency. 

F. Pollock applied for two days time to give the 
agent in town a fresh notice, containing the names and 

(a) See Taylor v. Halliburton, Mich. Term 1814, Nov. 22.— Lowes V. 
moved to justify bail. It appeared that the Christian names of the bail were 
inserted in the notice of bail being put in, but omitted in the notice of jusliti - 
cation; and it was contended that this omission was immaterial. Rut I.c 
Blanc J. said, it was always usual to insert the Christian names of the bail in 
the notice of justification as well as the notice of bail being put in, and there¬ 
fore held it insufficient. There does not appear in print to have been any 
prior determination upon this point in the King’s Bench. In the Common 
Pleas, where bail are regularly put in and excepted to, the defendant need 
not describe them by their additions in the notice of justification. England v. 
Kerwan , 1 Bos. & Pul. 335; 1 Tidd, 20*0, 279. So it seems in K. B. the 
notice of justification ought to contain the addition of the bail.* Anon. Hilary 
T. 1815. Saturday, Feb. 4th. Andrews opposed the justification of bail, on 
the ground that the notice of justification did not contain the trade or busi¬ 
ness, or degree of the bail, but only stated their places of abode.— Bayley J. 
Sufficient notice was given to enable the plaintiff to find them out. The ob¬ 
jection is critical, and time ought to be given if the bail arc now rejected. It 
is unreasonable to make them come up again.—Whereupon the plaintiff con¬ 
sented to waive the objection.—But the Court will allow time to amend where 
there is a wrong Christian name in the notice of justification of bail. Anon. 
/HI. T. 1815. 

Cornyn moved to justify one of the bail, the other being described in the 
notice of justification by the Christian name of Thomas instead of John.— -The 
Court allowed one to justify, and gave time for the name to be altered, and 
the same bail to justify at a future day. 


1819 . 

Stevenson 

against 

Castle. 


, Tf'cdntsday, 
May 19th. 

Where in bail 
by affidavit tf)e 
namesofthebail 
were omitted in 
the notice of 
justification, 
through the ne¬ 
glect of the at¬ 
torney in the 
country, the 
Court gave two 
days’ time to 
serve fresh no¬ 
tice, there being 
no suggestion 
that the omis¬ 
sion was for the 
purpose of de¬ 
lay. («) 

The Christian 
namesofthebail 
must be inserted 
in the notice of 
justification, as 
well us in the 
notice of their 
being put in. 


The notice of 
justification 
oughttoconluin 
the addition of 
thebail,but time 
will be granted 
for the purpose 
of inserting the 
addition. 

The Court will 
allow time to 
amend and jus¬ 
tify where there 
isawrongchris- 
tian name in the 
notice of justifi¬ 
cation of bail. 
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18 lp. residences of the bail, suggesting that the omission in 

Jeffry’s the first notice had arisen from a clerical mistake. 

Bail. 

c 

Holroyd J. said that if there was any reason satis¬ 
factorily made out to the Court for believing that this 
omission was designed for the purpose of delay and 
gaining time, he should not grant the indulgence; but 
as nothing of that kind was suggested, he should not 
refuse the application. Two days time were given. 


May f i9t ^’ The King on the pros , of Mills against 

-Brice. 


A prosecutor 
conducting his 
case in person, 
and who is to be 
examined as a 
witness in sup¬ 
port of the in¬ 
dictment, has no 
right to address 
the jury in the 
same manner as 
counsel, (a) 

No new trial 
can be granted 
in a criminal 
case, where the 
defendant has 
been acquitted. 
<») 


rpiIIS was an indictment against the defendant for 
perjury, alleged to have been committed by him in 
giving evidence on the trial of a civil action. At the 
trial before Abbott C. J. on Saturday the 15th instant, 
at Guildhall , a verdict was-found for the defendant. 

The prosecutor in person now moved for-a rule to 
shew cause why the verdict of acquittal should not be 
set aside, and a new trial granted, on the ground that 
the learned Judge had refused to allow him to address 
the jury in stating the case for the prosecution, he 
having declared that he intended to be examined as a 
witness. 


Abbott C. J. It is no ground for a new trial that 


(a) See the practice stated, 1 Chilly's Crim, Law, 555; but the prisoner 
may address the jury, ibid. 623, and authorities there cited. 

(5) Same point on an indictment for not repairing a road. The King v. 
Attain, 4 At. if S. 337; M v. Inhabitants of ChigweU , 1 Bam. tf Aid. 67; 
Rex v. Inhabitants of Wandsworth, 1 B.tf Aid. 63. Yet the Court under very 
special circumstances in those cases, suspended the entry of judgment after a 
verdict for the defendant, so as to enable the parries to have the question 
reconsidered on another, indictment, without the prejudice of the former 
judgment. See also Rex v. Reynell, 0 East, 315; 2 Smith, 407; 4 Bla. Com . 
361 j Coup. 37 j 2 Burr. 664 i 6 T. R. 638 j 1 Chilly’s Crim. Law, 657. 
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a prosecutor, examined as a witness on the trial of an 
indictment, has not been permitted to address the jury 
by way of making a statement of his case, It is suf¬ 
ficient that he is allowed to give hi^* evidence on oath. 
Counsel have a privilege in this respect, from their edu¬ 
cation, habits of business, and that sound discretion 
which they may be supposed to exercise, in not stating 
any thing which it would be unfit for the jury to hear. 
They also stand in a different situation from a prose¬ 
cutor conducting his case in person, because they are to 
a certain degree under the check and control of the 
Court, and are tied down by rules to which probably 
another person would not be subjected. It is quite 
clear that a prosecutor, being to be examirfed as a wit¬ 
ness, has no right to address the jury, or make any 
statement but upon oath; 

Bayley J. A criminal prosecution, carried on in 
the name of the King, is for *hc interests of the public, 
and not for the gratification of the private objects of 
individuals, and therefore a prosecutor who proposes to 
offer himself as a witness is only to be examined upon 
oath, and has no right to address the jury in the same 
manner as counsel.* I remember an instance in which 
the late Chief Justice of this Court suffered a person 
who conducted a prosecution without counsel to address 
the jury. The subject was afterwards mentioned to 
him, and he was convinced that no person but counsel 
had that right. 

Holroyd J. There is no doubt that a proseeutor 
has no right to address the jury, and also to be examined 
as a witness. The prosecutor here appears to have been 
examined as a witness, and he ought not to be suffered 
to address the jury. 


1819 . 


Tiie Kiho 

against 

liiucu. 


Best J. It would be extremely improper to allow 
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1819 . 


The King 

ttfffliuAt 

Brick. 


Thursday, 
May 20/A. 

In bail by affi¬ 
davit, where 
time was given 
to answer affi¬ 
davit on the 
part of the 
plaintiff, that 
bail was prison¬ 
er for debt; 
Held that de¬ 
fendant could 
not give notice 
of, and justify 
fresh bail, be¬ 
fore affidavit 
was answer¬ 
ed. (a) 


Leave granted 
to defendant to 
put in fresh bail 
when plaintiff 
had been allow¬ 
ed to inquire 
into the suffi¬ 
ciency of the 
former. 


the same person who was to give evidence as a witness, 
to deliver a speech to the jury, pregnant perhaps with 

matter which ought not to be stated. 

«. 

Abbott C. J. The prosecutor has now the opi¬ 
nion of all the Judges of this Court upon this subject, 
and I was desirous that he should have that opinion for 
the sake of the public. But there is another decisive 
objection to this motion, which I did not chusc to men¬ 
tion in the first instance, viz. that no new trial can be 
granted after a defendant has been acquitted, unless on 
the ground of a misdirection of the Judge. 

Rule refused. 


Green against Hartley. 

B A,L by affidavit.—On a former day the justification 
of bail was opposed on the ground that one of the 
bail, at the time the notifce was given of his justifica¬ 
tion, was in execution in York Castle for 1200/. De¬ 
fendant’s attorney obtained time to answer the affidavit 
of opposition, but instead of doing so, he gave notice of 
another bail, in lieu of the person confined in York 
Castle; and * 

Best J. said that this was irregular; that he could 
not permit*the substituted bail to justify. For the de¬ 
fendant’s agent had no right to give notice of fresh 
bail, until he’had answered the affidavit of opposition 
to the former bail. 

(«) Vide Arum . Mich. T. 1818. Monday, Nov. 16.—Bail having answered 
doubtfully to some questions put to them on their justification on a former 
day, time had been granted, on the application of the plaintiff, to inquire into 
the (acts, on which they had given evasive answers. On the part of the de¬ 
fendant it was now moved, that added bail might justify, whereupon Chiity 
objected that time was only allowed to the plaintiff to inquire into the facts 
sworn to on the former day. But Bayley J. said, that the defendant ought 
upon the plaintiff’s applying for time to inquire, to be at liberty to put in 
another bail. 
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Anonymous. 

NDREWS moved for a rale to shew cause why the 

plaintiff should not be at liberty to sign judgment 
in this case under the following circumstances. The 
declaration was upon a bill of exchange against the de¬ 
fendant as acceptor, and there were the usual money 
counts. The defendant pleaded first, the general issue, 
non assumpsit , and for further plea to the first count, 
that the bill of exchange had been indorsed over by the 
plaintiff to a third person to whom the defendant was 
liable; and to the other counts he pleaded that there 
had been an account stated between him and the plain¬ 
tiff, and that the sum of money claimed to be due was 
in respect of a bill of exchange which the plaintiff had 
indorsed to one George Green , to whom the defendant 
was alone liable. These pleas, he contended, were of 
such a nature as to entitle the plaintiff to sign judg- 

(«) In Thomas v. Smithies, 4 Taunt. 668, the Court of C. P. refused to 
quash a plea in abatement, because it was insensible, saying that they would 
not try the validity of a demurrer on motion. That it had been held, that 
when a plea was quite nonsense, the plaintiff might sign judgment, but it was 
at his own peril. See also Gray v. Sidneff, 3 Bos. and Pul. 3.98; Samuels v. 
Dunne, 3 Taunt. 386. But where it is doubtful whether the plea can be 
treated as a nullity, it is the safestcourse not to sign judgment, but to demur, 
or move the Court to set the plea aside. Horsfall v. Matthewnym, 3 M. $fS, 
154, 5. Deshons v. Head, 7 East. 383, 4. Hickey v. Burt, 7 Taunt. 48, 9. 
Jones v. Herbert, 7 Taunt. 421. Rucker v. Hannay, 3 T. R. 124. Tiild, 6 cd. 
590—188, 9. In Thellusson v. Smith, 5 T. R. 152. it was held, that where a 
defendant who was under an order to plead issuably, delivered a plea which, 
though informal, went to the substance of the action, the plaintiff could not 
sign judgment as for want of a plea; and the Court said, that if the plea 
could not be supported, the plaintiff should have demurred instead of signing 
judgment. Where indeed a plea has on the face of it appeared to be pleaded 
for the purpose of delay, the Court has in some cases gone the length of 
saying, that the plaintiff might treat it as a nullity. But this plea is not of 
that kind, for it goes to the substance of the complaint, though whether it be 
a formal and good plea it is not necessary to consider; if it be bad, the 
plaintiff must demur, and a rule absolute was granted for setting aside the 
judgment which had been signed for want of a plea. 


181<). 


Thurxduy, 
May 29th. 


In an action up¬ 
on a bill of ex¬ 
change with the 
money counts, 
defendant 
pleaded, 1st. . 
Non assumpsits 
2dly.Tothe first 
count, that the 
bill was in the 
hands of a third 
person; and 
3dly, to the 
other counts, 
that an account 
had been stated, 
and that plain¬ 
tiffs clnimarosc 
in respect of an 
outstanding 
bill; Held, that 
Court wouldnot 
give leave to 
plaintiff to sign 
judgment ns for 
want of a plea. 
00 
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Anonymous. 


Friday, 
May 21st. 

Where two 
days’ time to 
justify is given, 
if bail are not 
justified on the 
last of the two 
days, an attach¬ 
ment may issue 
on that day. (a) 


When rule to 
bring in the bo¬ 
dy expires on 
the last day of 
Term, an at¬ 
tachment a- 
gainstthesheriff 
may be moved 
for at the rising 
of the Court on 
that day. 


ment, because they were obviously for the purpose of 
delay. 

w 

Holroyd J. said, he could not see upon what 
ground the plaintiff could sign judgment as for want of 
a plea. The plaintiff, if he thought fit, might demur to 
the pleas, but it could not be said that these were nul¬ 
lities, nor did they lead to different trials. If they were 
to be considered as nullities, the plaintiff might sign 
judgment, but it must be at his own peril. 

. Rule refused. 


Thompson’s Bail. 


AIL not attending to justify on the fourth day, two 
days further time was given to justify other bail. 
On the second day, no bail having justified, the plaintiff 
moved for an attachment against the sheriff, which 
Reader moved to set aside, on the ground that the de¬ 
fendant had the whole of the second day to render, and 
that therefore the attachment ought not to have been 
moved for till the next day, according to the case of 
the King against the Sheriff of Essex. (6) But 


(a) By rule Mich. 32 Geo. 3. it ia ordered that iu future all writs shall be 
returned by the sheriff on the day on which the rule for returning the same 
shall expire, gnd in default thereof the plaintiff shall be at liberty to move 
for an attachment on the next day , 4 T. R. 496; but if the rule expire oa 
the last day of Term, the plaintiff may move for an attachment at the rising 
of the Court on Chat day. The King v. Sheriff of Surry in a cause Martin 
v. Hobbs, Mich. T. 50 Geo. 3. In a country cause, a rule to bring in the 
body was given on the 15th of June. The Term expired on the 21st, and 
on that day, at the rising of the Court, an attachment was moved for. Holland 
moved to set it aside for irregularity, on the ground that the rule was a six- 
day rule and the sheriff had the whole of the day to bring in the body, so 
that it could not be moved for on that day. Rex v. the Sheriff of Berkshire, 

5 East, 386. The Attorney General and Comyn shewed cause; and per Cu¬ 
riam rule for setting aside the attachment discharged. 11 East, 591. Tidd. 

6 ed. 298. 

(ft) Cited 7 T. R. 528. And see the King v. the Sheriff of Middlesex, 
S T. R. 164. Tidd, 6th ed. 302. 
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Per Cur. The Court gave time to justify, not to 181i). 
render; and as bail were not justified 1 within the time Thompson's 
given, the plaintiff ought to be in the same situation as Uail ’ 
if the bail had not regularly justified on the* fourth day. 

Rule for setting aside the attachment discharged. 


The King against The Sheriffs of London, in a 
Cause of Duval against Henderson. 


i Friday. 
May 21st, , 


C OMYN shewed cause against a rule obtained by Attachment a- 

” 1 -gainst the she- 

Chitty on a former day for setting aside an attach- riff is not to 

ment against the sheriff on payment of costs, and in- cm-'ity'on'thc' 

ground that plaintiff lias lost a trial, unless it appear that he has lost such atrial as would have 
entitled him to judgment of the same Term. Action by original differs from action by bill as 
to time of obtaining judgment, the jury process in the former being returnable on a general 
return day; and therefore, though the plaintiff in an action by original might have tried his 
cause at the last sitting in this Term, yet as judgment could not be obtained until next 1 erm, 
he had not lost a trial within the true import of that term. ( a ) 


(a) Vide Phillips v. Whitehead, ante 270; and as to meaning of the term 
trial, sec Graven v. Willianis , 4 T. R. 352. (a) and note to that case. See also 
Rex v. Sheriff of Sussex, in a cause of Snow v. Heather, Mich. T. 54 Geo. 3. Mo¬ 
tion to stay proceedings on an attachment on payment of costs: The action 
was by original, and the writ was returnable on the first day of Term. The 
sheriff on that day was ruled to return the writ, and on the 15th served with 
the rule to bring in the body. No bail was put in until the 22d, nor perfected 
until the 25th. Espinasse objected that the attachment ought to stand as a 
security to the plaintiff for the sum recovered. He contended that a trial had 
been lost, inasmuch ns if bail had been put in within the four days after the 
return, the plaintiff could have tried the cause within the Term. 

Bayley J. asked how far the defendant lived from London; and being an¬ 
swered, at Worthing, the Court directed that the attachment should not re¬ 
main as a security, as no trial had in fact been lost. The defendant was not 
bound to perfect his bail within the four days, and had four days after the 
exception, and living more than 40 miles from London, was entitled to 14 days 
notice of trial, and therefore no trial having been lost, the attachment ought 
not to remain as a security. Rule granted for staying proceedings on pay¬ 
ment of costs, and the attachment not to stand as a security. See also Jdams 
v. Thompson, Nov. 9, Mich. 45 Geo. 3. Wigley moved to stay proceedings on 
the bail-bond, the bail having justified. He observed, that the writ was of 
last Term, and therefore of course no trial could have been lost. Espinasse, 
on behalf of the plaintiff, insisted that the proceedings ought only to be 
stayed on the terms of the defendant’s accepting a declaration, pleading is- 
suably, and taking short notice of trial. He cited TidtTs Practice, 293. 
The Court, however, granted the rule; and the Master stated that the 
plaintiff was not entitled to any such terms, and could only insist on the 
payment of costs. 
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1819- sisted that the attachment ought to stand as a security. 
The Kino because a trial had been lost. The process being by 

TiiE^HEttirps ™g inal was rctu niable on the first general return day 
of London. 0 f the Terih, and,plaintiff declared de bene esse, but bail 
was not perfected in due time. He urged that the 
plaintiff might have tried his cause at the last Sittings in 
Term in Middlesex, which were appointed for this day. 

Per Curiam . As the process is by original and 
not by bill, the plaintiff has not lost a trial according 
to the true import of that term, namely, a trial in and 
judgment of the Term ; the process being by original, 
the distringas, which must be returnable on a general 
return day, could not be returnable until the next Term, 
and consequently there could not be judgment of the 
Term. If a trial took place at the last Sitting, judgment 
could not be obtained until the next Term. Trial 
means in fact such a trial as would give judgment of 
this Term. 

Comyn then urged that the defendant ought to take 
short notice of trial for the Sittings after Term. 

Cliitty submitted that these terms ought not to be 
imposed, as the motion to set aside the attachment was 
made on behalf of the officer, who had no control over 
the defendant; but the Cpurt said the terms were rea¬ 
sonable, and the rule was made absolute accordingly. 


Friday, 
May 21st. 


The King against The Sheriffs of London, in a 
Cause of Day against Morley. 


The bail-bond 
will be directed 
to stand as a 
security where 
a trial lias been 
lost, and thcre- 


Jf£ARRYAT shewed cause against a rule obtained 
by Ckitty for setting aside proceedings on a bail- 
bond on payment of costs, insisting that the bond ought 
to stand as a security, on the ground that the writ was 
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against two defendants, returnable early in Hilary Term, 
and one only of the defendants was attested, so that the 
plaintiff could not declare de bene esse , and that the other 
defendant was arrested on an alia/ returnable this 
Term, (a) It was submitted that the plaintiff had lost 
a trial, as the proceedings were by bill; and the plaintiff 
might, if bail above had been perfected ii* due time in 
this Term, have declared in chief and tried his cause 
at the last Sittings, and have obtained a judgment of 
the Term. 

The Court said, that as one defendant had been 
already arrested on a writ returnable in Hilary Term, 
the plaintiff could not have declared de bene esse on the 
last process, and therefore no laches were imputable to 
the plaintiff; and as the proceedings were by bill, a trial 
and judgment of the Term had been lost, and therefore 
the bail-bond must stand as a security. 

Rule absolute on these terms. 

(a) If two defendants are sued by bailable process, and one of them is 
arrested in the Term of which it is returnable, but the other cannot be met 
with, so that it becomes necessary to take out another writ against him 
returnable in the next Term, as the plaintiffs cannot declare till* both de¬ 
fendants arc in Court, they are neither of them entitled to an imparlance on 
account of the plaintiff’s not declaring until the Term in which the latter 
defendant is arrested. Imp. K. B. 8th ed. 266. Tidd, 6th cd. 483. 


isig. 


The Kixg 

against 

The Sheriffs 
of Loxoox. 

fore, where one 
defendant was 
arrested on a la¬ 
titat returnable 
in//Miry Term, 
and the other 
on an alias 
returnable in 
Easter Term, 
and if bail above 
had been duly 
perfected,plain- 
tiif might have 
tried the cause 
at the last Sit¬ 
tings in Easter 
Term; Held, 
that the bail- 
bond must stand 
as a security, (a) 


The King against The Sheriffs of Middlesex, 
in a Cause of Phillips against Dore. 


Friday, 
May 21st. 


o N a former day a rule was obtained calling on the 
plaintiff to shew cause why the attachment against 
the sheriff in this case should not be set aside with costs 
to be taxed by the Master. 

Manning, now shewed cause, and contended that 
the attachment was regular, on two grounds. On the 
8th inst. the rule to bring in the body expired, and on 


It is not neces¬ 
sary that an affi¬ 
davit should be 
made of service 
of the notice of 
render, in order 
to complete the 
render so as to 
prevent an at¬ 
tachment a- 
gainst the she¬ 
riff, and an at¬ 
tachment issued 



CASES in EASTER TERM 


360 

1819 

The King 

against 

The Sheriffs 
of Middlesex. 

after notice of 
render, but be¬ 
fore affidavit 
thereof, is irre¬ 
gular. Nor is 
it necessary to 
lyakc an entry 
of the committi- 
tur in the mar¬ 
shal's book. 
And the rule 
for the attach¬ 
ment was dis¬ 
charged with 
costs, (a) 


the same day the defendant was rendered. Notice was 
given to the plaintiff’s attorney of the render, but no 
affidavit was made of the service of such notice of ren¬ 
der, as required by the rule of Court, 33 Geo. 3. (a) 
This he contended was in the first instance a sufficient 
ground of attachment against the sheriff for not bring¬ 
ing in the body. 

Abbott C. J. It is not necessary to make an affi¬ 
davit of the render until it is called for, and then it is 
filed in the office. The affidavit is only necessary in 
order to get the bail-piece out of the office. 

BaYley J.. I have never known it acted upon in 
practice. I have known of the entry of the render on 
the file, but I never knew that the affidavit was an es¬ 
sential part of the render. 

Abbott C. J. The affidavit is not necessary in 
order to make the render complete, so as to discharge 
the bail, but it may be for some other purposes. 


(a) Rule, Triii. 33 Geo. 3. 5 T. R. 368. Whereas by the present practice 
of this Court, the bail put in for the defendant in any action cannot render 
such defendant after a rule has been granted against the sheriff to bring in the 
body before such bail have justified themselves in open Court; It is ordered, 
that from and after the lust day of this Term bail shall and may be at liberty to 
render the defendant, notwithstanding such rule, at any time before the expi¬ 
ration thereof, the attorney fbr thfi defendant giving notioe of such render to 
the plaintiff'/attorney without delay, and making affidavit thereof. And by rule 
Trin. 1 Ann, Reg . 2. it is expressly ordered, that where any defendant in any 
action here in Coflrt depending shall be rendered into the custody of the mar- * 
shal of this Court in discharge of his nianucaptora, the attorney for such de¬ 
fendant shall without delay give notice of such rendering to the plaintiff's 
attorney, and shall make affidavit thereof before the bail in that action shall 
be filed or discharged, and in default thereof such rendering shall be void. 
Tidd, 6th ed. 281; and see the form of affidavit, Tidd's Farms , 4th ed. 125. 
Such an affidavit is not necessary in C. P. Imp. C. P. 549. Tidd, 6th cd. 281. 
There is no rule of Court requiring an entry of the render in the marshal’s 
book; but in note (a) to Rule Trin. 3 Ann, it is said to be usual to make an 
entry of the render in the marshal’s book kept in the King’s Bench Office. 
Tidd, 6th ed. 282, 3. 
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Manning then submitted as his second point in sup¬ 
port of the attachment, that there had*been no entry o*f 
the committitur of the defendant made in the marshal’s 
book as required by the Rule of Court, Trihiti / 8 Ann ,• 
and which was necessary, because until then the mar¬ 
shal would not be liable to an action for an escape. 
Until the committitur was entered in the marshal’s 
book, the marshal was not answerable for the safe cus¬ 
tody of the prisoner. The act of entering the comrnit- 
titur was, by the Rule of Court referred to, directed to 
be done by the defendant or his attorney, and until that 
was done the plaintiff could not have recourse to the 
marshal in the event of an escape. 

The Court then called upon Archbold to answer 
this objection. lie contended that an entry of the 
committitur in the marshal’s book was not necessary 
to complete the render. It was not necessary in or¬ 
der to discharge the bail, much less was it to charge 
the marshal. Formerly, entries were made in this book 
of the. render of defendants, in order that the plaintiff 
might have an opportunity of seeing whether the de¬ 
fendant was rendered before he took any further pro¬ 
ceedings. Afterwards a rule of Court was made in 
Trinity , 1 Ann , ordering that notice of render should 
be given to the plaintiff’s attorney, but since then the 
entries in the marshal’s book were merely made for the 
convenience of the marshal himself, in order that he 
might readily see what persons were charged in cus¬ 
tody. Sir James Burrows, in the case of Hutchins 
v. Kendrick, (a) speaking of the marshal’s book, says, 
“ That it is a book of no authority, and only meant for 
the marshal’s convenience, that he may readily see what 
persons are charged in custody; so that it is (in truth 
and reality) only a memorial of the defendant’s being 
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The Sheriffs 
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(a) 2 Bur. 1049. 
G B 
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r fiiE Kixo 
against 

The She biffs 
of Middlesex. 


charged in custody of the marshal, and not the cause or 
foundation of such charge and detainer.” [Abbott C. J. 
Tidd says, (a) 11 The only remaining circumstance ne¬ 
cessary for discharging the bail in the King's Bench is 
to make an entry of the render in the marshal's book, 
kept in the King's Bench Office,' it being holden that 
until such entry be made, the defendant is not in cus¬ 
tody so as to charge the marshal with an action of 
escape;” and for this he cites 1 Salk. 272; 2 Sira. 
1215, 1226; 2 Burr. 104Q; and 2 Smith , R. 243.] In 
2 Sell. 126, it is stated to have been decided expressly 
by Lord Kenyon , that such an entry was not necessary. 
The question in the case of Hutchins v. Kendrick , (JO) 
was merely as to the manner in which a prisoner was to 
be charged in execution- But it was there said the mar¬ 
shal's book was a book of no authority, and therefore 
whether the entry was made or not is a matter of no 
importance. [Abbott C. J. It ought to be done, as 
it strikes me, or else the plaintiff has nothing but the 
notice of render by which he is to be governed; and 
that may or may not be true. He must take for granted 
that it is true, unless he has an opportunity of looking 
into the marshal’s book, and if it is entered, there he 
will find it.] The entry in the marshal’s book is the 
last thing done, but the plaintiff has notice of the ren¬ 
der instantly. [Abbott C. J. The committitur should 
be entered promptly, or as soon as may be. Hol- 
hoyd J.* By the rule of 3 Ann, (c) a copy or note of 


(a) Tiild, . r )th cd. 274.; 6th cd. 282, 3. (b) 2 Bur. 1049. 

(c) The words of the rule are as follows; Trin. 3 Ann. It is ordered, that 
where any person shall render himself here in Court, or before one of the J us- 
tices of this Court, in discharge of his manucaptors, or shall be brought here 
in Court upon a writ of habeas carpus, or befo ’ the Justices aforesaid, in or¬ 
der to be committed to the custody of the marshal of this Court, such red- 
didit se , or writ of habeas carpus, together with the return thereof, shall be 
left with the secondary of this Court, or the Judge's clerk before whom such 
person was rendered or brought, to be filed; and that a copy or note of such 
rendering , or return of the writ of habeas corpus, under the hand of such Jus¬ 
tice or the secondary, shall be delivered to the marshal of this Court at the 
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the render is to be delivered to the marshal at the time; 
of the commitment, and that copy or note is to be 
made and prepared by the person rendering himself, or 
by liis attorney on his behalf.] The original itself is 
delivered to the marshal at the time the defendauat is 
rendered. It is given along with the prisoner, and en¬ 
tered with the clerk of the papers. [Bay ley J. The 
plaintiff’s attorney has a right to see whether there has 
been such a render as to enable him to act, if no effec¬ 
tual render has taken place. It seems to be the rule 
that the committitur must be entered in the marshal’s 
book, in order to charge the marshal.] In addition to 
the cases already cited, the case of the King v. the 
Sheriff of Middlesex , (a) was an authority to shew that 
the marshal’s book was only adopted for the conve¬ 
nience of the parties. [Aiibott C. .J. The rule of 
."J Ann, (A) does not, in terms, require the entry of the 
committitur in the marshal's book. Bay ley J. This 
seems to be clear: the commitment is left with the 
marshal when the prisoner is lodged in custody, but 
there is this distinction with respect to a prisoner re¬ 
moved from the King’s Bench to the Fleet: If a man 
is to be charged in execution, the committitur is taken 
along with him, and it is entered with the clerk of the 
judgments, if he is a prisoner in the King’s Bench, but 
if he is removed to the Fleet, he is taken to the Judge’s 
chambers, and carried from thence to the latter,, and it 
is not necessary that there should be an entry lodged 
with the clerk of the judgments.] 

Abbott C. .1. after conferring with the other 
Judges, and looking into the cases before referred to, 
said, We think the attachment is irregular, and lliere- 


thne of the commitment of such person to his custody, and such copy or note 
shall be made nnd prepared by the person so rendering himself or prosecuting 
such writ of habeas rorpus, or by his attorney on his behalf. 

fa) 2 Smith. 2 Li. (b) Ante, 3(52, note (c). 
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The Siieuiffs 

OF MlDDLLShX. 


fori* that the rule should be discharged with costs ; but 
if, after looking into the matter further, we sec any 
reason to alter our opinion, we shall signify the same 
to-morrow! On ,the following day. 


On render in 
disekargeof bail 
the committitur 
is made out by 
the Judge and 
sent with the 
defendant to the 
K. B. prison. 
r l he entry in the 
marshal's book 
is made by the 
elerk of the 
papers. 


Where defend¬ 
ant is already in 
custody of mar¬ 
shal, and is 
sought to be 
charged in a 
new action, 
committitur is 
entered with 
the clerk of the 
judgments. (61 


Bay ley J. said, I have looked into the authorities 
referred to in Tidd upon this point, but I do not find 
that any of them bear him out in the observation he has 
made. On inquiring into the practice, I find it to be 
this:—When the bail bring the defendant to the 
Judge’s chambers lo be rendered, the Judge makes out 
a committitur , and that committitur is delivered, toge¬ 
ther with the prisoner, to the tipstaff, who carries him 
to the King’s Bench prison, and there delivers the pri¬ 
soner and the committitur to the marshal or his of¬ 
ficer. (a) It is the duty of the elerk of the papers 
there to make an entry in the marshal’s book. The 
ease of a committitur, referred to in Tidd’s Practice, is 
a committitur in a very different stage of the proceed¬ 
ings ; as, where a man is previously in the custody of 
the marshal, and it is wished to change the character 
of his commitment, he being previously in execution, 
then it is necessary to enter the committitur; but the 
committitur is not entered with the clerk of the marshal 
but is entered with the clerk of the judgments, for 
the purpose of being referred to when the custody is 
changed, (b) In that case the committitur is given in 


(Vi Yule Ticld , (ilk eil. 27.9, 2ft0. The form of the committitur is as fol¬ 
lows : In the King’s Bench, A. B. plaintiff, and C. jj. defendant, (to wit) 
C. 1). the above defendant did this-day of -IP—, render him¬ 

self (or was rendered) in discharge of his bail at the suit of the above plaintiff, 

and was thereupon committed hy Mr. Justice-to the custody of the 

marshal, &e. there to remain until, &c. Tidd'a Forms, 4th cd. 124. 

(b) In TidtFi Practice, 6th cd. 36.1, 4. it is snid, that in order to charge a 
pri.'finer in r.i trillion, when lie is already detained in the K. B. prison, a cum- 
muihir piece should be drawn up on unstamped parchment in the form of a 
bail piece, and filed with the clerk of the judgments, in.order that he may 
enter the commit tit fir on record. And that it is usual before this is done, to 
enter the commitfitur in the marshal’a book, kept at the King’s Bench office. 
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charg cto the marshal, because there is no document 
left with the marshal, unconnected with the entry in his' 
book. When the party is not in the custody of the 
marshal, but is in the custody of the warden of the 
Elect, and is brought up by habeas corpus for the pur¬ 
pose of being removed from the Fleet, in order to be 
charged in execution in the King’s Bench, the course 
of proceeding is, that the party is brought to the Judge’s 
chambers, and the Judge makes out the committitur by 
habeas corpus; he is then carried with the habeas 
corpus to the King’s Bench prison, and then it is not 
necessary to make any entry of the committitur. (a) It 

Jlutchins v. Henrick, 2 Burr. 1019. is referred to. And it is usual for the 
clerk of the judgments, at the end of every Term, to send to the marshal a 
docket or list of the committiturs which have been entered in that Term, stating 
therein the names of all the plaintiffs at whose suit the defendant is charged 
in execution, from which docket or list an entry is made by the marshal. 
7'ir/f/,(ith ed. 36.S. With respect to a render in discharge of bail, it is laid down, 
that where the defendant is a prisoner, he must be brought up by writ of 
habeas coipns rum causu , and upon this writ, which may be granted as well 
where the defendant is in custody on a criminal charge as under civil pro¬ 
cess, the Court will either remand the defendant to his former custody, or 
commit him as a prisoner of the Court to the custody of the marshal. Tidd, 
27'.), 280. 

(a) Vide 1 Salk. 272. 12 Mod. 583. Watson v. Sutton. So if a defendant 
be removed, after the plaintiff has declared, to the Fleet prison, the mode of 
charging him in execution in the King's Bench is by writ of habeas corpus (ad 
satisfaciendum) returnable iff that Court on a day certain in Term, and such 
writ is a good cause of detainer. Rule Mich. 1654. sec. 7. and note (b) Tri/u 
2 Geo. 1. In the case of ff'iglcy v. Jones, 5 East. 440. (which was an action 
for an escape,) where the defendant had been arrested on mesne process, and 
was removed by habeas corpus from the custody of the sheriff to the custody 
of the marshal, the proof given in support of the habeas corpus and commit¬ 
ment was the production of the habeas corpus, with the committitur annexed, 
which were pi'oduccd by the clerk of the papers of the King’s Bench prison, 
with whom, as the servant of the marshal, such documents are deposited. 
And in Cooper v. Jones , 2 M. <$• S. 202. the Court discharged a rule, calling 
upon the marshal to file of record a writ of habeas corpus cum cans/), by 
virtue of which a person had been brought before a Judge of this Court, and 
thereupon committed by him to the custody of the marshal, in execution, at 
the plaintiff’s suit; and the Court said, that after diligent search it had not 
been found that any such writs of habeas corpus , with committiturs thereon, 
had ever been returned to, or filed, or kept by the Court or any of its of¬ 
ficers, at Westminster or elsewhere, except in the office of the clerk of the 
papers in the King’s Bench prison, but that the writ had always remained, as 
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Where defend¬ 
ant is removed 
by habeas corpus 
from the Fleet 
prison to the 
K.R. no enmmit- 
titur is entered.- 
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May 22(1. 

The prcpara- 
tion of pl.uisnnd 
maps for the 
purpose of car¬ 
rying an enclo¬ 
sure into effect, 
is no evidence of 
an allotment 
under the act, 
which requires 
an appeal 
against an al¬ 
lotment lobe 
made within six 
months afterthe 
cause of com¬ 
plaint has ari¬ 
sen, and it suf¬ 
fices to appeal 
within six 
months from 
the time when 
the conclusive 
allotment has 
been n ade. (a; 


sinus to us, therefore, that the rule for setting aside 
the attachment should be made absolute. 

Manning said, he hoped the Court would not dis¬ 
charge the attachment with costs, the practice being 
so uncertain. 

15a\ley J. You take out the attachment at your 
peril. It is a harsh mode of proceeding. You know 
the defendant is surrendered, and you get every thing 
the party can give, namely, the body. 

Rule for attachment discharged with costs. 

any other warrant naturally would, in the hands of the officer to whom it was 
immediately directed, and whose voucher or authority for the act of detain¬ 
ing the party it properly was. 


The King against the Justices of Middlesex. 

C 11 IT'L'Y on a former day moved for a rule to shew 
cause why a mandamus should not issue, command¬ 
ing llie Justices of Middlesex to enter continuances and 
proceed to hear and determine at the next Sessions, an 
appeal which had been lodged by Mr. Mangnall on the 
9th of January last, being within six calendar months, 
as he slated, after the cause of complaint against uu 
allotment under the 58 G. 3. c. 1. for inclosing certain 
land in the parish of Cranford , had arisen. The aili- 
davit upon which the motion was founded stated, that 
the commissioner, on the 18th June 1818, shewed a 
map to the party aggrieved, setting out the land allot- 

(//) Hut where, by the Kith, Geo. .1. c. 78. s. 19. an order of justices has 
been made for stopping up a road, an appeal is given to “ the party aggrieved 
by any such order or proceedings, &c. at the next quarter-sessions after such 
order made, or proceedings had,” &c. it was held, that at all events an appeal 
t<> the sessions next after the actual obstruction of the road, was too late; the 
party having had sufficient notice of the order in time to have appealed to a 
preceding sessions, beforp which time the surveyors of the highways had begun 
to stop up the road. The King v. the Justices of Pembrokeshire, 2 East, 213. 
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ted to him, but that the party aggrieved objected to 18IQ. 
such allotment, on the ground that it was very distant King 

from his estate, and that as the land was then cropped 
with corn, its dimensions and quality could not be as- orMronLEsEx. 
certained, and that he expected thal such objection 
would be taken into consideration; that on the 18th oi 
August following, he received a formal notice that the 
land so pointed out in the map was allotted to him, and 
the commissioner on the same day staked out the land 
as the party’s allotment. It further appeared, that the 
roads were not set out until the end of July, and that, 
according to the local act as well as the General Inclo¬ 
sure Act 41 G. 3. c. 109. $• 8. no allotment ought to be 
made until the roads had been set out; that the'ap- 
peal being lodged on the 9th January , was respited 
until the 29 th April, when it was opposed and dis¬ 
missed, on the ground that the appeal ought to have 
been lodged within six months from Hie 18th June. 

It was submitted to the Court, that according to the 
case of The King v. the Justices of Wilts, 13 East, 352. 
it was sufficient to appeal within six months from the 
time when the allotment was formally complete, either 
by an award or by an actual staking out of the ground, 
and that the mere mapping, which might afterwards 
have been abandoned, was not an act against which the 
party was bound to appeal. 

Vf.ugh.an Serj. now shewed cause on affidavits which 
stated, that the map was shewn to the party complain¬ 
ing, by the commissioner, on the 18th June, as his final 
decision upon the allotment; and denied that any 
ground was held out to the party for expecting any al¬ 
teration ; and that the only reason why the allotment 
was not staked out sooner than the 20th August, was the 
circumstance of the land being cropped. He therefore 
submitted that the appeal was too late. 
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The Court 
irrunted a pe¬ 
remptory rule 
lor the attorney 
who resisted 
the mandamus 
to file the affi¬ 
davits used on 
shewing cause, 
on the morrow. 


C kitty, in support of the rule, was stopped by the 
Court. 

• 

Abbott* C. J. 1 think there is no difficulty in ar¬ 
riving at the proper conclusion in this case. The cir¬ 
cumstance of plans and maps having been prepared, is 
bv no means conclusive evidence of an actual allot¬ 
ment. They arc only preparatory steps, and until they 
are adopted and acted upon substantially and with 
effect, no allotment takes place. Mere mapping is not 
sufficient to ground a complaint. 

Ua\ j.k\ J. was. of the same opinion. 

lloLiioYD J. Laying down a plan merely prepara¬ 
tory to what is proposed to be done is not sufficient to 
bind the parties. There may be subsequent reasons for 
varying the actual allotment from the plan laid down, 
as sufficient causes arise. Until an act is done founded 
upon the plan, and the fact itself of setting out the 
land is performed, the party n, not concluded. There 
is no actual setting out here, according to the true con¬ 
struction of the act. (a) 

t Rule absolute. 

Chitty, on the following Monday , moved for a rule 
to shew cause why the attorney for the parties who had 
opposed the issuing of the mandamus should not pro¬ 
duce the affidavits used on shewing cause to the proper 
officer, in order that the same might be filed, without 
which the rule absolute for the mandamus could not be 
drawn up. This application was founded upon an affi¬ 
davit, that there were several affidavits, which, after 
the rule had been made absolute, had been taken from 
the Court, and that the solicitor had declined deliver- 

fa) Best J. having been concerned as counsel for one of the parties on a 
former occasion, declined givipg any opinion. 
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ing them to the officer till he had consulted his 1819* 
counsel. the j£ij( 0 

against 

• TheJusucss 

The Court granted a peremptory rule for the at- ok Middlesex. 

torney to produce the affidavits at the Crown Office on 

the morrow, in order that the same might be filed, and 

the same were produced accordingly. 


Binns and Wife against Pratt and another, 

in Error. 


Saturday, 
May 22tl. 


T HE original action in this case was assumpsit in the A writ of error 

Court of Common Pleas against the defendant’s br^jghtTn^he 6 

wife as executrix of Stephens; she pleaded in that ^^1,judgment 

action in person and not by attorney, and suffered judg- wasgiven,orin 

ment by default, which was entered against her in the except in the 

usual form as executrix for the debt, and for 29/. 1 5s. chambeT^ If a 

costs, to be levied of the estate of the deceased, and if ^ rit crror be 

1 ; brought by a 

no assets, then of her proper goods. Upon this judg- feme covert 

without joining 

her husband, the Court will not allow an amendment of the writ, unless it appear by affidavit 
that the husband concurs. The Court will not amend mesne, process by adding another 
person's name as plaintiff, (a) 


(a) Upon a judgm^t against a feme covert alone, she and her husband 
must join in a writ of error, 1 Rol. Air. 748. Sty. Rep. 251. 280. Upon 
the Btatute 5 Gen. I. c. 13. it is become the practice to amend the writ of 
error as a matter of course without costs, by striking out the name of one of 
the plaintiffs in error, 7'idd, 6th ed. 1191. But there is no instance there 
given of introducing a new name of a fresh party in a writ pf error, and in 
geneAl the name of a fresh plaintiff cannot be added to process. 

Adamson v. ——, &c. //. T. 1815. January 23d. Richardson moved for 
a rule to shew cause why the writ issued in this action should not be amended 
by introducing the name of another person as plaintiff.—The Court said, 
that such a rule could not be granted .—Richardson then applied for leave 
to discontinue this action, on payment of such costs only as would not 
apply to the new action; but Lord Elteuborough Ch. J. asked if any pre¬ 
cedent could be produced for such an application; and on Richardson 
answering in the negative; Lord EUenborough Ch. J. said: We cannot 
grant the rule, for otherwise we may be applied to to amend the writ by add¬ 
ing one, two, or three names thereto, and in effect a new action would be in¬ 
troduced by this expedient of amending. Rule refused.— 7'idd, 6th cd. 162. 
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ment she brought a writ of error in this Court in her 
own name without joining her husband in the writ, 
and she and her husband assigned her coverture as 
error, and tho>defendant in error filed the usual joinder, 
it having been discovered that the writ of error ought 
to have been issued in the joint names of the husband 
and wife, 

Selwyn on a former day moved for a rule to 
shew cause why the writ of error should not be 
amended, and* the husband’s name introduced in the 
writ, and contended that the Court had jurisdiction 
to permit such amendment under the terms of the 
5 Geo. 1. c. 13. entitled an Act for the Amendment 
of Writs of Error, and which provide “ that all 
writs of error wherein there shall be any variance 
from the original record, or other defect , may and shall 
be amended and made agreeable to such record by the 
courts when the writ of error shall be made returnable;” 
and he cited the Su'ord tiUtdc Company v. Dempsey, 
2 Stra. 692; and Verelet and another v. Raphael, Coup. 
425. in which case writs of error brought in the name of 
several persons, were amended by striking out the name 
of one of them, and where Lord Mansfield said the 
words of the act are general, “ other defects,” and there¬ 
fore if there were any doubt they ought to be extended 
as far as possible, because it is for the furtherance of 
justice. 

Chitty, contra, submitted, first, that a writ of error 
being in the nature of a commission, is not amendable 
at common law, because nx> Court was ever allowed to 
amend its own commission, 2 Sound, by Serjt. Williams , 
10\,n.(l)a; and that the above statute did not apply 


n) Ante, 369, note ' 
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to a case of this nature, and the decisions were distin¬ 
guishable from the present, because there the name of 
a party was struck put, in order, in the terms of the act, 
to render the proceedings agreeable to ihe record; in 
those cases there was something to amend by, but the 
present application was not merely to amend the writ 
of error so as to render it agreeable to the form of the 
record, but to introduce a new party, and the Court 
had no antecedent proceeding by which to introduce 
such amendment—that a writ of error is to be con. 
sidered as the commencement of a new action, accord¬ 
ing to the case of Clarke v. Rippon and another, 
1 Barn, and Aid. 586 ; and it is clear, that if this were 
the case of mesne process, an amendment by intro¬ 
ducing the name of an additional plaintiff could not 

be permitted. Adamson v. - Uil. T. 1815. (a) 

Secondly, it was contended that coverture being an 
error in fact, the writ of error should have been brought 
in the same Court in which the judgment was given, 
and not in this Court. THc distinction in this respect 
is between errors in fact and errors in law. Where the 
Court itself has pronounced a wrong judgment in point 
of law, it would be neither decent or proper to require 
that Court to # revise its own judgment, and therefore 
the writ of error in that case must be brought before a 
higher tribunal. But in cases of error in fact, such as 
eoverture or infancy, when no mistake would be im¬ 
putable to the Court itself, the writ of error must be 
brought in the same Court in which the judgment was 
given, not only because such Court is perfectly compe¬ 
tent to decide upon the new matter to be laid before it, 
but because it would be improper to take the cause out 
of that Court when no real error had taken place in 
their judgment. He referred to Com. Digest, tit. 


1819* 


Binns 

against 

Pkatt. 


[ a ) Ants , 369, note ( a ). 



37a 


CASES in EASTER TERM 


1819. 

Bixxs 

against 
Pa ATT. 


•Saturday, 

May 22d. 

Rule for allow¬ 
ing of bail dis¬ 
charged with 
costs to be paid 
by defendant, 
on affidavit that 
bail had perjur¬ 
ed himself onhis 


Pleader , 3 B. 1. and cases there cited, and where it is 
laid down—“ For error in fact, the writ of error shall 
be brought in the same Court where the judgment was 
given, as that the defendant appeared by an attorney, 
being an infant, that the plain Lid' was a feme covert, or 
died before issue,” 8tc. 1 Roll. 747. b. 5. 120.; and for 
error in fact it must be in the same Court, 1 Siderjin. ‘ 208 ; 
Hopkins v. Wrigglesuorth, 2 Lev. 38 . where in error in 
the Exchequer upon a judgment in the King’s Bench 
the original defendant assigned error in fact, and the 
plaintiff pleaded in nullo est erratum , and Hale C. J. 
held that such writ of error did not lie out of the Court 
of King’s Bench. [Baylky J. A writ of error in re¬ 
spect of coverture may in general be brought in the 
same Court in which the judgment was given, or in 
another Court, except in the Court of Exchequer Cham¬ 
ber, where there is no jury to try an issue in fact.] 

The Court suggested a compromise upon terms that 
the defendant in error should accept the debt without 
costs; and now the plaintiifs in error having declined such 
adjustment, the Court inquired whether there was any 
affidavit that the husband concurred in the writ of error, 
and upon being answered in the negative, the Court 
said that they would not give leave to amend ; and 
therefore the 

Judgment was affirmed. 


Brown against Gillies. 

O n a former day, E. Lawes obtained a rule calling on 
the defendant to shew cause why the rule for the 
allowance of bail in this case should not be discharged, 
and the costs of the opposition to them and of the ap¬ 
plication be paid by the defendant, his attorney or bail. 
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on an affidavit stating that one of the bail was interro¬ 
gated in the Bail Court, whether he was not liable as 
bail in another actkm for 460/., when he deposed that 
that aetion had been settled by paying 50/. and giving 
bills payable at a future day for the remainder; but it 
now appeared by the affidavit of the plaintiff and liis 
attorney in the former action, that the deposition of the 
bail was wholly untrue. 


1819. 


Brown 

against 

Gillies. 

justification, in 
swearing that 
an action in 
which he had 
been bail had 
been compro¬ 
mised. (a) 


Marryat on a subsequent day shewed cause on an 
affidavit of the one bail only, stating that he had been 
informed by the defendant in the former action, and he 
therefore believed, that it had been settled in the man¬ 
ner he had sLated. 

The Court thereupon ordered the rule to be en¬ 
larged until this day, to give the bail an opportunity of 
offering themselves to be again examined as to their 
sufficiency, and they not having done so, the Court now 
made the rule absolute, and directed that the defendant 
should pay the costs. 

Rule absolute accordingly. 


(a) See Wattr house's bail, ante, .'107 ; Gould v. Berry , ante, 143; Curtis 
v. Smith, Hnte, 116. n. (a) It lias been held, that when bail are opposed an af¬ 
fidavit of the bail’s insufficiency cannot be produced after questions have been 
put to them. Anon. Ilil. T. 1818, Jan. 23. E. Lawes opposed the justifi¬ 
cation of bail, and after having examined them, procecdcc^to produce an affi¬ 
davit respecting their insufficiency; but Mr. Platt said, that the affidavit could 
not be read, after any question had been asked of the bail; and llolroydi. 
assenting to this rule, refused to receive the affidavit. 

In the case of bail by affidavit, the bail will not be allowed to justify if an 
affidavit be produced on the part of the plaintiff that they have declared 
themselves to be insufficient. Anon. Hit. T. 1816, Jan. 23.-—ln bail by affi¬ 
davit, the plaintiff produced a counter affidavit of the declaration which the 
bail had made of their own insufficiency; and Le Blanc J. rejected him; 
but on Campbell stating that the defendant had informed him that the bail had 
sufficient property, Le Blanc J. allowed the defendant time to file fresh and 
precise affidavits of the bail’s property. 


When bail are 
opposed, affida¬ 
vit of their in¬ 
sufficiency can¬ 
not be read 
after questions 
have been put. 

Bail by affidavit 
not allowed to 
justify, the 
plaintiff pro- 
ducinganaffida- 
vit of the decla¬ 


rations which 

the bail had made of their own insufficiency. But time allowed for bail to file fresh affidavits. 
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Saturday, 
May 2-nd. 

Notice ofYxcep- 
tiontobai), en¬ 
titled hymistakc 
“ in the Lord 
Mayor’s 
Court,” instead 
of “in the 
^King’s Bench,” 
'li nullity, and 
attachment 
against sheriff 
was in conse¬ 
quence set 
aside, (a) 


Anonymous. 

r 

Jf£UNROE shewed cause against a rule for setting 
aside an attachment against the sheriff, which had 
been obtained on the ground that the notice of excep¬ 
tion to the bail in this case was entitled in the Lord 
Mayor’s Court, instead of the King’s Bench, and he in¬ 
sisted that this notice could not be treated as a nullity, 
and that consequently the attachment was regular. 


Comyu, in support of the rule, was stopped by 


Holroyd J. who said that this was no notice at all, 
and could only be treated as a nullity. 

Rule absolute. 

(a) It is no exception against bail, until the plaintiff gives notice of the ex¬ 
ception. Oldham v. Burrell, 7 T. R. 2G; Mich. 8 Ann. 1709. Reg. 2, not. a; 
East. 2 Geo. 2; East. 5 Geo. 2, Reg. 1; 7\7W. Gth ed. 2fi2. As to the entitling 
of notices in general, sec 2 Stark. 17. 


Saturday, 
May 22d. 


Bradshaw and another against Davis. 


An alias capias ^NOTTINGHAM on a former day moved for a rule 

shcrifffofthc 6 to s ^ levv cause w ^y the writ of alias capias should 

city of Chester, not be quashed, and the subsequent proceedings set 
instead of the 

chamberlain of the county palatine, directing him to issue his mandate to the sheriffs, is 
irregular, and may be set aside at the instance of the defendant, and the Court refused to allow 
the writ to be amended, (b) , 


(A) The same point was decided in this Term in the Court of Common 
Pleas, in Bracebridge v. Johnson. See the forms of jury process to the city of 
Chester, Tiihl's Forms, 4th edit.2Bl, 329. In Grant v. Bayge, 3 East, 128, it 
was held, that the writ of fieri facias directed, in the first instance, to the 
bailiff of the Isle of Ely out of the Court of K. B. is erroneous and void; and 
that the bailiff executing the same is guilty of a trespass against the party 
whose goods are taken in execution ; and that, in this case, the process should 
have been to the sheriff of Cambridgeshire, directing him to issue his mandate 
to the bailiff of the franchise. In Lit. Prac. Reg. tit. County Palatine, 1 vol. 
1st ed. 357. it is stated “ that some part of the county of Chester is not within 
the county palatine of Chester, Midi. 22 Car. 1. B. R.; hut the author adds, 
quart as to what part.” With respect to the city of Chester, it is laid down in 
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aside with costs, upon an affidavit that the defendant, 
on the 26th of February last, was served with a copy of 
the alias capias directed “ To the Sheriffs of our city of 
Chester and county of the same city,*’ which he contend¬ 
ed was irregular, because such process should have 
been directed lo the Chamberlain of the county pala¬ 
tine of Chester, commanding him by his mandate to 


Cum. Dig. tit. Franchises, D. 4, that the city of Chester, though a county of it- 
Bclf, is part of the county palatine; and 4 Inst. 212. is cited, where four of the 
Judges are. said to have delivered it as their opinion, in a resolution presented 
to the queen, A.D. 1658, that the county of Chester ( wherein the city of Chester 
is now and by a good time past hath been a county of itself) of very ancient 
time before the reign of king lien. 3. hath been and yet is a county palatine, 
with other members thereunto belonging, and so from time to time hath been 
received and allowed as law. So in Camden's Britannia, English edition, 1695, 
557, 8,9, the city of Chester is treated of as being within the county palatine, 
and is said to have been incorporated into a distinct county by king Henry the 
Seventh, and see stat. 43 Elis. c. 15. r. 2. So in the King v. Brereton, 8 Mod. 
328. it was held, that if an information lie tiled for a fact done in the county 
of the city, there shall be a mittimus to the chamberlain, commanding him 
that he send the record to the mayor at the city, who, after trial, sends it hack, 
and it is remitted to the Court; and an exception being taken that it did not 
appear that the chamberlain of the county palatine of Chester was chamber¬ 
lain of the city of Chester , it was answered, that the chamberlain of the coun¬ 
ty palatine is chamberlain of the city, for the city of Chester , being part of 
the county palatine, he has jurisdiction within the city by 33 Hen. 8. c. 13. 
1 Inst. 211; and the Court said, that if the precedents were so they could 
not vary now, and that the city was part of the county palatine. Yet the 
city of Chester is a county of itself, distinct from the county palatine, stat. 
43 Elis. r. 15.; and see the forms of posteas in the city of Chester, and in the 
county palatine, TidiTs Forms, 4th ad. 364, 5.—A writ directed to an impro¬ 
per officer may be quashed on motion quia improvide emanavit, Grant v.Bagge, 
3 East , HO. and in Bowring v. Pritchard, 14 East, 289. the Court granted a 
rule for discharging the defendant out of custody, where he bad been arrested 
upon a latitat directed to the bailiff of the borough of Southwark instead of to 
the sheriff of Surrey. So the proceedings have been set aside, where a capias 
issued to the sheriff of Kent, and was served in the cinque ports. Williams 
v. Gregg, 7 Taunt. 233. 2 Marsh. Rep. 530. S.C.; and see fstsom v. liukley, 
5 M. Sl S. 144. But the Court will not discharge a defendant out of custody 
on the ground that he was arrested within the verge of the palace, or within a 
particular liberty. Fitzpatrick v. Kelly, died 3 T. R. 740; Bartlett v. Iiehbes , 
5 T. R. 687; Car ret t v. Smnllpage, 9 East, 341, 2; Sparks v. Spink, 7 Taunt. 
311; in which case the arrest is not void, but the person who makes the 
arrest is liable to answer to the owner of the franchise. But it is said, that 
killing the bailiff while attempting to execute a writ witliout a non omittas 
clause in an exclusive liberty, will not amount to murder. Hex v. Meade, 
% Stark. 205. 1 Holt, 593, S. 0. 
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command the sheriff's of tlic city of Chester and county 
of the same city to take the defendant, &c. He con¬ 
tended that this misdirection of tjie process was fatal, 
and might be taken advantage of by the defendant. («) 

Chitty now shewed cause, and submitted that as the 
cit} r of Chester was made a county of itself by letters 
patent of Henry 7, it was not necessary, as in Cheshire , 
that the writ should be directed to the Chamberlain, (£>) 
He also referred to the instructions as to direction of 
writs in Impey’s K. 15. 155, and Tidd’s Foifms, 4th ed. 
68, (c) from which it may be collected, that the process 
should be directed “ To our Sheriffs of our city of 
Chester .” Secondly, he submitted, that even admitting 
that the sheriff might be liable to an action for the 
infringement of the franchise of the chamberlain, yet 
the defendant himself could not object, and referred to 
Gilbert’s C. P. 27. where it is said, that if the sheriff 
enter a liberty and arrest the defendant without a non 
omittasy the arrest is good, though the sheriff may be 
liable to an action. (d) It was also prayed, that if the 
writ should be deemed irregular, the plaintiff should be 
permitted to amend, or the defendant enter an appear¬ 
ance, on payment of costs. 

The Court held the process clearly irregular, re¬ 
fused leave to amend, and made the 

s ' Rule absolute, with Costs. 

(a) Grant v. Bagge, 3 Hast, 128. (A) Imp. K. B. 159, 160, 1. 

(c) Stat. 43 Elis.c. 15. tec. 2. Camd. Brit. cd. 1695. 559. 

(d) Imp. K. B. 163. Carratt v. Smallpage, 9 East, 330. 


Jones against Perks. 

JN this case the venue was originally laid in London, 
and the defendant afterwards changed it to Stafford¬ 
shire, on the usual affidavit that the cause of action arose 
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in Staffordshire, anil not in London or elsewhere. On a 
former day a rule was obtained, culling on the defendant 
to shew cause why the venue should not be brought 
back to London, upon the plaintiff undertaking to give 
material evidence either in Worcestershire or Stafford¬ 
shire, on an affidavit that the eause of action arose 
partly in one and partly in the other of those counties. 
The affidavit, however, did not state any facts shewing 
that the cause of action did arise in those counties. 

Reader now shewed cause against the rule, upon an 
affidavit, which swore positively that the cause of ac¬ 
tion arose wholly in Staffordshire, and not elsewhere. 
He contended, that the Court must be bound by this 
affidavit, and not by what was stated in the affidavit 
made by the plaintiff. It was the indisputable privilege 
of the defendant to change the venue upon an affidavit 
that the cause of action arose solely in the county to 
which he wished the venue to be changed. Such an 
affidavit had originally been made, and it was now 


(a) In the case of Price v. Woodburne, 6 Past, 433. it was held, that 
though the venue has been changed by the defendant upon a false affidavit, 
yet the plaintiff cannot bring it hack to the county where it wus first laid, 
even on nn affidavit diselosing circumstances which prove the falsehood of the 
defendant’s affidavit, without the usual undertaking to give material evidence 
in that county; and Lord EUmborough said, the plaintiffs had brought the 
difficulty upon themselves by having laid their renui at first in a wrong coun¬ 
ty, where no part of the cause of action arose, which prevents them from 
giving the usual undertaking always required , to enable a plaintiff to bring 
bark the venue after it has been changed; and such being the general rule, it 
is better to abide by it, otherwise we shall have to try every cause on a mo¬ 
tion to change the venue, and there must be a rule to shew cause instead of a 
rule absolute in the first instance to change the venue. See also Guard v. 
Hodge , 10 East, 32. And the Court in such case wifi neither permit the 
venue to be brought back to the original county, nor will they change it to 
the county in which the cause of action did arise. Massey v. Atukrtm , Tidd, 
Ctli ed. 642. But in C. P. an application to change the venue from A. to B. 
will he answered by an affidavit that the cause of action arose in C. and D., 
the plaintiff undertaking to give material evidence in one of those counties. 
Neale v. Neville, Savory v. Spooner, 6 Taunt. 565; Powrl v. Rich, 7 Taunt. 
178; Hunt v. liridgeford, 1 Taunt. 259; Collins v. Jacob , 3 Bos. & Pul. 579; 
Tidd, 6th cd. 641. 


•377 


Jones 

against 

Pehks. 

ford, oil the 
usual affidavit, 
that the eause 
of action 
arose in Staf¬ 
ford, the Court 
will not bring 
back the venue 
to London on an 
affidavit tliatllie 
cause of action 
arose partly in 
Stafford and 
partly in Wor¬ 
cester, and on 
an undertaking 
to give material 
evidence in one 
or othernf those 
counties ; espe¬ 
cially if no spe¬ 
cial facts are 
stated to shew 
that the whole 
cause of action 
arose in one or 
other of the two 
counties, (a) 



378 

i8iy. 


JoVES 
tiiftii.'ist 

J'drks. 


CASES in EASTER TERM 

reiterated. The Court were, therefore, bound to abide 
by what was last sworn. 

D. Jones, in support of the rule, insisted, on the 
authority of several cases, that the Court ought to 
comply with this application; the plaintiff’s affidavit 
stating that the cause of action arose in the county 
of Worcester as well as the county of Stafford , and 
upon an undertaking to give material evidence in either 

of those counties. He referred to Cailand v. Cham- 

« 

pion, (a) Hunt v. Bridgeford, (b) Neale v. Neville, (c) 
Poicell v. Rich, (d) 

Reader observed, that the practice C. P. was dif¬ 
ferent from that in this Court; for in the former the 
motion to change the venue was only a rule nisi, hut 
here it was a rule absolute in the first instance. 

Abbott C. J. This application is new, at least in 
this Court. The eases which have been cited in sup¬ 
port of it are cases in which the plaintiff stated some 
special fact not denied on the other side. In all those 
cases the special facts were stated, but here no fact is 
specified: the parties only swear to the legal conclusion 
drawn from facts. The defendant originally changed 
the venue upon an affidavit framed according to the 
practice which has prevailed in this Court for a great 
many years. The plaintiff moved to bring the venue 
back upon an affidavit different in substance from any 
of the casps cited. In the case of Cailland v. Cham¬ 
pion, (e) the defendant changed the venue to London 

(a) 7 T.R. 205. (6) 1' Taunt. 250. (c) 6 Taunt. 565. 

(d) 7 Taunt. 178; 2 Marsh. 494, S. C. differently reported. 

(r) 7 T. R. 205; and this case seems qualified by that of Price v. Wood- 
hurtw, 5 East, 433; and it appears from the report that part of the cause of 
action was stilted in the plaintiff's affidavit to have arisen in a foreign country, 
as to which see (i 'Taunt . 5(15, 569; 2 Taunt. 197; 2 New Rep. 397; 
4 East. 105. 
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on the usual affidavit that the cause of action arose 
wholly in London. After which a rule was obtained 
calling on the defendant to shew cause why the former 
rule for changing the venue to London should not be 
discharged, on the ground that the venue had been im¬ 
properly removed to London; because the fact sworn 
to by the defendant could not possibly be true, namely, 
that the whole cause of action arose in London 7 the party 
whose life was insured having died in Scotland. Here 
there is no allegation of any distinct fact. The defend¬ 
ant says the whole cause of action arose? in Staffordshire. 
The plaintiff says it did not wholly arise in that county, 
but it partly arose in Worcestershire. This is only swear¬ 
ing to the legal result of his opinion upon certain facts, 
which facts are not disclosed. Now if we were to allow 
an affidavit of this description to be a sufficient ground 
for bringing back the venue, we should have motions 
after motions of this kind, founded upon Lhis general 
mode of swearing to legal results. -Then lastly, we have 
the affidavit of the defendant swearing that the cause 
of action arose solely in the county of Stafford. Why 
are we not to take his affidavit to be true as well as that 
of the plaintiff? If the plaintiffs affidavit stated some 
special fact to shew that the defendant’s affidavit could 
not be correct, then the eases cited might be authorities 
in support of this motion. But as the plaintiff does not 
so place himself before the Court, I think we ought not 
to interfere. • 


1811 ). 


Jones 

against 

Perks. 


Bayley J. I am of the same opinion; and I think 
it would be unreasonable in this instance upon the affi¬ 
davits produced to bring the venue back to London. 
The facts of the case arising either in Worcestershire or 
Staffordshire might be a very good reason for trying the 
cause in one or other of those counties ; but it could be 
no reason for trying it in London, which is a great dis¬ 
tance from both of those counties. The plaintiff seeks 

2 c2 
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to bring the venue back to London upon an undertaking 
to give material evidence in Worcestershire , without 
condescending to state any special grounds for bis mo¬ 
tion. In Lite absence of such grounds, I think this does 
not fall within any of the cases decided. 


Holroyd J. There is no sufficient ground laid 
before the Court to make this rule absolute. This is 
very distinguishable from the case of Cailland v. Cham¬ 
pion, ( a ) when 1 particular facts were stated, shewing 
that what the defendant had said upon his affidavit 
could not be true, and which facts were admitted on 
the part of the defendant to be unanswered. It has al¬ 
ways been the settled practice in this Court, that where 
the venue has been changed on the usual affidavit, it 
could not be brought back, except on the undertaking 
to give material evidence in the county to which the 
venue was changed, and upon a statement of facts shew¬ 
ing the necessity for such change. In the present case 
no facts are stated to induce the Court to bring the 
venue back, and therefore I am of opinion that the rule 
must be discharged. 

Best J. The case is distinguishable from Cailland 
v. Champion , and is quite distinct from the cases in the 
Common Pleas. In the cases in the Common Pleas 
the decision of the Court was governed by a special 
statements of facts disclosed on affidavit. In this case 
it is said that the cause of action arises partly in Staf¬ 
fordshire and partly in Worcestershire. That does not 
bring it within the rule laid down in the Common Pleas, 
because the action is not originally brought in either 
of the counties to which the venue is changed. 

Rule discharged. 


{a) 7 T. It. 203. 
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Morgan q. t. against Lute. 

HIS was an action to recover penalties against 
the defendant under a penal statute. At the trial 
before Holroi/d J. on the last Western circuit, there 
appearing to be some circumstances of mitigation in 


IBM). 


Saturday, 
May 22d. 

Court will grant 
leave to com¬ 
pound a penal 
action prosecut¬ 
ed l>y parish of¬ 
ficers, where 


circumstances of mitigation appear ; but leave, cannot be obtained at Nisi Prius, the motion 
must be made to the Court in bank, and defendant must consent by counsel, (a) 


(a) By statute 18 Jiliz. c. ft. s. 11. it is enacted, that no common informer 
or plaintiff shall or may compound or agree with any person or persons that 
shall offend or shall be surmised to offend against any penal statute, for such 
offence committed or pretended to be committed; but after answer made in 
Court unto the information or suit in that behalf exhibited or prosecuted, nor 
after answer, but by the order or vonsentofthe Court in which the same infor¬ 
mation or suit shall be depending, upon the pains and penalties in that act set 
down and declared. And the 4th section enacts, That if any person or per¬ 
sons, except the clerks of the Court only for making out process, otherwise 
than is therein appointed, shall offend in suing out of process, making of com¬ 
position or other misdemeanour contrary to the true intent and incaningof this 
statute; or shall by colour or pretence of process, or without process, upon 
colour or pretence of any matter of offence against .any penal law, make any 
eomposit ion, or take any money, reward, or promise of reward for himself, or 
to the use of any other, without, older or consent of mow of her Majesty's courts 
at JTestminster , that then he or they so offending being thereof lawfully con¬ 
victed, shall stand on the. pillory (now altered into fine or imprisonment at the 
discretion of the Court, ftfi Geo. ;t. e. 1118), l>e disabled to sue on any penal 
statute, and forfeit ten pounds, luilf to the King and half ti the party grieved. 
A Judge at nisipriiis has no equitable jurisdiction, and can only look to the 
strict legal rights of the parties to the record. Alner v. George, 1 Camjih. 392; 
Dale v. Birch, 3 Cetmph. 348 ; and therefore the application for leave to com¬ 
pound must be made to the Court. On such an application, even after ver¬ 
dict, where favourable circumstances appear, and the defendant consents by 
counsel, tlie Court will grant a rule absolute in tlic first instance, for leave to 
compound, Maughan qui tam, v. TFalktr, ft T. R. 98. But after verdict, it 
seems that the defendant must shew that there arc circumstances in the case 
which entitle him to the indulgence. Crowder v. Wagstaff, 1 Bos. & Pul. 18. 
Anil the Court of King's Bench, in the exercise of their discretion, have re¬ 
fused leave to compound in an action on the statute 25 Gen. 2. <■. Mi. for keep¬ 
ing a disorderly house, llcllis v. Beale, Tidd, (>th ed. 582. So in an action 
on the statute 13 Geo. 2. c. 19. where part of the penalty was given to the 
poor, the Court would not give the parties leave to compound, though the 
overseers at a vestry had agreed to compound without receiving any part of 
the penalty, because the churchwardens and overseers were trustees for the 
parish, nnd they could not give up the money, llunson q. t. v. Sprange, 
2 Smith Rep. 195. In C. 1*. where part of the penalty goes to the king, the 
consent t)f the crown must he obtained before a rule can he granted for leave 
to compound, either before or after verdict. Howard v. Snwirhy, 1 Taunt. 
103 ; Sheldon q. t. v. Mum ford, ft Taunt. 208. 
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the defendant's conduct, the parish officers, at whose 
instance the action was brought, were willing to remit 
the whole penalty of 100/. except the sum of '20/.; but 
the learned Judgesaid that the action could only be com¬ 
pounded with the leave of the Court above; and 

A. Moore now moved for leave to remit 80/. of the 
penalty given by the statute, and he cited Maughan, q. L 
v. IValker, (/;) where the Court gave leave to compound 
after verdict obtained in an action for usury. 

The Court said that this could not be done at the 
trial, and the proper mode was that now adopted; but 
it was necessary that the defendant should consent by 
counsel. Accordingly the defendant afterwards con¬ 
sented bv counsel, and the rule was made absolute* 

(4) 5T. R. 98. 
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Kirkham against Marter. 


Motion for a HP HIS cause was tried on Thursday, 13th inst. being 
new trial of si the second Sittings in this Term, when the plaintiff 

tin* Sittings was nonsuited on a point of law. The distringas was 

in Term may 

Ik* made within four days after the return of the distringas, and is not confined to the space of 
four days after the trial of the cause. («) 

(a) The space of four days is the time prescribed by the rule for judg¬ 
ment ; and in note («) to Rule 3d, East. T. 5 Geo. 2. it is stated that no 
judgment gifen cither for the plaintiff or defendant, upon a writ of nisijrrius 
or inquiry, can be entered until four days (exclusive) after the entry of a rule 
for judgment, during which four days the party against whom the judgment 
is given muy move for a new trial, ami if it be denied, may then move in ar¬ 
rest of judgment, &c. but the rule for judgment is not necessary If the plaintiff 
be nonsuited, for in that case it is said judgment may be entered immediately 
after the day in bank, Rule East. ng. 3, note («) K. B. In C. 1’. if a cause 
be tried in Term time, the motion for a new trial must be made before or on 
the appearance day of the return of the habeas corpora juratum, if returnable as 
in actions by original on a general return day; or if returnable on a day cer¬ 
tain, then within four days exclusive of the return day. Imp. C. P. 434. Ttihl, 


Neivtrialcannot ct '* *■ A new trial cannot be moved for after the four days have ex- 
l»c moved after P iu 'd, even with the consent of the parties. Anon. Mich. T. 1816, Nov. 13. 
the four day.’, The Attorn* y Gena at moved, by consent of the parties, for a new trial after 
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returnable the 17th inst. being Monday, and on the 
21st inst. Abraham moved for a new trial, but it was 
then suggested that the motion should have been made 
within four days after the trial, and ,hc then took no¬ 
thing by his motion. lie mentioned the case again 
this day, and referred to a manuscript note of the case of 
Gqften v. Chisms as in point, and in which Gurney was 
for the plaintiff, and Chi tty for the defendant. There 
the trial took place at Westminster JIall, at the second 
Sittings in Easter Term 1818, being on Monday the 
21st. of April. A verdict was found for the plaintiff, 
the defendant’s witnesses and attorney having gone 
away on the assurance of counsel that the cause could 
not come on that day. The distringas was returnable 
on Wednesday the 22d of April, and on Saturday the 
25th, Chilly moved for a new trial, grounded on an 
aflidavit of these facts, and obtained a rule nisi, which 
on Saturday the 3d of May following was made abso¬ 
lute, (although opposed on the ground that the motion 
ought to have been made within four days after the 
trial) the defendant consenting to pay the money into 
Court, pay the costs of the day, and the costs of the ap¬ 
plication to be taxed by the Master. On the authority 
of this case. 

The Court gave leave to make the motion, which 
was accordingly heard, but refused, upon the ground 
that the nonsuit was well founded. * 


the first four days of the Term, but notwithstanding the consent, the Court 
said it could not be done, and the application being made after the time al¬ 
lowed by the practice of the Court, the rule for a new trial must be refused. 
So affidavit in support of rule for new trial sworn after the four days cannot 
be received .—Rucker v. Marshal. Mich. T. 1818. Xoo. 13th. This cause was 
tried on depositions at the Sittings at Guildhall, before Abbott C. J. when tlic 
plaintiff was nonsuited. Tindul now moved to set aside the nonsuit and have 
a new trial. The motion was proposed to be made on an affidavit, but that 
affidavit was not in the counsel’s possession till the morning of the previous 
day. The Court expressed an opinion that that affidavit could not be used, 
the affidavit not having been sworn within the first four days of the Term. 
But the Court upon other grounds granted a rule nisi on payment of costs. 
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pear, is regular, 
though it wholly 
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IIcld, that the 
year in which 
I lie defendant is 
directed to ap¬ 
pear, in a notice 
at the foot of 
common pro¬ 
cess, if stated at 
all must he in 
letters, not fi¬ 
gures. lint the 
doctrine is now 
overruled. 


Humphries against Cullingwood. 

MOSS shewed cause againsj, a rule nisi for setting 
asido the service of the copy of the bill of Mid¬ 
dlesex in this ease for irregularity; the irregularity com¬ 
plained of being the total omission in the notice to ap¬ 
pear at the foot of the process as well of the year as of 
the word “ next,” which, (iL was contended) were re¬ 
quired by the statute 5 G. <2. c. 27. He submitted that 


(a) By stat. 5 Geo. 2. c. 27. s. 1. it is enacted, that in all cases where the 
cause of action shall not amount to the sum of 10/. (since extended to lb/, 
except on hill or note, 51 Geo. 3. c. 124. 4. 1.) the writ, process, declaration, 
and all other proceedings shall be in the English tongue, and written in 
words at length in a common legible hand and cWractcr; and s. 4. directs, 
that upon every copy of such process, to be served upon any defendant, shall 
be written in like mttnncr an English notice to such defendant, of the intent 
and meaning of such service, to the effect following, viz. “ A. II., you arc 
served with this process to the intent that you may, by your attorney, appear 

in his Majesty's Court of-at the return thereof, ucing the-day 

of-(as the case shall happen to be) in order to your defence in this 

action.” It is observable, that this form does not require any year to be 
mentioned. And in the case of Elliot v. Parrot, Barnes 425, where the notice 
specified the day of the month at which the defendant was to appear, without 
saying instant, next, or mentioning the year; the Court held it to he suffici¬ 
ent, exploding the former doctrine upon the subject. See also tlie case of 
the Weavers' Company v. Forrest, 2 Sira. 1232. But it was afterwards held, 
that as the first section of the statute directed the proceedings to be written 
“ in words at length,” and the fourth section required the English notice 
upon the copy of the process to be written “ in like manner,” it was neces¬ 
sary that the day of the month should be specified in words at length. Pinero 
v. Hudson, l .!/.’& S. 11!); Bay Us v. Halt, Trin. T. 1815, MSS. And it was 
at one time considered, that though it was unnecessary to specify the year, 
yet if the year was mentioned, .and stated in figures instead of words at 
length, the service of the process was irregular. 

Striking v. Hunt. Parke shewed cause against a rule obtained by Jispi- 
nrissc. to set aside, proceedings for irregularity, on the ground that the year in 
which the defendant was directed to appear in the notice at the foot of com¬ 
mon process was stated in figures, although the day of the month was written 
in words at length. It was contended, that this was an old printed form, and 
that there was no room to enter the year in words; that all the practitioners 
and officers were of opinion that the year had never been stated in letters, 
and that the practice must be admitted to explain the words of the statute; 
that the form had probably been settled long ago by the Court, and that the 
same information was afforded by figures as by letters, and many uninformed 
persons would be. able to read figures who could not read the words at length. 
( ampin U, amiur. curia-, observed, that in two cases it had been held not nc- 
cc-SNiiy to slate the year at all. Beaetrs’ Company v. Fairest, 2 Stra. 1232 ; 
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the statute did not require any statement whatever of the 
year in the notiee to appear, and that the word “ next” 
was unnecessary, and he referred to the cases of the 
Weavers ’ Company , v. Forrest, (b) Steel v. Campbell , (c) 
and Pinero v. Hudson . (d) 

Holt contended that it was necessary to insert the 
year, or at least the word “ next,” and referred Co Wing¬ 
field v. Beard, Barnes, 419, and he urged that the mo¬ 
dern decisions only established that the year might be 
staled in figures, but these determinations did not watv 
rant the total omission of the year. 

The Court said that the object of the legislature in 
passing this act, was to give certain information to persons 


Elliot v. Parrot, Barnes 425.-—/> Blanc J. said, It is sufficient certainly if 
the word “ next” or “ instant” is introduced. It is the intention of the no¬ 
tice to explain the year of the reign mentioned in the writ. As to the argu¬ 
ment, that many persons arc acquainted with figures who could not read the 
words at length, that would extend equally to the day of the month, which 
must be stated in words.— Dumpier J. said, “ It is not material to mention 
the year; hut the question is here, whether, if mentioned, you must not men¬ 
tion it correctly, and set it out in words at length. Can you strike out the year 
as surplusage ? if not, it must be in letters.” And the Court made the rule 
absolute for setting aside the proceeding, but, on the particular circumstances 
of the case, without costs. See also Williams v. Jay, cited 5 Taunt.Cm2 \ Grojan 
v. Lee, 5 Taunt. <551, 1 Marsh. 272, S. C.; Darul v. Barnes, 6 Taunt. 5, 1 
Marsh, 405, S. C.; where it was held, that though the day of the month was 
stated in words at length, yet if the year was stated in figures the service was 
irregular; but these cases have been since overruled. Butler v. Cohen, 4. Jl/. 
Sf S. .'1115; Eyre v. JFalsh, 6 Taunt. 353, 1 Marsh. 577 ; and it is now held, 
that as it is unnecessary to state the year at all, the service of„thc process will 
not be irregular if the year is stated in figures.— Baylis v. llall. Trin. T. 
1H15, June Hth. Wilkinson moved to set aside proceedings on account of 
the year in the English notice being expressed in figures instead of words at 
length. Sed per Bayley J. It has been settled that the year may he in figures, 
though the day of the month must be set forth in words at length. There¬ 
fore there is no irregularity, and the rule must be refused. 

See also Awm. Mich. T. 1815, Nov. 8th. Barrow moved to set aside the 
service of a latitat, on account of the year in which the defendant was di¬ 
rected to appear in the notice at the foot of the writ being in figures, and he 
relied on the case of Grojan v. Lee, 1 Marsh. 272. 5 Taunt. <151, S. C. Sed 
per Curiam. That question was settled the last Term: and on a conference 
with the Chief Justice of the Common Pleas, that case was in terms over¬ 
ruled, and finally decided that the year may be in figures. 

(6) 2 Sir. 1232,1233. (c) 1 Taunt. 421. (d) 1 M. Sf S. 119. 
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IB 19- "ho might not know what was meant by Monday next 
Humphries a * tcr ^ ie morrow of All Souls , or any other Feast-day 
iiinst ; n the Term. It was necessary to -give the day of the 

CVllingmood. 7 _ , * . . , 

month , in order that ignorant persons might not be 

puzzled by the tcchnieal expressions of time usually 
adopted in the process of the Court; but neither upon 
the worejs of the act, nor upon principle, was there any 
necessity for stating the year, inasmuch as the party, by 
the statement of the day of the month when he w as re¬ 
quired to appear, must understand that he w as required 
to appear at the earliest time to which the notice could 
apply. The Court also referred to the ease of J hi tier 
v. Cohen, ( a ) in which it was held, that the year being in 
figures in the English notice, did not render the service 
of the process irregular, and the Courl said that that 
decision took place after the Judges of this Court had 
conferred with those of the Common Pleas ; and that 
the ground of the decision was, that inasmuch as it was 
not necessary to specify the year at all in the notice, 
consequently the statement of it in figures could not 
prejudice; and it was observed that the ease of Eyre 
v. Walsh , ( h ) established that the practice of the Court 
of Common Pleas was to the same effect. * 

Rule discharged. 

( a ) 4 M. & S. 335. (A) 6 Taunt. 333. 


Monday 
May 2'ith. 


Williams against Scudamore. 


Where a dc- HHIIE defendant hi this case was arrested on a testatum 
tody ofVie mar- capias returnable the first return of Michaelmas 

shai pleads to a Term last, and notice of declaration was served de bene 
declaration filed 

>!c bene «, ho is not entitled to his discharge under the Rule of Court 5 W. M. although 
no declaration in chief is nfterwards delivered within two Terms. In such case no affidavit 
need be filed of the delivery of the declaration, (a) 


( a ) Where a declaration was delivered to a prisoner in custody in the 
gaol at Exeter, indorsed with a notice to plead in eight days, and the defend¬ 
ant pleaded before the declaration was filed, it was held that the plaintiff 
could not sign judgment as for want of a plea. Fraas v. Parauicini, 4 Taunt. 
545. lly Rule llil. 20 Gto. 3. it is ordered, that in all cases where a pri- 
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1819 . 

Williams 

against 

Scudamore. 


Carter , for llic plaintiff, contended that the defend¬ 
ant, by pleading to the declaration filed de bene esse, 
waived the irregularity (if any) in not delivering the de¬ 
claration in chief, and was consequently not entitled to 
his* supersedeas. Strictly speaking, perhaps the decla¬ 
ration should have been delivered to him after he had 
been rendered by his bail, but as he chose, of his own 
accord, to plead to the declaration filed de bene esse , he 
waived the irregularity. He referred to Pearson v. Raw¬ 
lings, (b) where it was held that a prisoner, who is super- 

soncr is or shall be taken, detained, or charged in custody by mesne process 
issuing out of this Court, and the plaintiff shall not cause n declaration 
against such prisoner to be delivered to such prisoner, or to the gaoler or 
turnkey of the gaol or prison where such prisoner is or shall be detained or 
charged in custody, before the end of the next Term after the return of the 
process by virtue whereof such prisoner is or shall be taken, detained, or 
charged in custody; and (unless the prisoner is or shall be in custody of the 
marshal) cause an affidavit to be made and filed with the clerk of the rules 
of tliis Court, of the delivery of such declaration, and of the time when, 
and the person to whom the same was delivered, before the first day of the 
next Term after the delivery of such declaration, the prisoner shall be dis¬ 
charged out of custody by writ of supersedeas. 

(a) Reg. 3. note b. (b) 1 East, 77. 


esse on the 9th November, and on the 10th notice of 
render was served on the plaintiff’s agent, and on the 
17th of the same month the defendant, being a prisoner, 
pleaded the general issue; upon which issift: was joined, 
and the case was tried at the Sittings after last Hilary 
Term. Since that time he remained in the custody of the 
marshal, and no declaration in chief had been delivered 
by the plaintiff. A summons having been taken out by 
the defendant before BayleyJ. at chambers, on the 
ground that he was supersedeable, and entitled to his 
discharge under the rule of Court' R. 5 IV. fy M.(a ) no 
declaration having been delivered within two Terms, an 
order was granted. The order made upon the rule now 
came before the Court, and the question was, whether the 
defendant was supersedeable under the circumstances 
above stated, on the ground that no declaration had been 
delivered within the time prescribed by the Court. 
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sedcablc for want of filing a bill against him in time, 
waives the irregularity by afterwards pleading. In this 
case tlie defendant pleaded after h<3 was in custody, and 
be thereby encouraged the plaintiff io go on, without 
complying with the strict rule of the Court. It was too 
late for him, therefore, to avail himself of an objection 
with which he had previously dispensed. If nothing 
had been done on his part until the declaration was de¬ 
livered, then he might avail himself of the irregularity ; 
but having taken a step in pleading to a declaration 
filed de bene esse, it was plainly telling the plaintilf that 
be need not deliver a declaration. 


Chittif contra, contended that the defendant in this 
ease was entitled to a supersedeas, as well upon the au¬ 
thority of the rule of Court of 5 W. Sf M. as of de¬ 
cided cases. It was clear, that by the rule of Court 
referred to, if there be no declaration delivered against 
a prisoner within two Terms, he is entitled to be dis¬ 
charged ; and by the rule Trin. 10 G. .‘1. a prisoner 
supersedeable is deprived of Lhe prison allowance, and 
he shall be turned out of prison. [Abbott C. J. The 
question here is, whether the defendant is in fact super¬ 
sedeable r] By the rule of A W. % M. there must be¬ 
an affidavit filed of the delivery of the declaration. 
[Baylky J. Can the defendant complain that no decla¬ 
ration has been delivcred,.nfter lie has actually pleaded? 
—Best J. lie acknowledges the fact.] The general 
rule is, that where a declaration is delivered de bene 
esse, and the defendant is afterwards rendered, there 
must be a declaration delivered. Here the declaration 
is filed de bene esse, and the defendant being in custody, 
lie has no opportunity of searching the file, having no 
attorney either to direct him what to do, or to take the 
declaration out of the office. The plaintiff demands 
u plea, and the defendant, ignorant of his own inte¬ 
rests, complies with the rule. The object of the rule 
5 IV. 4' M. is to prevent a prisoner who has not the ad- 
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vantage of the advice of an attorney, from being drawn 
in to plead imprudently. The defendant here had 
pleaded sooner than he need have done, and therefore 
he was entitled to the benefit of the rule. It was a 
positive direction of the rule, that the declaration 
should be delivered personally to the defendant, in order 
that he might clearly understand what he had to plead 
to. The circumstance of the defendant having pleaded 
was no waiver of the irregularity, so as to deprive him 
of the benefit of the supersedeas , because he might avail 
himself of it at any time before judgment; for, accord¬ 
ing to an old rule of practice, where a party is once 
superscdeablc, he is always so. {a) He submitted, there¬ 
fore, that the plaintiff should have delivered a declara¬ 
tion in chief after the defendant was in custody, and 
that the latter was not concluded by his plea; and 
lie cited Nowell v. Bingham, (h) where it was held, that 
the delivery of a declaration against a prisoner, though 
within two Terms, is a nullity, if there were no bill filed 
before, and he is entitled to his discharge under the 
rule 5 W. <Sf M. 


1819. 


Williams 

Scudamore. 


^Vhbott C. J. There is no doubt respecting the ge¬ 
neral rule. The single question is, whether the defend¬ 
ant, having pleaded to the declaration filed, has not 
thereby led the plaintiff to suppose that it was a good 
declaration, to which he found himself bound to answer. 
I think the defendant by so doing was noj. supersede- 
able, and consequently the reasoning built upon the 
assumption of the fact, that he was, does not apply. 

Bayley J. I think the defendant cannot complain 
that a declaration has not been delivered, after he has 
pleaded to a declaration filed. He was in the custody 
of the marshal, and he was not bound to plead, but 


(a) Rose v. Christfield, 1 T. R. 591. 


(5) 4 East. 16. 
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1819. having pleaded, lie waives the irregularity. The ground 
Williams upon which he isr sought to be discharged is, that the 
ScumMonE did not declare in due time, but that objection 

I is answered by the defendant’s own conduct. It is also 
said that no affidavit has been filed of the delivery of 
the declaration : but where a defendant is in custody of 
the marshal, no affidavit is ever filed, (a) 

The rest of the Court concurred, and the order for 
the prisoner’s release was discharged. 

(a) Tidd, 6th ed. 352. Sec terms of the rule, ante, 338, note. 


Monday MOUNTSTEPHKN (Itul OTHERS against, BROOKE 

Mau 24th. j ° 

ana others. 


T 


IIIIS was an action of assumpsit on four bills of ex¬ 
change drawn by Humphry Mills upon and ac¬ 
cepted by the defendants, and payable to the plaintiffs’ 


l’lea puis dar¬ 
rein continu¬ 
ance of release 
by one of .seve¬ 
ral plaintiffs set 

aside without costs, on terms of indemnity against costs being given to the plaintiff who had 
released the action, though the consent of such plaintiff had not been obtained before action 
brought, it appearing that no consideration lisul been given for the release, and that the plain¬ 
tiffs sued as trustees for the creditors of an insolvent person. («) 


(a) In the case of Jioev. Franklin, 7 Taunt. 9, where a landlord defrayed 
the costs of defending an action of ejectment in the name of an illiterate te¬ 
nant, alio afterwards gave a retraxit of the plea and confession of the action, 
the Court set nside the retraxit and cognauit , and let in the landlord to defend 
the action. So where a broker had made a distress for rent, and the landlord 
with the permission of the broker commenced an action in his name against 
the sheriff for taking insufficient pledges; but the bailiff afterwards gave no¬ 
tice to the landlord that the action should not proceed, which he alleged was 
done for the purpose of giving time to the sheriffs officer, who was much dis¬ 
tressed, and the bailiff without the permission of the lessor released the action, 
the Court set aside the release and plea thereof puis darrein continuance; and 
llnrrmgh J. observed, that in a similar case about ten years before, Lord 
Eldon C. J. had holdcn, that no action could be brought in the name of a 
trustee without his consent, but that if a trustee would not consent to lend his 
name as a plaintiff, the Court of Chancery would, on application, compel him 
to permit liis name to be used; nevertheless that if an action were once com¬ 
menced in the name of a trustee, he could not afterwards release it except 
by leave of the Court. The Court held that if the present action had been 
commenced without the plaintiff’s permission, the release might have been a 
trick, the fruits of which the Court might possibly not have the right to take 
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order; and at the trial at Guildhall, 8 January last, the 
defendants pleaded puis darrein contiiiliance a release, 
dated lytli of December last, executed by the said 
Humphry Mills, who* was one of the plaintiffs. 

Marryat and Chitty on a former day moved for a 
rule to shew cause why this plea of release should not be 
discharged, and why the defendant should not pay the 
costs of the application, upon affidavits stating that the 
plaintiffs sued as trustees for the creditors of Thomas 
Pook , and that the plaintiff Mills had received no con¬ 
sideration for the release, and that the same was exe¬ 
cuted under circumstances sufficient to establish that 
the release was obtained with a fraudulent intent to de¬ 
feat the action; and in support of the application, the 
case of Legh v. Legh ( a ) was referred to, in which it was 
held, that if the obligor of a bond after notice of its 
having been assigned take a release from the obligee and 
plead it to an action brought by the assignee in the 
name of the obligee, the Court will not set such a plea 
aside, and a rule nisi was obtained. 


Gurney and Gaselee now shewed cause upon affi¬ 
davits, which stated that the consent of Mills for the 

from the defendant; but here the plaintiff had lent his name in the begin¬ 
ning, and the sheriff ought not to be permitted to arin himself with this re¬ 
lease, Hickey v. Burt, 7 Taunt. 48. But where an action was brought by 
two plaintiffs as executors, to recover from the defendant money belonging to 
the testator’s estate, the Court of Common Pleas refused to set aside a plea 
of release given by one of the plaintiff, on a suggestion that the other plain¬ 
tiff was the party beneficially interested; saying that where a co-plaintiff is 
by law competent to give a release, and the Court arc called upon to set it 
aside upon the ground of fraud, the plaintiff applying must make out a very 
strong case of fraud, Junes y. Herbert, 7 Taunt. 421. Such a release must 
prevail at the trial, as the Judge at Nisi Prius has no equitable jurisdiction, 
and can only look to the legal rights of the parties, Alner v. George, 1 Campb. 
392. It seems lawful for one of two joint creditors to arrest the debtor with¬ 
out the consent of the other creditor, 1 Lord Raym. 380; though a com¬ 
mission of bankruptcy can only be sued out upon the petition of both the 
creditors, j Uuckland v. Newsome, 1 Taunt. 4 77. 1 Campb. 474, 

(«) 1 Bus. & Pul. 447. 
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proceeding in llie action had not been obtained, and 
that he verily believed that there was great risk in the 
action, that great costs had been incurred, and before 
he executed a release, he had given notice to the other 
plaintiffs and theif attorneys, that unless he was indem¬ 
nified against the costs, he would execute a release; 
and that not having received any answer, and finding 
that the cause was about to be tried, he had executed 
the release in order to protect himself from liability to 
further costs. 

The Court having inquired whether Mills owed 
any debt to the defendants, or had received any con¬ 
sideration for the release, it was admitted that no con¬ 
sideration had passed. Whereupon the Court ordered 
that the plea of release should be set aside and the re¬ 
lease cancelled, the other plaintiffs undertaking to in¬ 
demnify the plaintiff Mills; and the rule was made 
absolute on these terms without costs. 


Mount- 

STHI’IIRN 

against 

Bhooke. 


Monday, 
May 2-itli. 


Powell against Henderson. 


Where a de¬ 
fendant was 
twice arrested, 
and put in bail 
to two writs in 
different coun¬ 
ties for the same 
cause of action, 
the Court re¬ 
fused to make a 


H 0LT on a former day obtained a rule, calling upon 
the plaintiff' to shew cause why one of two writs 
issued against the defendant should not be set aside 
for irregularity, with costs to be taxed by the master, 
the irregularity being, that the defendant was arrested 
twice for the same cause of action. The affidavit on 


rule ahsolutefor 

setting aside proceedings in “ ont of two actions” brought against the defendant, as the pro 
per course was, that an exuneretur should be entered on one of the bail-pieces, (a) 


(a) Where a plaintiff sued oijt writs into two counties, and arrested the 
defendant in both, and two bail-bonds were given, and the defendant was 
then apprized that no further proceedings would be taken on the second writ, 
the Court refused to set aside the assignment of the first bail-bond, but snid 
that it would be right that the proceedings on such second writ should be set 
aside, and that the plaintiff should pay the costs of these proceedings up to 
the time when he gave notice that he should not proceed in the second 
county. JJuUotk v. Morris , 2 Taunt. 67. 
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to 

which the motion was made, stated that the defendant 
was arrested on the 9th of April, in the county of Sur¬ 
rey, upon a latitat, and in ten days afterwards he was 
arrested again in London upon anotfier Idtitat for the 
same cause of action, at the suit of the same plaintiff; 
and that the plaintiff's attorney suffered him to put in 
bail to both writs. 

Park now shewed cause, and contended that the 
rule drawn up was not adapted to the circumstances of 
the case, for although two arrests had taken place under 
a mistake, there was in fact but one action, so that the 
Court could not make the rule absolute in the terms 
prayed. The proper application should have been to 
enter an exoneretur on one of the bail-pieces. He there¬ 
fore submitted that this rule ought to be discharged, 
the plaintiff undertaking to enter an exoneretur on one 
of the bail-pieces, and the defendant undertaking not to 
bring any action. The. plaintiff' refusing to accept this, 
offer. 

The Court discharged the rule with costs. 


The King against The Sheriff of Middlesex, 
in the cause of Borwick against Walton. 

on a former day obtained a rule to shew cause 
why the rule to bring in the body, which had been 
served on the sheriff of Middlesex, should not be set 

sheriff for escape, and recovered damages: Held, that he could not afterwards 
to bring in the body with a view to proceed in the original action for costs, (a) 


(a) Upon the return of cepi corpus, if bail above be not duly put in and 
perfected, the plaintiff may either take an assignment of the bail-bond and 
proceed thereon ngainBt the defendant and his bail to the sheriffor he may 
proceed against the sheriff, by ruling him to bring in the body, Tidd, 6th ed. 
287,3001 On the expiration of the rule to bring in the body, if the defendant 
be not brought into Court, or if bail above be not put in and perfected, the 
sheriff will be liable to an attachment. Rule Mich. 6 Geo. 2, note (a). But it 
is a general rule, that where a party has two remedies—by action and by 

2 D 
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tion against the 
i rule the sheriff 
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aside, and why the plaintiff should not pay the costs of 
the application. The affidavit on which the rale was 
obtained, stated that the defendant had been arrested, 
and held to 1 bail by process returnable the first return of 
last Michaelmas Term, for 200/.; that the sheriff returned 
cepi corpus; but that bail not having been put in in time, 
an action was brought against the sheriff for an escape, 
in which the plaintiff had recovered a verdict for 200/. 
which sum, together with the costs, had been paid; 
that afterwards a rule had been obtained against the 
sheriff, calling upon him to bring in the body, and to 
discharge that rule the present application was made. 

Espinasse now shewed cause on an affidavit, stating, 
in addition to the facts above mentioned, that the 
ground of the action for an escape was, that the sheriff 
had not taken a bail-bond ; that there 'appeared to have 
been great misconduct on the part of the officer; that 
the debt amounted to 200/. due on a bill of exchange; 
that there was an arrear of interest, which, with the 
costs up to the time of bringing the action, amounted 
to more than 20/. It was contended, that what had 
taken place in the action for the escape, could not le¬ 
gally amount to an exoneration of the sheriff from the 
liability which he had incurred by the return of cepi 
corpus i in consequence of which it became his duty to 

attachment, as for non-pcrformance <Jf an award, &c. and the party elects to 
proceed by action, he cannot afterwards apply for an attachment BadUy 
v. Love day, i Dot. if Put. 81, (overruling 1 Salk. 73.) Benn V. Denn, Barnet , 
180. So after suing out an attachment against the sheriff, the plaintiff can¬ 
not afterwards, whilst the attachment remains in force, take an assignment 
of the bail-bond, in order to proceed thereon against the defendant or his 
hail, Cunningham v. Chambers, Tidd, -6th ed. 287. It seems equally necessary 
that the plaintiff should not be allowed to rule the sheriff to bring in the body 
after he has recovered damages in an action for escape, because the sheriff 
would have aright to proceed against the defendant and Ids bail on the bail- 
bond, in order to indemnify himself against those damages. It has been held 
that the plaintiff cannot proceed in the original action after he has taken an 
assignment of the bail-bond, and while he retains his right to sue upon it. 
Collett v. Bland, 4 Taunt. 715. Pigott v. Truste , 3 Bos. if Pul. 221. Tidd,291. 
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put in bail above for the defendant. To'give this effect ^19. 
to the verdict recovered against the sheriff, would be to the Kino 
make the sum recovcgr&l against the sheriff for damages the^heiuff 
operate as a set-off against the plaintiffs* demand, of 0P Middlesex. 
which there was no instance ever heard. The verdict 
had no reference whatever to the original action; it was 
in the nature of a punishment, in damages for the neglect 
of duty of the sheriff's officer. Although, in this in¬ 
stance, the whole debt had been recovered, the prin¬ 
ciple to be established by the decision on this rule was 
general; and if the plaintiff had recovered only what 
was usually given as damages in such an action, namely, 
one shilling, was that to operate to exonerate the sheriff, 
and defeat the plaintiff's original action ? That this 
would be the effect of making the present rule absolute 
was obvious; and not only that, but it would subject 
the plaintiff to the loss of all his costs, and of the pay¬ 
ment of costs to the defendant, for he must discontinue 
his action, as, unless the sheriff was bound to perfect 
bail, the plaintiff could not proceed in the original 
action. He had no other means of compelling the de¬ 
fendant to appear, for he could not file common bail 
according to the statute, and no attorney had appeared, 
nor had bail above been put in. The consequence of 
which was, that the plaintiff must either rest satisfied 
with his verdict, and lose his interest and costs, or dis¬ 
continue on payment of costs, and begin de novo . ( a ) 

• 

Holt contrel, said that a more extraordinary appli¬ 
cation had never been made to the Court, than that of 
calling upon the sheriff to bring in the body after an 
action had previously been brought against him for the 
escape of the defendant, and damages recovered therein. 

The plaintiff had the option of either proceeding against 

(a) But see the cases in Com. Dig. tit. Escape, which shew that in case of 
an escape, although an action has been brought against the sheriff, still 
the plaintiff may proceed by fresh or renewed process against the original 
defendAnt. 


2 D 2 
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1819* the original defendant, or of bringing an action of 
The King escape against the sheriff. He thought proper to adopt 

against the latter course of proceeding, and he had recovered 
The Niiebiff 1 ° 

or Middlesex, the whole debt against the sheriff, who had actually 
paid the money. It was not competent for the plaintiff, 
therefore, eight months afterwards, to call upon the 
sheriff to bring in the body, because he had previously 
returned cepi corpus , the validity of which return was 
tried in the action for the escape. He was then stopped 
by the Court. 

Abbott C. J. The plaintiff having recovered da¬ 
mages for an escape, can we compel the sheriff to bring 
in the body? Has not the plaintiff made his election 
by bringing an action for the escape ? The plaintiff 
has . sued the sheriff for the escape, saying that the 
return was false. When the sheriff made his return, 
the plaintiff had his choice of two modes of proceeding. 
He might have ruled the sheriff to bring in the body, 
or he might bring an action against the sheriff on the 
ground that the return was false. He has selected the 
latter course, and having done so, and recovered da¬ 
mages, can he now pursue the sheriff again for the same 
cause of complaint ? 1 think he cannot. 

i 

Holroyd J. I know of no authority which says 
that after a plaintiff has recovered damages in an action 
against the sheriff for havjpg made a false return, in 
saying that he had the party in his custody, he may 
treat it as a true return, and compel him to bring in 
the body, when by the very action brought against 
him he shews that he has it not, and recovers a com¬ 
pensation for the escape. The circumstances urged in 
favour of this proceeding were such as might have been 
laid before the jury in the action for the escape, and 
they would have taken them into consideration in the 
question of damages. The plaintiff cannot be allowed 
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to pursue both remedies; he cannot allege the falsehood 1819* 
of the return in the action for the escape, and then affirm The Kino 
its truth by calling “upon the sheriff to bring in the the^Sheriff 
body. The plaintiff cannot have two remedies for the OF Mipdeesex. 
same cause. To call upon the sheriff now to bring in 
the body, because he formerly returned cepi corpus , 
would be inconsistent with the action for the false 
return. It may be true, that in an action for a false 
return the plaintiff may recover only nominal damages, 
and there may be cases in which the party originally 
proceeded against may, upon being further pressed, pay 
the whole of the amount of the damages which the 
plaintiff has sustained; (a) but whether in such case the 
plaintiff may proceed against the party is a very dif¬ 
ferent thing from proceeding against the sheriff in a 
mode which is inconsistent with the action for a false 
return. It appears to me therefore that the rule which 
has been obtained for bringing in the body must be 
discharged. 

Best J. The plaintiff has got all he can against 
the sheriff, and all I think he is entitled to get, and if 
we were to grant this application, I think we should be 
establishing a very dangerous precedent, because it 
would go to this extent—that a party might get his 
debt from the sheriff and afterwards proceed against the 
defendant in the action for the costs. 

Rule absolute, with costs. 

(a) See ante, 395, note (a). 

Tomlin against Preston and Gill. 

JTMARK on a former day obtained a rule calling on Wherethe 
the plaintiff to shew cause why the latitat should SS2dSmSrt 
not be set aside, and all proceedings, so far as related « omitted in a 

7 r ° writ of latitat, 

to the defendant Gill , stayed, on the ground of irregu- the proceed¬ 
ings are ri- 



CASES in EASTER TERM 

larity; the irregularity being that the Christian name 
of Gill was omitted in the writ. 

ft 

prebtw and Turton now shewed cause, and submitted that this 

regular,and will being merely serviceable process, the same strictness 

motion, and was not required as in bailable process. He contended 
there is no dis- 

tinction between bailable and serviceable process; but where the rule nut was moved for with¬ 
out costs, and defendant received the writ without objection, the Court made the rule absolute 
without costs, (a) 


*98 

1819- 

Tomlin 

against 


Bill of Middle¬ 
sex, and notice 
thereto, des¬ 
cribing the de¬ 
fendant as Mr. 
A. without stat ■ 
ing his Christian 
name,irregular. 


(a) See also-v. Snow, East. T. 1817, May 2d .—Heath moved for 

a rule, calling upon the defendant to shew cause why the lull of Middlesex, 
and proceedings thereon, should not be set aside for irregularity; on the 
ground that the defendant was described in the process, and notice subscribed 
thereto, as Mr. Snow, without any Christian name being inserted. Rule 
granted.—But the Court of Common Pleas have refused to set aside the pro¬ 
ceedings, and order the bail-bond to be delivered up to be cancelled, because 
a defendant has been arrested upon a special capias , in which, as well as in 
the affidavit to hold to bail, the initials only of his Christian name were in¬ 
serted ; observing, that the defendant had not been arrested by a wrong 
name, and that the objection was immaterial. Howell v. Coleman, 2 Bos. & 
Pul. 466. It does not appear from the report, that the defendant in this case 
had used the name in any previous dealings with the plaintiff 1 . See Walker 
v. Willoughby, 6 Taunt. 530. The misnomer of one of the defendants may 


Process, with 
names of four 
defendants, one 
of them being 
misnamed, may 
be served upon 
the three whose 
names are right; 
and if the name 
of the other be 
afterwards al¬ 
tered, and the 
writ reseaied, it 
is good against 
all. 


It is a general 
rule that costs 
are allowed for 
irregularity,but 


be cured by altering the name and then getting the writ reseaied, after which 
it will be good against all. 

Anon. Mich. T. 1814, Nov. 18 .—Reader moved to set aside process for 
irregularity. It appeared from the affidavits that a latitat had been issued 
against Robert Tucker and three other defendants; and it was served on the 
three defendants, but it was then found that Tucker's name was William, and 
not Robert ; in consequence of which the writ was altered in the name, and 
then reseaied.—On shewing cause, it was insisted that the writ was 
never perfect either against the three defendants in the first instance, or 
against the other defendants afterwards. But Bayley J. stud, the writ was 
good against the three defendants on whom it was served in the firstlnstance, 
and that the name of the-other defendant. Tucker , might be treated as John 
Doe. Originally the process was bad against Tucker on account of the mis¬ 
nomer; but when altered and rescaled it was good against William Tucker. 
The objection was accordingly overruled.—With respect to the costs of set¬ 
ting aside proceedings for irregularity, it is laid down, that if a rule pisi be 
granted for setting aside proceedings for irregularity, without saying with 
costs, and this rule be afterwards made absolute, no cause being shewn, it 
must be made absolute in the terms in which it is moved, without adding 
costs. Per cur. /it/. 37 Oeo. 3. K. B. Tidd, 6th ed. 528. But it is a gene¬ 
ral rule that the irregular party is liable to thl payment of costs. 

Avon. East. T. 1814, May 5th—- Adolphus shewed cause against a rule to 
set aside proceedings for irregularity. The rule was made absolute; but 
it was suggested, that this was not a case in which the rule would be made 
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however that the irregularity was waived, it appearing 
by his affidavit that when Gill was served on the 5th 
instant with the process, he received it without any ob¬ 
jection, saying to the attorney’s clerk, “ 1 Suppose you 
are come to serve me with a writ.” 

Park , contra, was stopped by the Court. 

Abbott C. J. There is no difference between ser¬ 
viceable and bailable process upon questions of regu¬ 
larity. The Court invariably requires that its process 
shall be conducted with regularity and propriety, and 
the Christian names of the parties must be inserted 


absolute with costs .—-Dampier J. said, The proceedings are set aside for irre¬ 
gularity ; and if we once make an exception, every caste for the future will 
depend upon its equitable circumstances. Rule absolute, with costs.—So 
also Anon. Trin. T. 1814, June 27. Richardson shewed cause against a rule 
obtained by Corny n, to set aside proceedings for a defect in the English notice at 
the foot of a writ. Richardson contended that the proceedings should not be stet 
aside with costs, and referred to the case of Stebbing v. Hunt, ante, 385, note ; 
where the Court, upon a motion to set aside tjie service of process on the ground 
of a defect in the English notice, considered the words of the act, and it was dis¬ 
cussed at much length, and no costs were given— Sedper Lord EUenbortmgh , 
Ch. J. Under the particular circumstances of that case, we did not think it 
necessary to give costs, but it is the general course.— Bay ley J. assented; and 
Dampier J. said, that the Master certified that this was always held an irre¬ 
gularity, and came within the general rule as to proceedings set aside for 
irregularity, and must be with costs. Rule absolute, with costs.—Where the 
rule for setting aside the proceedings is discharged, the practice is, that if 
the rule nisi was moved with costs, and the affidavits are expressly contra¬ 
dicted, £e rule must be discharged with costs. Tilley v. HeiScy , ante, 136. 
But where a rule is not moved with costs, and nothing is said about costs at 
the time of discharging it, costs are not payable to the successful party. 

Anon. HU. T. 1817, Jan. 29th.—The Attorney General moved for a rule 
to shew cause why the Master should not renew his taxation of costs, and 
allow to a party the costs of a rule which had been discharged, nothing boing 
said about the costs at the time of discharging it.— Sed per Curiam. The 
practice is, that if a rule is discharged, and nothing is said about costs, the 
rule is treated as if it had never existed. It is tike a suit that has been ter¬ 
minated on a plea in abatement; and though it is true that the party has 
sustained some inconvenience in being brought before the Court, yet if the 
Court do not think proper to advert to that circumstance, and discharge the 
rule without expressly awarding costs, no costs can he obtained by the per¬ 
son on whom the rule was made. Rule refused accordingly. 
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1819. 


Tomlin 

against 

Pueston AND 
Gill 


under very par¬ 
ticular circum¬ 
stances the 
Court will make 
the rule abso¬ 
lute without 
costs. 


Where a rule is 
discharged, and 
nothing is said 
about costs, the 
party shewing 
cause is not en¬ 
titled to costs. 
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1819* 

Tomlin 

against 

Preston and 
GilI. 


even in a serviceable writ. The rule therefore in this 
case must be made absolute. 

r. 

Turton prayed that it might be absolute without 
costs, the rule having been moved without costs, and 
the defendant having, it was contended, waived the ir¬ 
regularity : and 


The Court, under these circumstances, made the 

Rule absolute, without costs. 


Monday, 
May 24th. 


Osborne against Taylor. 


A hill oi Middle¬ 
sex returnable 
“ on Thursday 
next after Eas¬ 
ter day,” which 
was the day of 
th e Ascension, is 
irregular, and 
the objection 
cannot be waiv¬ 
ed by defend¬ 
ant; but where 
defendant had 
promised to 
take no advan¬ 
tage, the Court 
set aside the 
proceedings 
without costs, 
and on the 
terms of no ac¬ 
tion being 
brought. («) 


JJKRAHAM on a former day obtained a rule to 
shew cause why the bill of Middlesex, and all sub¬ 
sequent proceedings in this case, should not be set aside 
for irregularity; the irregularity being, that the bill of 
Middlesex was returnable u on Thursday next after Eas¬ 
ter-day,” Thursday being a dies non , the affidavit stating 
that the defendant was v arrested on the Ascension-ddy, 
and had given bail to the sheriff. 

E. Lawes now shewed cause, and said that he could 
not resist the rule, so far as the stay of proceedings 
went, but prayed that the rule might not be made abso¬ 
lute with costs, upon an affidavit stating that the day 
before the rule was movecl for, the defendant toy the 
plaintiff’s attorney -that he should not take any advan¬ 
tage of the irregularity. 


The Court, upon this suggestion, made the rule 


(a) Ascension day is dies non juridicus, and process must not be made re¬ 
turnable on that day, 2 Inst. 264, S; and so of the feast of the Purification 
in Hilary Term, or Midsummer day, if it happen in Trinity Term, unless it 
be on the Friday next after Trinity Sunday , in which case it is dies juridicus, 
by the stat. 32 Hen. 8. c. 21. Tidd, 6th ed. 156. Such a defect cannot be 
waived by the defendant. Taylor v. Phillips , 3 East , 155. 
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absolute, without costs, and on the terms that the.de- 1819. 
fendant should not bring any action against the sheriff Osborne 
or the plaintiff. against 

1AYLOB. 

Rule absolute Accordingly. 


The King against Mozely Woolf, John Kin- Friday, 

- _ , ^ April 30th. (a) 

near, Lewis Levy, and Others. 


T HESE defendants, sixteen in number, were indicted The dispersion 

t. . . , . . , . . of the jury with 

for a conspiracy to obtain goods by undue means; the permission 
and the indictment charged “ that they did unlawfully during theln- 

terval of an adjournment in case of a misdemeanour does not vitiate their verdict, where 
there is no suggestion of their having been improperly practised upon in the interim. 

Whether the jury shall or shall not be permitted to separate before verdict, in cases of 
misdemeanour, is matter of discretion with the Judge. (A) 


(a) As this case came before the Court at different times in the Term, it 
has been thought advisable to insert it in this part of the Report. 

(A) Vide the Year Book, Trin. T. 14 Hen. 7. fol. 29. In the Exchequer 
Chamber, before all the Judges of the one Bench and the other, it was rehearsed 
that at nisi prius, in the county of B., upon an issue between the bishop of A r . 
and the c^rl of 'Kent, the jurors were chosen, tried, and sworn; and whilst 
the parties were giving their evidence, there came such a storm of thunder 
and rain that some of the jury departed without lc&ve of the Justices (it seems 
they stood open in the street, Bro. Abr. Verdict, pi. 29); and one of the jury¬ 
men went into a house, where he met with persons who told l^im to take care 
what he did, for the matter was better for the earl of Ket\t than for the 
bishop; and prayed him to drink with them; and so he did; and after the 
storm was over, the jurors returned, and no challenge was taken to them. 
They were sent into an inn, and when they were agreed as to the verdict 
they were to deliver, the earl of Kent shewed all this matter to the Justices; 
and the jury, on bring questioned by the Justices, confessed*it all. Being 
then asked if they were agreed in their verdict, they said Yes, and found for 
the bishop; and the Justices were in doubt if the verdict was good or not, and 
consequently they adjourned.— Wood, Justice, now rehearsed all this matter, 
And it seemed to him that the verdict should be taken; and although the 
jurors had. no leave to depart, but did it of their own heads, that is only a 
ground why they should be punished by fine, as appears best to the Justices, 
Vavisar J. {jo.Bro. Abr, tit. Verdict, pi. 19.— Banister J.) contrk. When a jury 
is charged, they are, as it were, prisoners until they are discharged, and can¬ 
not depart without the licence of the Justices; and if they had been put in a 
house and under guard, and had departed without licence, and then three or four 
days afterwards they had returned and given their verdict, that would have 
been void; then here they departed without licence, and although no evi¬ 
dence was given, that is not material in my view of the case .—Rede J. was 




402 


CASES in EASTER TERM 


1819* and wickedly conspire, combine, confederate, and agree 

The Kino together, that John Meyer and Henry Weiller respec- 

tively, and also Joseph Leigh , and one Thomas Reeve , 

AND OTHEBS. - —■-—---1—.—-- 

of opinion that the verdict was good: he agreed that the jurors are chained 
that they cannot depart without licence; biit yet there may be some cases' 
where their departure shall be excused, even without licence. As if an affray 
happens suddenly before the Justices, and they depart to preserve the peace, 
their departure is lawful; and so, if they are in a house, and the house fall, 
they may depart to save their lives. And here, in my opinion, they had a 
good cause for departing, that is to say, the tempest; therefore their depar¬ 
ture is good and excusable.— Dovers J. of the same opinion. The departure 
is no ground to make the verdict void; for this misdemeanour of the jurors the 
Justices cannot annul their verdictthey may adjudge a fine upon them, or 
imprison them, or impose any other punishment of the like nature according 
to their discretion; but this is no cause to avoid the verdict— Trvmaile J. of 
the same opinion. First, they had a reasonable ground of departing on ac¬ 
count of the tempest, and for reasonable cause, as has been said, they may de¬ 
part well enough.— Hotly, Chief Baron, and Brian, were of opinion that the 
verdict was void; the latter said, It is reasonable that they should be allowed 
to depart when they have cause, as in the case of a house falling, See. but the 
rain was a feeble cause for the departure; wherefore their going, and all their 
misdemeanour was without cause; wherefore it seems to me that they shall be 
fined, and also their verdict shall be void.— Fineux J. was of opinion, that 
the departure was no ground for avoiding the verdict. The cose was ad¬ 
journed, and came on again in Hilary Term, 15 Hen. 7, fol. 1; when liable 
said. It seems to me that they may well depart for a reasonable cause, not¬ 
withstanding the prohibition, and no punishment shall follow. It is com¬ 
manded by the statute that none shall commit waste, and yet the sudden com¬ 
ing of a tempest shall be an excuse tor the happening of waste. The same law 
is of breaking prison, but if the prison be on fire, a departure is no breach of 
the law. This case ia cited in Bro. Abr. Verdict, pi. 19; where it is said, 
that the better opinion is, that the verdict in this case was good, notwith¬ 
standing the departure. In Bro. Abr. tit. Jurors, pi. 13, it is said, that the 
juroni may separate by reason of a great tempest or affray, or the falling of a 
house, and the same law is of a fire in the house. See also Kelyng'a Rep. 
2d edit. 56. The Lord QacrSt case, who was indicted for treason before 
commissioners of o^er and terminer in the county of Cumberland, for adhering 
to the Scots, the king's enemies, and tried by his peers 26th Hen. 8, the 
Duke of Norfolk being high steward; and the day before the trial all the 
Judges assembled to resolve certain questions which might arise upon 
the said trial, so that if any question should be asked them, they might 
resolve tour voce .—And a question was moved among them, that if the 
Peers did not agree', so that the Court was adjourned till the next day, 
what should be done with the Peers, who were the tryers ? And some Judges 
held they were to be kept together all night, but others held because they 
were not sworn, for the great trust reposed in them and presumed to be in 
them, they might go to their own houses every one by himself. In 2 Lilly's 
Pruc.Reg. tit. Jury and Juror, p. 123, a case is cited of East. T. 24 Car. K. B. 
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(who were persons in poor, low, and indigent circum¬ 
stances) should falsely assume and take upon themselves 

the characters of persons of good credit and reputa- 

* • 


Where it is laid down that after a juror is sworn he may not go from the bar 
until the evidence is given, and the directions of the Court, for any cause 
whatsoever, without leave of the Court, and though he has leave he must 
have a keeper with him. But it is not stated, that if they disperse with 
leave, the subsequent verdict shall be void. In the case of the King v. Stone. 
A. D. 1796, 6 T. R. 530,1, which however was an indictment for high trea- 
sop, the Court having sat on the first day of the trial from nineoclockinthe 
morning till ten o’clock at night without any interruption or refreshment, and 
the Attorney General stating that his evidence would occupy four hours more, 
and some of the jury being very much exhausted and incapable, as they de¬ 
clared, of keeping up their attention much longer, the Court adjourned till 
nine o'clock the next morning. Lord Kenyan observing that necessity justified 
what it compelled; and that though it was left to modem times to bring 
forward cases of such extraordinary length, yet no rule could compel the 
Court to continue tlieir sitting longer than their natural powers would enable 
them to do the business of it. The jury retired to an adjoining tavern, 
where accommodations were prepared for them, and the bailiffs were sworn 
“ well and truly to keep the jury, and neither to speak to them themselves, 
nor suffer any other person to speak to them touching any matter relative to 
this trial.” The entry of the adjournment was in the following form:— 
Thursday next, after, &c. Forasmuch as it appears to the Court here, from 
the length of time which has been already occupied by the trial ofthe issue 
joined upon this indictment, and the further time which will be necessarily 
occupied by the same, that justice cannot be done if this Court proceed with¬ 
out intermission upon the said trial: It is ordered, that the jury empanelled 
and sworn to try the said issue have leave to withdraw from the bar of this 
Court, being well and truly kept by six bailiffs, duly sworn not to permit any 
person to speak to them touching any matter relative to the trial of this issue, 
and that the same jury shall again come to the bar of this Court on the mor¬ 
row at nine o’clock in the forenoon. And it is further ordered, that the 
prisoner be again brought, &c. 

After the evidence has been heard, and the jury retire to consider of their 
verdict, the oath administered to the bailiff who is sworn to keep them is 
as followsYou shall swear that you shall keep this jury without meat, 
drink, fire, or candle; you shall suffer none to speak to them, neither shall 
you speak to them yourself, (ndV adding the words, touching any matter 
relative to this trial, as in 6 T. R. 530, 1, 4r supra,) but only to ask them 
whether they are agreed. So help you God. Dali. c. 185; 2 Hate, 296; 
Dick. Sess. 223; JJac. Ab. Juries, G.; 1 Chitty , C. L. 632. Accordingly in 
Com. Dig. tit Enquest, F, it is laid down, that after the evidence given the 
jury ought to continue together till they agree of their verdict, without eat¬ 
ing, drinking, fire or candle, or speaking with any one, except the bailiff to 
know if they be agreed. Co. Liu . 227 b; 3 Inst. 29, pi. 13. 15 Hen. 1 ; 1,2. 
If a great tempest happens, {he jury may depart from the place where they 
are to consider of their verdict. So if a sudden affray happens, or if the 
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The Kino 
against 

Woolf 

AMD OTHEES. 
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1819. 

The King 
against 
Woolf 
AND OTHERS. 


lion, in opulent circumstances, and possessed of large 
property, and engaged in very extensive dealings as 
merchants, keeping large sums of money at their respec- 

--_... ■ ..A---- 

house be upon the point of falling, Via. Abr. tit. Trial, 6 g 4. rites Bro. Verdict, 
pi. 19,14 Hen. 7, 29. Per Rede, Havers, tf Trcmaite, Bro. Jurors, pi. 13, S.C * 
The same law seems to be of fire upon the house, id. ibid. Vin. Abr. tit. 
Trial. (6 g 4.) So in Com. Dig. tit. Enquest, F.; if the jury separate on 
account of a great tempest they shall not be amerced. Pkntid. 13 b. 15 Hen. 7 ; 

1 b. 14 Hen. 7 ; 30. In 4 Bla. Com. 360. it is said, that when the evidence 
on both sides is closed, and indeed when any evidence hath been given, the 
jury cannot be discharged (unless in cases of evident necessity, Co. Litt. 227. 
3 Inst. 110. Fast. 27. Gould’s case, HU. 1764) till they have given in their 
verdict, but are to consider of it, and deliver it in with the same forms as upon 
civil causes, only they cannot in a criminal case which touches life or member 
give a privy verdict. But the Judges may adjourn while the jury are with¬ 
drawn to confer, and return to receive the verdict in open Court. In Partes 
case, 2 RoU. Rep. 85. at Nisi Prim, a juror was challenged and withdrawn, and 
afterwards went out with the jury and stayed with them above half an hour. 
And by Croke Sf Doddridge, this act shall not set Aside the verdict, unless it 
can be proved that they had new evidence given after thsy went out of Court, 
but it is a misdemeanour in him who was challenged, and punishable, 2 Hale, 
P. C. 308, 9. Vin. Abr. Trial, G g 4.—See also Lord St. John v. / ibbot, 
Barnes, 441. This cause was tried at the Northampton Summer Assizes, 
8 Geo. 2. before Mr. Justice Reeve; and after the evidence was summed up 
in the forenoon the jury retired to consider of their verdict; before the rising 
of the Court they came into Court attended by the bailiff to ask a question, 
which was answered, and they were sent back. At the sitting of the Court 
in the afternoon the Judge was informed that some of the jurymen (two or 
three) were in Court; whereupon being asked by him what they did there, 
answered they could not agree, and were thereupon sent back to their fel¬ 
lows, and afterwards a verdict was brought in for the plaintiff. The Judge 
did not certify the verdict to be contrary to evidence, and the Court were of 
opinion that this was a misbehaviour in the jury for which they were finable, 
but not a sufficient cause to set aside the verdict, and the plaintiff was not in 
fault. If the jury had eat and drank at their own cxpence, that is a misbe¬ 
haviour for which they ye finable, but their verdict must stand; though it is 
otherwise if they had cat and drank at the cxpence of either party. Rule dis¬ 
charged. Seealso‘1 Vent. 124; 2 Rol.Ab. 715; Hawk. B. 2. c.47. In Bui. Ni. 
Pri. 308. it is said, an officer of the Court ought always to be placed at the door 
of the box where the jury sit, to prevent any one from having communication 
with them, and when they depart' from the bar they are to be attended by a 
bailiff sworn for that purpose. At the present day it appears that the jury 
will not be permitted to disperse after they have retired for the purpose of 
considering their verdict; although in a case of misdemeanour a dispersion of 
the jury, noth the Judge's concurrence, on an adjournment taking place during 
the progress of a trial, will not be sufficient to avoid the verdict. Convenience 
seems to be in favour of this practice. It is always in the power of the 
Judge to prevent the jury from dispersing where the trial is of such a nature 
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tive bankers, and paying ready money for divers large 
quantities of goods, wares, and merchandizes, and 
thereby, and by divers other false, artful, and subtle 
contrivances and stratagems, to cause the? said John 
Meyer and Henry Weiller respectively, and the said 
Joseph Leigh and Thomas Reeve , to be represented and 
taken for respectable and opulent merchants of great 
credit, reputation, and punctuality in their dealings, and 
persons who might safely be supplied and trusted with 
large quantities of goods, chattels, wares, and merchan¬ 
dize, on credit, and to induce divers of the liege sub¬ 
jects of our said Lord the King to believe that the said 
John Meyer and Henry Weiller respectively, and the 
said Joseph Leigh and Thomas Reeve , were respectable 
and opulent merchants, of great credit, reputation, and 
punctuality in their dealings, and persons who might 
safely be supplied and trusted as aforesaid, and that 
they the said John Meyer , Henry Weiller , and Joseph 
Leigh and Thomas Reeve, should obtain and get into 
their hands divers goods, chattels, wares, and merchan¬ 
dize to a large amount, to wit, to the amount of fifty 
thousand pounds and upwards, of and from divers of the 
liege subjects of our said Lord the King, under colour 
and pretence of purchasing the same, and that they the 
said defendants should cheat and defraud the said sub¬ 
jects of the said goods, chattels, wares, and merchan¬ 
dize.” The indictment then went on to charge them 
with other acts in pursuance of the said conspiracy, and 
there were sixteen other counts, varying the mode of 
charging the several defendants with being concerned 
in the said conspiracy. With respect to two of the de¬ 
fendants the counsel for the crown offered no evidence, 
and they were acquitted and afterwards examined for the 

as to render it expedient that the jury should be kept together. Some con¬ 
sideration also seems due to the jury, who are in general men of active lives 
and regular habits, and are therefore likely to sustain great inconvenience by 
being totally prevented during the continuance of a very long protracted, 
trial from any attention to their affairs, however urgent. 
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prosecution; and other of the defendants had absconded 
and could not be found. At the trial before Abbott C. J • 
at the adjourned sittings at Guildhall on the 20th inst. the 
defendants Mozely Woolf, Lewis Levy, and John Kxnnear, 
were found guilty. 

Scarlett (with whom were Pollock and Wylde ) for the 
defendant Woolf; Knowlys for the defendant Levy; and 
Denman for the defendant Kinnear , now severally moved, 
on their behalf, for a rule to shew cause why the verdict 
of guilty should not be set aside and a new trial granted, 
on the ground that the finding of the jury was invalid, 
the jury having dispersed and separated during the in¬ 
terval of an adjournment, before they delivered their 
verdict. The affidavits in support of this motion, which 
were made by the defendants themselves and their at¬ 
torneys respectively, stated in substance, that the trial 
had lasted two days; that on the morning of the 20th 
instant the trial commenced at Guildhall, and about 
eleven o’clock at night, the case being then unfinished, 
the Court adjourned until the following morning, and 
that the jury separated and retired to their respective 
homes; (a) that the next morning they assembled again, 
and the case being concluded at a late hour in the after¬ 
noon of that day, they found the said defendants 
guilty; and that the said defendants and their respec¬ 
tive attorneys were wholly ignorant of the fact of the 
jury having separated and retired to their respective 
residences, until after they had found their verdict. 

Scarlett, in support of the motion for the defendant 
Woolf, contended that the two facts sworn to in the affi¬ 
davits—1st, that the jury had separated before they 
pronounced their verdict; and 2nd, that the defendants 

(«) The jurors were particularly addressed by Abbott C. J. who informed 
them, that they might retire to their families, but especially warned them not 
to hare any communication with any person touching or concerniog the 
matter in issue. 
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were wholly ignorant of the circumstance until after the 
verdict was delivered, were sufficient to sustain this ap¬ 
plication. This being a criminal proceeding, though 
only for a misdemeanour, the same principle which ap¬ 
plied to felony and treason must be held equally to 
apply to all cases of the like nature, where a jury are 
impanelled to try the guilt or innocence of the party 
accused, (a) The authorities upon this subject seemed to 
go the length of establishing this proposition. Courts 
of Justice, from the earliest time, had watched with the 
strictest jealousy the purity of the trial by jury, both in 
civil and criminal cases, and had endeavoured to guard 
against the possibility of any undue influence in the 
administration of justice. The principal rule which 
seemed to have been established upon this subject was, 
that the jury in every case were not to be permitted to 
separate, after once impanelled and charged, until 
they delivered their verdict. In former times it seemed 
to be doubted whether this rule applied in civil cases, 
and until the case of Rogers v. Smith that point re¬ 
mained in uncertainty. ( h ) That was an action of eject¬ 
ment, and a verdict passed for the plaintiff The Court 
were afterwards informed that three of the jury had 
sweatmeats about them, but which had not been given 
to them by any of the parties, and which had not been 
eaten by them. The Court however said, that it made 
the verdict suspicious, and that the jury were fineable 
for a misdemeanor. Afterwards, upon further exami¬ 
nation, it appeared that the bailiff who had the custody 
of the jury had not been sworn, and Broome , the secon¬ 
dary, said that it had not been usual for the bailiff to 
be sworn in civil cases; but Fanshaw , clerk of the 
crown, and Keeling , his secretary, said that this was the 
practice on the crown side; upon which Lett, Chief 
Justice, commanded, that in future this should take 
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(a) But ace the distinction taken between felonies and misdemeanours. 
Hawk. B. 2. c. 47.8.1. 

(ft) Palmer*t Rep. 380. Trin. 21 Jac. 1. K. B. 
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place on the civil side a9 well as the criminal side. This 
case seemed therefore to establish the rule, which re¬ 
quired that the jury should be k,ept in custody of the 
bailiff untilrthey delivered their verdict, as well in civil 
as in criminal cases. In Lord Delamere’s case (a) a 
question arose whether the peers who were assembled 
to try the prisoner for high treason, might lawfully ad¬ 
journ the case to a future day, in order to give the pri¬ 
soner time to prepare his defence. In answer to a re¬ 
quest from the prisoner that the trial might be ad¬ 
journed, as a great part of the day was spent, and the 
prisoner desired time to prepare for his defence, the 
Lord High Steward observed, that he entertained 
doubts whether it could be done by law. I take this 
Court, said his Lordship, to be of the same nature 
though of a degree higher, with the other ordinary 
Courts of judicature; and whether it be not obliged and 
tied up to the same method of proceedings with those 
other Courts where all capital offences are tried, is a 
thing I am in some doubt about. In those Courts it 
has not been usual to adjourn the Court after evidence 
given—nay, it has been sometimes a question whether 
the Judges in those Courts, after the jury are gone from 
the bar to consider of their verdict, could adjourn them¬ 
selves—I say the Judges have sometimes made a doubt 
of it, though I know the point *is now settled, and the 
practice is that they may and do. But this is most 
certain, after the evidence'given, the jury cannot be ad¬ 
journed, but must proceed in their inquiry, and be kept 
together till they are agreed of their verdict The peers 
acted as a jury, and not as Judges. The question was 
propounded to the Judges, who deliberated upon the 
subject, and Lord Chief Justice Herbert , in communi¬ 
cating to the peers the result of the deliberation, ex-, 
pressed himself thus: “ The question is, whether, after 


(a) 4 Harg. St. Tr. 232,1 Jac. 2. A. D. 1685; and Kefyng, 56. 
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the prisoner is upon his trial and the evidence for the King 
is given, the lords being, as we may term it, charged, the 
peers triers may separate for a time, which is the con¬ 
sequence of an adjournment to another day# And, my 
lord, the Judges presume to acquaint your grace that 
this is "a matter wholly new to them, and that they 
know not, upon recollection of all they can remember 
to have read, that either this matter was done, or ques¬ 
tioned whether it might or might not be clone in any 
case. Being, as it is, a new question, and a question 
that not only concerns the particular case of this noble 
lord at the bar, but is to be a precedent in cases of the 
like nature for the future, all that we can do is to ac¬ 
quaint your grace and my noble lords what the law is in 
the inferior Courts in cases of the like nature, and the 
reason of the law in those points, and then leave the 
jurisdiction of this Court to its proper judgment. My 
lords, in the first place, where the trial is by a jury, 
there the law is clear; the jury once charged, can never 
be discharged till they have given their verdict; this is 
clear; and the reason of that is, for fear of corruption 
and tampering with the jury. An officer is sworn to 
keep the jury, without permitting them to separate, or 
any one to converse with them; for no man knows 
what may happen, for, though the law requires honest 
men should be returned upon juries, and without a 
known objection, they are presumed to be proki et 
legates homines, yet they are weak men, and perhaps 
may be wrought upon by undue applications. This, 
my lord, it is said, fails in this case, because the lords 
that are to try a peer are persons of i-o great inte¬ 
grity and honour, that there is not the least presump¬ 
tion of their being to be prevailed upon in any such 
way, and for that reason, because of the confidence 
which the law reposes (and justly) in persons of their 
quality, they are not sworn as common ordinary uirors 
are, but are charged and deliver their verdict upon their 

2 E 
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1819. honour. My lord, in the case of a trial of a peer in 
The king parliament, as your grace was pleased to observe, and 
Woolf as ver y well known by late experience, there the 
axi> others, matter has» been adjourned till another day, and for 
divers days, the evidence being in several parcels; and 
there the danger is as great (if any were to be supposed) 
of tampering: but whether the lords, being judges in 
that case, and this case, only in the nature of a jury, 
makes the difference, though in both cases it is but like 
a verdict, for they give their opinions seriatim , whether 
the peer tried be guilty or not guilty, that they submit 
to your grace’s consideration.*’ The Judges declined 
giving any opinion upon the question whether the peers 
by whom the prisoner was to be tried might be allowed 
to separate in the case of a trial before the Lord High 
Steward, and in consequence no adjournment took 
place. In the result, Lord Delarnere was acquitted of 
the treason with which he was charged. In the case of 
Elizabeth Canning , tried at the Old Bailey (a) for wilful 
and corrupt perjury, the trial lasted for seven days, the 
jury having adjourned every night. It did not appear, 
from the report of the trial, what became of the jury. 
[Gurney , of counsel for the prosecution in the present 
case, stated, that on the trial of Hardy, Mr. Justice Puller 
said, that Mr. Alderman Newman had informed him, that 
in Canning’s case the jury had separated, for he had spent 
the evening with one of them.] The circumstance of the 
adjournment and separation of the jury was not brought 
before the Court, and whether the separation took place 
by consent' or otherwise did not appear: It was therefore 
not a precedent one way or the other. In the report of 
this case in the State-Trials, the following queries are 
mentioned in a note, (b) as having been proposed 
amongst others, to Mr. Emlyn the barrister, and editor 
of Hale’s Pleas of the Crown. Query. —“ Is it agree- 
ab leto law, that a jury once charged with the evidence, 

(a) 23th April, AD. 1754. 10 liar.St. Tr. 20G. (It) 10 St.Tr.406, 7, 8, note. 
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may be permitted to go at large before they have de¬ 
livered in their verdiet ? Answer .—I am of opinion 
that though a jury once charged may, by consent of 
parlies, be discharged wholly from trying* the cause, 
yet I do not apprehend that the law will allow them to 
go at large in a criminal case while the trial is depend¬ 
ing ; for though in a long trial such a confinement, 
may be inconvenient, yet I cannot find that the law has 
provided any remedy for it, it being in the eye of the 
law a less inconvenience than exposing the jury to be 
tampered with before they have brought in their ver¬ 
dict ; yet I see not but that they may take refreshment 
and retire to rest in a place provided for them, provided 
that they be guarded by a sworn officer, that nobody be 
admitted to speak to them/’— Query. “ Suppose the 
jury, through surprise, inadvertency, or mistake, find 
a verdict of guilty, is there any remedy to prevent 
judgment in sueli case ?— Answer. This is extremely dif¬ 
ficult, unless some error can be shown upon the face of 
the record, which may be cause for arresting judgment. 
Perhaps the suffering the jury to go at large in the 
midst of the trial may be such a cause, as being a mis¬ 
trial.” In cases of high treason, the practice was to 
make a special entry of the cause of adjournment upon 
the record; and the jury, in such cases, were always 
kept together until they delivered their verdict: and in 
cases of felony, which affects the life, the same prac¬ 
tice of keeping the jury together had always obtained, (a) 
The question therefore was, whether the case of a mis¬ 
demeanour, being a criminal offence, was distinguishable 
in principle from crimes which affect the life. No sa¬ 
tisfactory reason could be assigned for any such dis¬ 
tinction, because the reasons upon which it was founded 
in offences of a higher nature, equally applied to mis¬ 
demeanours. There were many substantial reasons why 
the same principle should be held strictly to apply to 

(a) Slone's cast*, 6 T. It. 530. and the recent trials for high treason, 't he 
A ini' v. lVnt»on, J’rin, T. 57 Geo. ?>. 
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18iy. cases of this description. The reason why the law re- 
TiTkino quired that the jury should be kept together, without 
ag'iiiist being permitted to separate, was for fear they should 
and others, be influenced in their decision by any extrinsic circum¬ 
stance or indirect communication with other persons. 
The wisdom of this rule needed no illustration by ex¬ 
ample, but it must be confessed, that in those above all 
other cases it should be strictly observed, where po¬ 
pular feeling had been excited, or prejudices created 
by publications antecedent to the trial. In the present 
case, the offence imputed to the defendants had been 
long the subject of discussion in the public prints, and 
had occasioned considerable agitation in the commer¬ 
cial world. Under such circumstances, it was of the 
utmost importance to the administration of justice, that 
the jury should have been kept together, so as to pre¬ 
vent the possibility of having their minds biassed by 
any indirect communication before they delivered their 
verdict. The fact, of their having separated, was of it¬ 
self sufficient to justify the Court in directing a new 
trial. They had gone to their respective homes; and 
in the interval of the adjournment which had taken 
place, it was not too violent a strain of the argument, 
to suppose that they might have had communication 
with some persons interested in the conviction of the 
defendants—that they might have had an opportunity of 
reading publications injurious to the case of the defend¬ 
ants—and that they might have imbibed from others im¬ 
pressions collateral to the evidence upon which they were 
called upon to decide. What took place in the Court 
at the result of the trial was an additional circumstance 
to shew that the jury might have been influenced in 
the verdict they had given, by the opinion which they 
might anticipate their fellow-citizens would entertain 
of their determination. Their verdict was received 
with shouts of applause, and under such circumstances, 
considering that the jury might have been influenced 
by the popular feeling which was known to prevail 
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upon this subject, the Court perhaps would think this 
a case which required another trial. [Abbott C. J. said 
that what took placQ when the defendants were con¬ 
victed was very disgraceful.] The learned counsel said 
he was reminded by a learned friend, of a trial for per¬ 
jury, of Mr. Stocks , at the York Assizes, before the late 
Lord Chief Baron Thompson, in which he was counsel 
for the defendant. An adjournment took place at his 
request, and the Chief Baron allowed the jury to sepa¬ 
rate, stating, that lie relied on their honour that they 
would not suffer any one to speak to them. [ llahie, 
amicus Curia, said, that in that case there was only one 
special juryman.] In the case of Lord Cochrane and 
others, the jury did not disperse; they were attended 
to their room by an officer, and kept together. [Gi/r- 
ney, who was of counsel in that case, said he believed 
the fact to be otherwise. He had understood from one 
of the jury, whom he saw la tel 3 ', that they went home, 
the learned Judge having desired them not to have any 
communication with any body.] [Best J. said he be¬ 
lieved there were a great number of instances in which 
the jury, in cases of indictments and informations 
for misdemeanours, had been permitted to separate 
before they delivered their verdict. He remembered 
himself one case in Surrei/, of an indictment for an 
assault on a Custom-house officer, when he was at the 
Bar, in which an adjournment took place, and the jury 
were suffered to disperse, but with a caution from the 
learned Judge to take care that they had no conversa¬ 
tion with any person during the interval. He had no 
doubt that there had been a great many cases under 
the like circumstances.] 

Knowlys, for the defendant Lewis Levy , followed 
the same line of argument with Scarlett, and cited se¬ 
veral cases from Giles Duncomb* s “ Trials per pais , or 
the Law of England concerning juries by Nisi Prius, ! \a ) 
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l^iy. tor the purpose of shewing the jealousy with which 
Tin; kTnu courts of justice had guarded against the possibility of 

Wooi 'f undue inlluence upon the minds, of jurors before they 

ant. ouiLur. deliver their verdict. It was the practice of the whole 
criminal law, from the earliest time, that the jury should 
not be allowed to disperse till they had given their 
verdict. The practice was not confined to treason and 
felony, but extended to all cases where a jury are im¬ 
panelled and sworn to deliver a verdict. The object 
Avas to keep them from all external influence, and un¬ 
less express consent be given by all parties concerned, 
it was a mis-trial, and the jury had acted in a way that 
would avoid the verdict. This was the general prin¬ 
ciple. In l Inst. 227 b. it is said, “ If the jury, after 
their evidence given unto them at the bar, do, at their 
charges, eat or drink either before or after they be 
agreed on their verdict, it is fineable, but it shall not 
avoid the verdict; but if before they be agreed on their 
verdict they cat or drink at the charge of the plaintiff, 
if the verdict be given for him, it shall avoid the ver¬ 
dict, but if it be given for the defendant it shall not 
avoid it; et sic , e converso. But if after they be agreed 
on their verdict they eat or drink at the charge of him 
■ for whom they do pass, it shall not avoid the verdict.” 
13v the law of England , a jury, alter their evidence given 
upon the issue, ought to be kept together in some con¬ 
venient place, without meat, or drink, or fire, and with¬ 
out .speccfi with any, unless it be the bailiff, and with 
him only if they be agreed. («) A bailiff is to be sworn 
in a civil as well as in a criminal case. (A) It had been 
held that the same evidence given to the jury, after they 
were gone from the bar, avoids their verdict, Metcalfe 
v. Deane, (c) The jury Averc gone from the bar to con¬ 
sider of their verdict, and one of the Avitnesscs, before 
sAvorn on the defendant’s part, Avas called by the jurors, 

<"j 2 Hole, P. C. 2% & 297. 1 Inst. 227 b. 

■V; Cm. JZ/iz. 189 . 


(6) Pal. 380. 
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and he recited again his evidence to them, and after 
they gave their verdict for the defendant; and com¬ 
plaint being made to the Judge of the Assize of this 
misdemeanour, he examined the inquest, wjio confessed 
all the matter, and that the evidence was the same in 
effect that was given before, et non alia nec diversa; and 
this matter being returned upon the postea, the opinion 
of the Court was that the verdict was not good, and a 
Venire facias de novo was awarded. In Trinity Term 
1653, between Webb and Taylor , copies of a bill, an¬ 
swers, and depositions were proved, but not all read, 
and delivered to the jury, who carried them with them 
from the bar in a bundle, which they laid by them, yet 
their verdict at the bar was set aside for this cause ; and 
the Court would not regard their saying that they did 
not read them, for they might say that to save them¬ 
selves, it being a fault to take any thing without the 
Court’s knowledge. («) If one of the parties say to the 
jury, after they are gone from the bar, u You arc weak 
men, it is as clear of my side as the nose in a man's 
face,” this is new evidence, for his affirmation may 
much persuade the jury, and therefore shall quash the 
verdict. (6) So if any thing be read to them which they 
ought not to have with them, as a book of depositions, 
some whereof were not read in evidence, (c) So if any 
of the parties servants speak to the jury, and the ver¬ 
dict goes for his master, it may be quashed ; but if for 
the other side, it is only fineable. (d) The plaintiff de¬ 
livered an escrow to a juror impanelled before he was 
sworn, who afterwards being sworn, and gone with the 
jury from the bar to consider of the verdict, shewed the 
same escrow to his companions, who found for the 
plaintiff. The minister who kept the inquest informed 

(а) Roll. tit. Trial, 714. pi. 6. Com. Dig. Pleader, s. 4.">. 

(б) Roll. tit. Trial, 716. pi. 20. S. P. Com. I Jig. Pleader, s. 45. 

(c) Prof's case, 21 Jac. Roll . tit. Tr. 716. pi. 19. Com. Dig. Pleader, s. 45. 

(rf) Hunt v. JLorkr, l Keb. 300. 
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the Court hereof, and the jury being examined, con¬ 
fessed the matter aforesaid, upon which judgment was 
stayed; for after the jury arc swoyn, they ought not to 
see nor carry with them any other evidence but what 
was delivered to them by the Court; afterwards the 
plaintiff said, that the escrow proved the same evidence 
which was given to them at bar by him, wherefore it 
was not so bad as if it had been new evidence not given 
before, sed non allocatur. («) All these cases evinced 
the caution with which Courts guarded against the pos¬ 
sibility of any undue influence upon the minds of 
jurors. Jn the present case the jury had dispersed be¬ 
fore they received any caution from the learned Judge, 
and in fact his Lordship was not aware that they in¬ 
tended to separate. (Ji) If in any case the dispersion of a 
jury could be dangerous, it was particularly so in this 
case, for here a great ferment was excited in the public 
mind, and the verdict was received with shouts of ap¬ 
plause. The authority of Lord Chief Justice Herbert 
in Lord Delamere’s case was decisive, that the jury, 
once charged, can never be discharged till they have 
given their verdict, for fear of corruption and tamper¬ 
ing with the jury. In the present case the jury were at 
least exposed to the possibility of such an inconveni¬ 
ence, by having been separated for several hours. What 
communication might have been had with them during 
the interval of their separation, could neither be known 
to the Count nor to the defendants, but the bare possi¬ 
bility of such a communication, and the hazard of their 
having been'tampered with, was sufficient to entitle the 
defendants to a new trial. 

Denman, for the defendant Kinnear, pursued the 
same course of argument. He urged that neither his 
client, the attorney, nor himself, were aware of the dis- 


W H 11- 1.17 Roll. tit. Tr. 71 i, pi. 8. (A) But sec ante, 406, n. (*) 



in the Fifty-ninth Yeah of GEORGE III. 


417 


persion of the jury till after the verdict. In his view of 
the subject, he unfeigncdly declared that a more im¬ 
portant case never came before a court of justice; for 
if a jury were allowed to disperse, verdicts .might here¬ 
after be returned by twelve men, not upon the evidence 
adduced at the trial, but under a variety of collateral 
impressions. Nothing could authorize the dispersion 
of the jury, unless it was most expressly and distinctly 
consented to by the defendants. Certainly nothing of 
that kind appeared before the Court, and therefore, 
under the circumstances stated, the defendants were en¬ 
titled to a new trial, considering that it was possible the 
jury might have received some undue impressions from 
an inflamed multitude, whose minds were heated upon 
this subject. The checks which were applied by law to 
evidence, could not guard the mind of the jury againsl 
those impressions, which a thousand extraneous cir¬ 
cumstances might produce in the consideration of tin; 
verdict. It was not incumbent upon the defendants to 
shew that the jury had been tampered with, or had re¬ 
ceived any undue impression, it being sufficient for the 
purposes of the present motion, that they had the op¬ 
portunity of being exposed to improper influence. It 
has been held, that the bare possibility of a jury seeing 
papers which ought not to have been submitted to them, 
is a sufficient ground to set aside the verdict. ( a ) Here 
the jury had an opportunity of seeing the observations 
in the public prints, after the proceedings ftf the first 
day. If it be laid down that the jury may be separated 
in any case without the consent of the parties, it would 
be a most dangerous principle in the administration of 
jus Lice, for who is to define the length of time during 
which they might be separated ? [Bay ley J. Put the 
case, the other way. Sometimes a Judge goes out during 
a trial, but returns immediately : it frequently happens 
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that some of the jury retire daring a trial, but return 
again immediately; but will it be said that because they 
have separated, and because they have the opportunity 
of communicating with some persons during the inter¬ 
val, that that will avoid their verdict ?] Such a retire¬ 
ment is for unavoidable purposes, well understood by 
all parties; and the only answer that can be offered to 
this objection is, that in such eases the jury retire in 
the presence of all parties, and if any suspicion arises 
of an improper communication with them, it is imme¬ 
diately checked; but in almost all these instances the 
jury are accompanied by an officer of the Court. The 
line must be drawn somewhere, and the Court will 
hardly lay it down as a principle, that in all cases of an 
adjourned trial the jury shall go wherever they please. 
'The established rule in almost all such cases has been 
that the jury, during the interval of an adjournment, 
shall be attended by a baililf, sworn to keep them to¬ 
gether. In Doctor IVatsons trial, (a) which lasted 
many days, the jury were kept together under the 
guard of the bailiff. So in the protracted trials of 1794, 
steps were taken to prevent the possibility of any com¬ 
munication with the jury during adjournment. (6) In 
all cases of this description, there must be the express 
consent of the defendant to the separation of the jury. 
Is'o trial ever took place in the presence of an auditory 
more inliamcd than that in whose presence this case 
was tried.’ The jury, upon their adjournment, were per¬ 
mitted to pass through an inflamed multitude, and im¬ 
bibe the impressions which such a multitude were so 
well calculated to impart; and no account could be 
given of what conduct they pursued between the hour 
of their separation and their meeting again. They went 
to their respective homes, and returned the next morn- 


(«j A. I). 1817. 2 Stark. 11(5. 

(ft Trials of Hardy, Tm.kr, Ac. A. ]). 17‘Jl. V. (> T. R. 530, note a; liar. 
Abr. Verdict. And see Hex v. Stonr, 6 T. R. 530, 1. 
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ing, not in a body, but separately. No distinction, in 1819* 

principle, could be made between the case of a misdc- t J7kIng 

meanour and that of treason or felony. If it be laid ngaimt 
i i ■ i i i • i Woolf 

down as a general principle, that the jury are not to be and others. 

tampered with in cases of felony or treason, was the 
Court prepared to say that they might be tampered with 
in cases of misdemeanour ? for if the Court refused the 
present application, they would be reduced to the neces¬ 
sity of making this acknowledgment. It was to be 
hoped, however, that the Court would put this matter 
into a course of discussion, in order that, if this is to be 
the law of England , it might not become so without 
the fullest and most serious consideration. 

The Judges, after deliberating a few minutes, deli¬ 
vered their opinions seriatim. 

Abbott C. J. If \vc entertained any doubt upon a 
question of this kind, which is of importance by reason 
that the subject-matter of it relates to the trial by jury, 
w r e should pronounce a very deliberate opinion; but as 
none of us do entertain any doubt, it is unnecessary to 
take any further time for consideration. I am of opinion 
Lhat there is no sufficient foundation for the present 
application. The application is grounded upon the 
suggestion of these two facts : 1st. That the jury had 
dispersed during the night: and 2d)y, That that fact 
was not know n to the defendants until affer the trial 
was over. Now, the trial began between nine and ten 
in the morning ; it had proceeded until eleven o’clock 
at night, or later, before the evidence on the part of 
the prosecution was closed. Learned counsel were 
employed separately for several defendants. It must be 
assumed (and nobody could assume to himself the con¬ 
trary) that in that stage of the case evidence would be 
laid before the jury on the part of the defendants. 

It became matter therefore of necessity that the trial 
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1819 . should be adjourned, and an adjournment accordingly 

Tun King took place from the necessity of the case, the jury being 

fatigued both in mind and body; and it would have 
Axn oTiiEus. been most injurious to the case of the defendants, even 
if the Judge and jury had had strength enough to go 
on till the trial came to a close; I say, most injurious 
to the case of the defendants, if their case was heard by 
persons whose minds were exhausted with fatigue, as it 
would have been if an adjournment had not taken place. 
An adjournment of this nature is not necessarily fol¬ 
lowed by the dispersion of the jury, for iri many eases 
(and in many cases they ought) they are kept together 
till the final close of the trial. But 1 am of opinion, 
that in ease of a misdemeanour, their dispersion does 
not vitiate the verdict; and I found my opinion upon 
the admitted fact, that there are many instances of late 
vears, in which juries upon trials for misdemeanours 
have dispersed and gone to their abodes during the 
night for which the adjournment took place; and l 
consider every instance in which that has been done, to 
be proof that it may be lawfully done. It is said, that 
in some of those instances the adjournment and disper¬ 
sion of the jury have taken place with the consent of 
the defendant. I am of opinion that that can make no 
difference. I think the consent of the defendant in such 
case ought not to be asked; (a) and my reason for think¬ 
ing so is, that if that question is put to him, he cannot 
he supposed to exercise a fair choice in the answer he 
gives, for it must be supposed that he will not oppose 
any obstacle to it; for if he refuses to accede to such 
an accommodation, it will excite that feeling againsL 
him, which every person standing in the situation of a 


m) In <> T. R. 530, note a, it is mentioned, that on the trial of Hardy the 
adjournment was stated to be made by the con-ent of the prisoner; but on 
the second trial fthatof Horne Tookr) the Judges who sat having in the mean 
time conferred with the rest of their brethren, said, they were dearly of opi¬ 
nion it might and ought to be (lonely the authority of the Court, without 
railing on the prisoner for any consent. 
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defendant would wish to avoid. I am also of opinion, 
that the consent of the Judge would not make, in such 
case, that lawful which was unlawful in itself; for if the 
law requires that the jury shall at all events be kept to¬ 
gether until the close of the trial for a misdemeanour, 
it does not appear to me that the Judge would have any 
power to dispense with it. The only difference that can 
exist between the fact of the jury separating with or 
without the approbation of the J udge, as it seems to me, 
is this, that if it be done without the consent or appro¬ 
bation of the Judge, express or implied, it may be a 
misdemeanour in them, and they may be liable to be 
punished; whereas, if he gives his consent, there will be 
no such consequence of a separation. But though it may 
be a misdemeanour in them to separate without his con¬ 
sent, it will not avoid the verdict in a case of this kind, 
as it would if the law required the jury to be absolutely 
kept together. Now it is not surmised in this case, that 
during the night (for it was during night only that the 
separation took place) any attempt was made to practise 
upon the jury. If any thing like that could have been 
shewn, the Court would require that matter to be inves¬ 
tigated. But it is not even suggested that any such 
thing took place. All that is suggested is, that in point 
of fact the jury were allowed to go to their own homes 
in order to take there the necessary refreshments, which 
they might have had at some other place with much less 
convenience to themselves. ( a ) That, is all that is sug¬ 
gested. 1 have already intimated, that the separation 
of the jury without the previous concurrence of the 
Judge, might be a misdemeanour in them. It seems to 
me that the law has vested in the Judge the discretion 
of saying whether or not, in any particular case, it may 
be allowed to the jury to go to their own homes during 
a necessary adjournment, throughout the night. There 


1819 - 
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(a) Vide tom. Ditf . Header, 3, 11. 
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1819. are many cases in which the law vests a discretion in the 
Thk Kino Judge. Those who fill that office (I* am sure I may so 
against say G f myself) consider themselves bound down by the 
asd 0 1 ijers. rules of law, and the less they are armed with discretion, 
the more satisfactory to themselves are the duties they 
have to perform. It has been said in this particular 
case, that what took place at the close of the trial fur¬ 
nishes an additional argument to shew that the jury 
ought not to have been allowed to separate. I was 
greatly concerned at what did take place. The verdict 
of a jury, in whatever case it may be given, ought to be 
received with reverential silence, whatever may be the 
sentiments of those who are auditors, whether they ap¬ 
prove of or dissent from the opinion which the jury 
have delivered. I must own, 1 think such conduct as 
that I have mentioned on the part of those who are pre¬ 
sent in a court of justice, is at all times very reprehen¬ 
sible, because juries may possibly be influenced by the 
manner in which they may imagine their verdict would 
be received, instead of attending to the evidence, and 
acting according to the result of their own honest judg¬ 
ment. They are to attend to the evidence, and give 
their verdict according to their own dispassionate view 
of the case submitted to them, without considering what 
opinion may be produced in the mind of the world at 
large, because none but themselves can judge of the 
propriety of what they do. For these reasons it appears 
to me that 0 there is no ground for the present applica¬ 
tion, and I conceive we ought not to give any reason to 
suppose that any doubt exists, when none really exists 
in our minds. 

Bayley J. It is no part of this application that 
the verdict was contrary to the evidence, and that upon 
a new trial there could be any fair ground for expecting 
a different result from the evidence upon which this 
conviction has taken place. It is put upon the plain. 
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simple, dry ground, whether, because the jury separated 1819. 
and the defendant gave no consent to that separation, Tim Kino 
and did not know until after the verdict was given that ««■«»«** 

m ° Woolf 

that separation had taken place, he is, as a matter of and others. 

right, entitled to call upon the Court to vacate the ver¬ 
dict and grant a new trial. Now upon that naked 
poii^t it seems to me that he has no right to make such 
an application. In almost every trial it is in the ex¬ 
perience of persons who attend courts of justice, the 
Judge as well as the jury are occasionally absent for a 
short period. That is very often so, and perhaps it 
may be said improperly. But they go out only for a 
few minutes. If, then, a separation for a night will va¬ 
cate a verdict, why may not a separation of two minutes 
vacate a verdict? It is said in that case the parties 
have the opportunity of seeing the separation, and 
making any objection. But in the case of a prisoner 
who does not know what the law is upon the subject, 
he may be tried and convicted on account of his igno¬ 
rance of the law,—he may not know how the objection 
ought properly to he made, and it would be hard upon 
prisoners if their silence in that respect were to operate 
to their prejudice. On the contrary, it would be the 
duty of the Judge to interpose in their behalf as coun¬ 
sel for them, and say that inasmuch as some of the 
jury had separated, no verdict could be given, which 
would be good in law, and therefore direct the trial to 
be stopped, (a) Every object and purpose of justice is 
effectually answered, and every supposed inconvenience 
is effectually rebutted by the law as it stands; for as the 
law now stands, if the jury separate without consent, 
and improperly so, it is in the discretion of the Judge 
who tries the cause to impose upon them such punish¬ 
ment and fine as he may think fit. If the jury disperse 
without consent they are guilty of a contempt, and the 

(a) See, as to the doctrine of the Judge being to be considered in the 
light of counsel for the prisoner, 1 Chittf* trim. Law, 407. 
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Judge may punish that contempt by fine; but that is 
matter of discretion, and matter of discretion only. If 
the verdict, when it is ultimately pronounced, and when 
contrasted t with the evidence, appears fairly to admit of 
doubt, and if persons could hesitate upon the question 
whether another jury would come to a different conclu¬ 
sion, we might take into consideration that the jury had 
separated. But when the fact of separation per $e, is 
urged as a ground for a new trial, it is of no weight. 
That is laid down as a general principle, and as that is 
the only ground upon which this application is made to 
vacate the verdict, i think it is not sufficient. If this 
be a valid objection wc do not do any injustice by dis¬ 
charging this application; for if the separation of the 
jury vacates the verdict, the parties have the opportu¬ 
nity of so doing by bringing a writ of error, assigning 
as matter of error that before the jury gave their ver¬ 
dict, they separated; and theft if the law be, that every 
separation of a jury vacates their verdict, the defend¬ 
ants would be entitled to the benefit of that opinion 
upon such an application. I state that, not because I 
have the least donbt upon the question, but if it were 
a valid legal objection, that is the legal course to be 
taken. It appears to me that we do no injustice in 
this particular case by refusing thi9 application. This 
objection per se, affords no foundation whatever for 
vacating a verdict, where, upon the whole of the evi¬ 
dence in t the case, there does not appear any ground 
for a suggestion that a different verdict would be the 
result of a' new trial. 

IIolroyd J. 1 am entirely of the same opinion— 
that a separation of the jury does not render the verdict 
invalid. I do not find any authority in law which says 
that the separation of the jury in a case between party 
and party, vor in the case of a misdemeanour, does 
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avoid the verdict. If the jury are guilty of any impro¬ 
per conduct in any separation, which ought not to take 
place without the authority of the Court, they may be 
guilty of a misdemeanour, and may be fin # ed and pu¬ 
nished as such ; but it appears to me that that would 
not avoid the verdict. In case any probable mischief 
is likely to result from a separation, without any care 
being taken to prevent it, either from the inattention 
of the Judge, or upon any suggestion of that kind, you 
may direct such measures to be taken as shall prevent 
the effects of such separation, assuming under such 
circumstances any mischief is likely to arise. It appears 
to me however to be matter that will not avoid the ver¬ 
dict ; but if it is, it will still be matter of error, and the 
defendant will not be prevented from obtaining judg¬ 
ment upon it by bringing a writ of error, supposing it 
to be in point of law a sufficient objection to invalidate 
the verdict. I agree witli the rest of the Court in this 
case, that there is not sufficient ground upon which we 
ought to grant a new trial. If it appeared that in the 
course of a separation the jury had received any impro¬ 
per suggestion, or had found their verdict upon evidence 
contrary to that which was laid before them in Court, 
that would be a sufficient ground to doubt the propriety 
of the verdict. This would be a ground upon which 
the Court must and ought to proceed, if any doubt re¬ 
mained in consequence of their separation, or any thing 
that passed in the interval, or considering tfie verdict 
with reference to the evidence, whether the jury had 
come to a right and proper conclusion, or whether they 
had come to a mistaken determination in consequence 
of any thing they had heard out of doors. Nothing 
however of that kind is suggested in the present case, 
and therefore I think there is no sufficient ground made 
out for granting a new trial. 


1819. 


The King 
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Best J. I am of the same opinion. It is insisted 

2 F 
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here that this is a mis-verdict, and that no legal verdict 
has been given. Now I am alarmed at the extent to 
which the proposition contended for may be carried if 
it is well founded, for, if this is a mis-trial in conse¬ 
quence of the separation of the jury, I cannot discover 
any distinction between a separation for a minute and a 
separation for a considerable period of time; for if the 
argument is right, it is right to this extent—that if by 
any accident a juryman gets out of the box for a single 
minute, it is a mis-trial. Let us see the extent of mis¬ 
chief to which this doctrine may be carried. Suppose 
in the case of a trial for capital felony some of the jury 
by accident get out of the box, and the prisoner in the 
result of the trial is acquitted, the consequence of this 
argument would be that it would be a mis-trial, and 
the man must be put on his trial again. That is ft * 
consequence that alarms me, and I do not feel that we 
ought to give any countenance to an objection which 
would go to such a mischievous extent. There is not 
enough in this case to satisfy my mind that we ought to 
grant a new trial upon this ground. Several cases have 
been cited, and it appears that the only one which 
touches this question is that of Lord D da mere in the 
4th State Trials, where the Judges appeared to have 
said, that the jury once charged cannot be discharged. 
That that might be law at one time I have no doubt, 
but the practice for a long period of time will shew 
what the ( law is, and 1 beHeve there is no Judge who has 
sat for any length of time in this hall that has not 
known and approved of discharges of juries. The con¬ 
stant and uniform practice which has existed for a con¬ 
siderable length of time, will shew that what is stated 
in Lord Delamere’s case is not now to govern our deci¬ 
sion. With respect to the cade in Palmers Reports, 
the only effect of that is to shew that refreshments arc 
not to be given to a jury who are sent out to delibe¬ 
rate upon the verdict, for the oath which is adminis- 
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tered to the bailiff who has the custody of them, is, 1819. 
that they shall not have any refreshment till after they the Kino 
have agreed upon the verdict. That case therefore has woolf 
nothing to do with the present question. With respect and othehb, 
to all the cases cited from the trials per pais , those 
were cases where improper practices had been adopted 
by one of the parties, which might influence the de¬ 
cision of the jury in his favour; and certainly it would 
be highly improper that any man should have a verdict 
by undue means. It is not suggested here that any such 
practices have taken place, and therefore it does not 
appear that any one of these cases apply. It may be 
very often extremely inconvenient and improper that 
the jury should be permitted to separate before they 
deliver their verdict; but in such cases the Judge is 
vested with a discretion upon the subject, which he will 
exercise on his own motion in keeping the jury toge¬ 
ther, or if either of the parties desired it, no Judge 
would refuse such an application. If it were stated by 
either of the parties that there is cause to apprehend 
that some improper practices might take place if the 
jury were separated—that by mixing with the multi¬ 
tude they might imbibe their feelings, or that they 
might be influenced in their verdict by any communica¬ 
tion with the crowd, there is no Judge who would not 
prevent that from taking place by keeping the jury 
apart from the multitude till they gave their verdict. 

But if any such application were made by either of the 
parties, I do not see how it could be complied with in 
such a case as this, unless the party applying under¬ 
takes to, defray the expense attendant upon keeping 
them together; for in the case of a misdemeanour I do 
not understand where the expense is to come from, for 
I do not agree in the propriety of keeping the jury shut 
up for a number of days at their own expense. It ap¬ 
pears to me, however, that no mischief can result from 
allowing juries to separate, a ^discretion being always 

‘2 f 2 * 
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of three defend¬ 
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lines upon two, 
and imprison¬ 
ment till such 
fine be paid. 


Saturday, 
May 15th. 
Where a defen- 


vested in the Judge as to tile propriety or impropriety 
of keeping them together, in each particular case. It 
has been stated that the public mind has been greatly 
agitated uppn the subject of this particular case by pub¬ 
lications circulated in the world antecedent to the trial, 
and tliat consequently such publications must have oper¬ 
ated to the prejudice of the defendants. I wish that 
that subject might fairly be brought under the consider¬ 
ation of the Court, for there is nothing more mischievous 
to the administration of justice than the discussion in 
print of cases which are to be submitted to a court and 
jury. The learned counsel have stated unanswerable 
reasons why that practice should be put a stop to, but 
that does not furnish any argument why a new trial 
should be granted. 

Rule refused. 

On the motion of Gurnet(, the defendants were com¬ 
mitted to Newgate, and ordered to be brought up to re¬ 
ceive sentence on a following day. Accordingly on the 
14th day of May the defendants being brought into 
Court, judgment was passed upon them as follows: 
Mozely Woolf to be imprisoned in the House of Correc¬ 
tion for the county of Middlesex for the term of two years, 
to pay to the King a fine of 10,000/. and that he should 
be further imprisoned until the fine was paid; Lewis 
Levy to be imprisoned in his majesty’s gaol for the 
county of* Gloucester for the like term of two years, to 
pay to the King a fine of 5000/. and that he should be 
further imprisoned until the fine was paid; and James 
Kinnear also to be imprisoned for the like term of two 
years, in his majesty's'gaol at Ilchcster. In execution 
of this sentence, the defendant Woolf was committed to 
prison; and on a subsequent day, 

Chitty moved that a writ of levari facias might be 
issued against the goods of the said Mozely Woolf \ in 
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order to levy the fine which this defendant had been 
adjudged to pay. The affidavit in support of the motion 
stated, that the Court .had pronounced judgment against 
the defendant on an indictment for conspiracy, and had 
sentenced him to be imprisoned for the term of two 
years, and to pay a fine to the King of 10,000/. and to 
be further imprisoned until such fine was paid; and 
that on the 14th instant persons, by the directions of 
the said defendant, were in a hurried and clandestine 
manner carrying away his goods, with intent to ship 
them out of this country, and thereby avoid the pay¬ 
ment of the fine. In support of the application it was 
submitted, that though it was not usual to enforce pay¬ 
ment of the fine until the term of imprisonment ex¬ 
pired, yet, in reason and in law, there was no impedi¬ 
ment to an immediate execution, especially where strong 
grounds were laid before the Court of suspicion that so 
much of the sentence as related to the fine would, by 
the fraudulent removal of the properly, be rendered in¬ 
operative. The judgment is general, “ that the party 
do forfeit and pay the fineand there are no words 
giving time for the payment of it, for the words, “ and 
that the defendant be further imprisoned after the ex¬ 
piration of the two years, until the fine shall have been 
paid,” are introduced only for greater security, in order 
to render it the duty of the officer to detain the defend¬ 
ant in custody after the two years have expired, in case 
the fine should not have been previously satisfied. 
The judgment therefore makes the fine payable imme¬ 
diately, like the judgment in a civil action, “ that the 
plaintiff do recover,” upon which he may immediately 
issue execution. The King must have at least as ex. 
tensive remedies for such a fine, as a subject would have 
in a civil action. It is in the nature of a debt to the 
crown, and may be levied of the body, land, or goods, 
of the party, instanter. If not, a defendant might elect, 
to lie in gaol after the expiration of the fixed term of 
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imprisonment, and never pay the fine, and then a mate¬ 
rial part of the sentence of the Court would be rendered 
nugatory. It was admitted that no instance had been 
found in modern practice of a levari or other process 
issuing for a fine during the time of imprisonment, but 
the absence of authorities or precedents could not alter 
the legal effect of the judgment. 

Bay ley J. (a) after conferring with Mr. Dealtrj/, 
said, that unless the judgment, as pronounced against 
the defendant, authorized the issuing of execution to 
levy the fine, he did not see upon what ground the pro¬ 
cess could issue. No instance was known in the Crown- 
office, in which the Court had directed a levari to issue 
under similar circumstances ; and as no instance had 
been cited at the bar to authorize such a proceeding, 
the Court could give no directions upon the subject. 
The Court did not authorize the issuing of such process, 
but if it might lawfully be issued, the law was open to 
the party at whose instance the application was made. 

Holroyd J. and Best J. concurred. 

In consequence of this intimation, search was made 
for precedents to justify the issuing of the levari facias , 
and the following authorities were discovered; namely. 
The King v. Wade, Mich. 33 Car. 2. Skinner’s Rep. 12. 
in which .book this case is reported as follows. Wade 
was fined 100/. for barretry, which was levied by levari 
facias ; and Sir Thomas Culpeper moved, how that he 
was farmer of the duchy of Lancaster , and had all fines, 
&c. granted, and that' the patent was acknowledged by 
the attorney in the Exchequer, and therefore prayed 
that he might have this fine. The Court said, that he 
must plead his patent there, before they could take 


f.«) Abbott C. J. was absent at Guildhall, holding the London Sittings. 
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notice of it; and that if they should pay this fine to him, 
the clerk of the crown, who is accountable unto the 
Exchequer, would h^ve nothing to shew, and therefore 
said, he would do well to get an order out of the Ex¬ 
chequer. And Dolben said, how that the archbishop of 
Canterbury claimed such fines in Croydon, and how that 
Chief Justice Hide would not allow them, till the patent 
was pleaded and acknowledged in that Court. S. C. 
by the name of The King v. Wade, Mick. S3 Car. 2.— 
Sir Thomas Jones, 185. “ A capias issued against the 
defendant for the fine of 100/. set on him after convic¬ 
tion, upon an indictment of barretry, and afterwards a 
fieri facias , on which the sheriff of Essex levied the fine, 
and prayed an allowance of poundage for it out of the 
monies in the hand of the clerk of the crown, paid the 
said sheriff for the said fine, which was granted him by 
the Court, though there be no precedent in the said 
Court to warrant it. But the Barons have always made 
such allowance in the Exchequer after the monies paid 
there by the clerk of the crown.*’ S. C. by the name of 
The King v. Webb, Mick. 33 Car. 2. Upon motion 
against the sheriff of Essex, for taking money, &c. in 
execution, it was ruled by the Court, that though one 
be in execution for a fine to the king, yet a levari facias 
lies de bonis 8f catal/is, and by such writ the sheriff may 
take ready money; and here was cited, in Kelynge’s 
time, one Cadmore*s case, the same rule.’* Search being 
made in the Crown Office, the proceedings in this case 
were found recorded; and it appeared that a capias ad 
satisfaciendum, tested the 9th day of June in the 33d 
year of the reign of Charles^ the Second, was issued 
against the defendant John Wade (of Halstead , in the 
county of Essex ); and afterwards on the 22d of June, 
in the same year, a levari facias was also issued. The 
writ of levarifacias was as follows: (33 Car. 2. As yet 
of the Term of the Holy Trinity. Astry. Roll. 199*) 
Essex, to wit. To the sheriff of Essex, greeting: We 
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command yon that you omit not, on account of any 
liberty in your bailiwick, but that you cause to be levied 
of the goods and chattels lands and tenements of John 
Wade , of Halstead in your county, gentleman,.one hun¬ 
dred pounds imposed upon him the said John Wade for 
his fine on the occasion of certain trespasses contempts 
and- (in the capias this word was perjurii , al¬ 

though, according to the report in Skinner , the defend¬ 
ant appears to have been indicted of barretry,) whereof 
lie was impleaded, and whereof by a certain jury of the 
country in that behalf taken between us and the said 
John he is convicted, as in our Court before us appears 
of record: And have that money before us from the 
day of the Holy Trinity in .three weeks, wheresoever 
we shall then be in England t to satisfy us of his aforesaid 
fine; and have there this writ. T. F. Pemberton , at 
Westminster the 22d day of June in the 33d year of 
our reign. Astry. —On the authority of the case of The 
King v. Wade , writs of levari facias were in the present 
case issued from the Crown Office into Middlesex and 
London against the defendant Woolf and property was 
taken thereon to the amount of 8000/. 

F. Pollock this day moved for a rule to shew 
cause why these writs of levari facias should not be set 
aside, on the ground that they had issued without any 
sufficient authority in law* The affidavit on which he 
moved simply disclosed the fact of such writs having 
issued, and that a very considerable quantity of the de¬ 
fendant’s property had been taken under them, both in 
London and Middlesex * He had looked in vain for 
authorities to justify the- issuing of this writ; and with 
one single exception, as to something that had passed 
in the case of the King v. Webb , (a) otherwise reported 
under the name of the King v. Wade , Skinner 12, and 

{a) 2 Skaw. 173 . 
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Sir Thos. Jones 185, nothing could be found to war¬ 
rant this proceeding. It was somewhat remarkable 
that in each of these places the case was reported for 
"^jUjferent purposes, fn Shower it was repprted as an 
authority that the sheriff might take money in execu¬ 
tion .when the execution is at the suit of King; and for 
thabv. purpose it is cited as an authority in Vin. Ab. tit. 
Exeeutipn. In Sir T. Jones’s Reports it was mentioned 
as an abihority, to shew that the sheriff was entitled to 
poundage\upon the fine which the defendant was sen¬ 
tenced to pay; and as reported in Skinner , the object 
was to shew^iat the Court would not take notice of 
the right of a\Tantee to fines imposed by the Crown 
upon the defendant, unless the patent was previously 
pleaded and acknowledged in the Court of Exchequer. 
[Best J. The case goes farther in Shower. It was 
ruled by the Court that any one being in execution for 
a fine at the suit of the King, the sheriff may take ready 
money.— Bayley J. It appears by the report of the 
case in Skinner that there was a third person interested, 
who claimed the fine in respect of his being farmer of 
the Duchy of Lancaster, and in the result we arc to 
presume from the report that the fine was paid to him 
upon the acknowledgment of his patent in the Court 
of Exchequer.]—Undoubtedly that was to be presumed 
from the case as there reported: but at the same time 
it must be observed that there was no person who had 
an interest in disputing the claim thus made, and no 
person did in fact dispute it.— [Bayley J. Surely the 
defendant had an interest in disputing it, but he did not 
come in.]—It certainly did not appear that the defend¬ 
ant had come in, but it was to be hoped that the whole 
of this kingdom was not to be concluded, because 140 
years since when that question was agitated, the de¬ 
fendant did not come in. It did not appear that the 
principle of that case had ever since been acted upon, 
and it was too much at this , time of day to hold that 
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case as conclusive upon the subjects of these realms.— 
[Abbott C. J. The principle upon which that case is 
decided is the principle of the common law, namely, that 
the "King may take body, goods, and lands.}—No autho¬ 
rity could be found for this.— [Rayley J. You will find 
it in Lord Chief Baron Gilbert*s Exchequer, where he 
says “ There is a writ called a long one, which takes 
the body, lands, and goods.”]—That is the writ of ex¬ 
tent.— [Bayley J. But you suggested that there was 
no authority which said that the King could take body, 
lands, and goods.]—There is no authority to be found 
which says that the King may take body, lands, and 
goods, for a fine imposed in this Court. Under the title 
Judgments and Execution , 3 Inst. c. 101, 218, it is ob¬ 
served by Lord Coke , that, when it is said by the judg¬ 
ment that the defendant has forfeited his lands and 
goods, th§n the King may have execution and may 
take the lands and goods of the defendant; but when 
he speaks of a fine as distinguishable from an amercia¬ 
ment in this Court, he says, “ It is to be observed that 
whensoever the delinquent or defendant is to be fined, 
the judgment is quod capiatur , that is, to be imprisoned 
until he doth pay his fine.” In Reg. Brev. and in 
Fitzherbert*s N. B. no writ was to be found applicable 
to the case of a defendant fined in this Court, which 
could be taken out immediately to levy the fine on 
his goods and chattels. The writ of levari facias 
is described by Fitzhetbcrt merely as a remedy for 
enforcing jsl recognizance, and not for enforcing the 
payment of a fine. This application was made, in 
point of law, solely on this ground—that the writ 
had issued on the authority of a case to which the 
defendant himself was no party. The defendant 
IVade had no interest in disputing the application, 
for he was obliged to pay the fine one way or the other. 
He was not before the Court in that case, and it would 
be assuming.too much at the present moment, that a 
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rule such as that should be considered as having been 1819* 
promulgated and adopted in a case never since acted the Kino 
upon—a case which passed sub silentio, and in which 
the person mainly interested had never come forward to and others. 
dispute it. The total absence of any other authority for 
a period of 140 years, when it was notorious that the 
crown must have been interested on a variety of occa¬ 
sions in issuing such process, would be a very strong 
argument for the Court, not to confirm the proceeding 
in this case, but at least to grant the indulgence of hav¬ 
ing the question put in a train of deliberate discussion. 

This was an extremely grave question. The effect of 
issuing these writs would be to interfere with the mercy 
of the crown, and prevent the crown from pardoning the 
fine, should any circumstance arise to induce it to inter¬ 
pose on behalf of the defendant. For any thing that 
appeared at present, these writs had been issued without 
the authority of the officers of the crown. [Abbott, 

C. J. Have you any affidavit which states that the 
writs have issued without the authority of the crown ?] 

The affidavits certainly did not state that fact, and in¬ 
deed it was impossible for the defendant to procure an 
affidavit of that description. It was a strong argument, 
however, in support of the suggestion, that during a 
period of 140 years, the crown, in cases of this sort, had 
never ventured to interpose in this manner; and it was 
to be hoped that an authority to be found at a period of 
history, to which the Court would not naturally look 
back for much wisdom, either in politics or in law, 
ought not to govern a question of this importance in 
the present enlightened age. \ On these grounds, both 
in point of law and in the absence of any well authen¬ 
ticated precedent, the defendant applied to the Court for 
its protection under circumstances which raised a strong 
presumption that the process had not issued with the 
authority of the crown. [Bayley J. As you say you 
have no affidavit that the writs issued without the 
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authority of the crown, the Court cannot act upon any 
speculative conjecture.] Certainly the rule could not 
be taken on that ground; but independently of that, he 
submitted there was doubt enough in the case to war¬ 
rant the Court in granting a rule to shew cause. In¬ 
structions had been given him to move for a stay of 
proceedings, but he was aware that the Court, in a case 
of this description, could not interpose in that way. The 
same effect, however, might be produced, if the Court 
were to give directions that the money levied should be 
paid into the hands of the sheriff, or if security were 
given for that purpose. The property of the defendant 
being taken in this manner, would be attended with 
most ruinous consequences to him, and much more than 
the Court contemplated, at the time they imposed the 
fine, however severely they intended to punish,, him. 
{Abbott C. J. Are you instructed to pay the money or 
give security ?] He had no such instructions, but he 
submitted that as the consequences resulting from this 
proceeding were such as the Court did not contemplate, 
the case at least deserved further consideration. [Bay- 
i.ey J. The Court contemplated that payment would be 
made.] But not that payment would be made in this 
forced manner. The defendant was prepared to give 
security to the amount of the property taken under the 
levy, but not the whole amount of the fine. [Abbott 
C. J. Does the defendant swear that the effects 
seized arc* all he has ? For the purpose of making 
an application of this kind, you must lay some spe¬ 
cial grounds.] Certainly no special ground was relied 
upon; but inasmuch as, the seizure of the defend¬ 
ant’s goods would be Attended with the most serious 
consequences, the defendant would enter into such 
terms as the Court should think fit to impose upon him, 
in order to the consideration of the question for the 
first time urged, since law had obtained in this land. 
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Abbott C. J. The present application to the 
Court is not made on any particular circumstances of 
fact, but on the general question of the legality of this 
writ. If there were any particular circupistanccs of 
fact, as to its having issued by an improper person, or 
without proper authority, or if the mode taken to levy 
the fine was more severe upon the defendant than jus¬ 
tice required, he being ready to pay the money to re¬ 
deem his goods, without having them sold in the way 
property is generally sold under such proceedings, then 
the law would not preclude the party from making a 
special application to set aside the writ. But nothing 
of that kind appears before the Court. Upon the law* 
of the case, if we entertained any reasonable ground to 
doubt, we should grant a rule to shew cause, but as we 
entertain no doubt, we ought not to put some other per¬ 
son to any expense in answering such a rule. Now it 
is said that this writ had issued upon the authority of a 
single case, decided in the reigns of the house of Stuart , 
and we are invited to consider that the cases decided in 
those reigns are not to be holden as law. I am of 
opinion that there is no objection' to those decisions 
upon that ground, and we are bound to consider them 
as law, unless the law has been altered since that time 
by act of parliament. The law has been altered in 
many particulars by act of parliament, but the common 
law as it existed then is not altered, and is the same 
now as it was then. It is a mistake to suppose that what 
has been done in this case rests merely upon the authority 
of that decision, because that decision itself rests upon 
a principle of the common J^w—the principle of the 
common law being that the eibwn, who represents the 
public, is entitled to levy for a debt due to the crown 
by the united process against the body, the lands, and 
the goods of the defendant. In this case however there 
has been as yet no process against the person of the 
defendant, lie is now in execution, not for the fine. 
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but for a certain term of imprisonment, which he is ad¬ 
judged to undergo as a punishment, exclusive of the 
fine in question. This not the case where body and 
goods are taken for one and the 'same cause. It has 
been urged, that no rule of common law is to be found 
to this effect. I do not know where we shall find it laid 
down at common law, that an estate in fee is descendi¬ 
ble to a man’s heir or to the eldest son of the father; 
and the same may be said of many other maxims of 
law, which have been acted upon for ages. I know 
from cases which have occurred in the Court of Exchc- 

U- 

quer within a very few years, that this rule of law has 
been acted upon. I recollect one case that occurred, 
some fifteen or sixteen years since, where a large sum 
of money being due to the crown by a gentleman of 
large fortune, his person was taken, and he wa6 im¬ 
prisoned, and whilst he was in prison an inquisition was 
holden to inquire what lands or other property he was 
possessed of, in order that they might be seized into the 
hands of the crown. I recollect another case much 
more recent than that, where a person, who was im¬ 
prisoned in Manchester under similar circumstances, 
made an application to the Court for his release. 
Indeed the writ of .extent, in the terms in which it has 
uniformly prevailed, and still prevails, directs the she¬ 
riff to inquire what lands and tenements, goods and 
chattels, the defendant js possessed of, and if any, he is 
directed to. seize them, and further he is directed to take 
the person of the defendant. That is the common form 
of the writ of extent used now. Better evidence of the 
law of the land cannot be, very well found. It seems to 
me therefore that the'Case of the King v. Wade , in 
wHjigh it was ruled by the Court that though one be in 
execution for a tine to the King, yet a levari facias lies 
de bonis et catallis , is a decisive authority in the present 
case. It is an authority founded upon the general prin¬ 
ciple of the common law, and shews that a levari facias 
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may issue for a fine due to the King, a fine being in 1819. 
fact a debt of record. I think therefore, that this writ is thk Kino 
issuable on the principle of the common law, and I do Woolf 
not feel myself entitled to entertain any doubt of the others. 
legality of the proceeding. If the writ has issued im¬ 
properly, or under circumstances contrary to the inter¬ 
ests and security of the crown, so as to endanger the 
payment of the debt to the crown, it might be made 
the foundation of another application, to which our de¬ 
cision does not extend. 

Bayley 5. The only question we have to con¬ 
sider is, whether the crown has a right to issue a levari 
facias for the debt in question, and upon that point, on 
principle, it seems to me there can be no doubt. Indeed 
the question is not discussed on principle; it is not 
sheiyn'in any respect to be inconsistent with legal prin¬ 
ciple. The only thing that is said is, that this is a new 
mode of proceeding, and that most mischievous conse¬ 
quences will result if such a mode of proceeding shall 
be adopted. I can conceive the mischievous conse¬ 
quences of a defendant withdrawing all his property 
from the effect of a judgment, and the preventing him 
from so doing may be attended with inconvenience to 
himself, but I am not aware of any mischievous conse¬ 
quences to the crown, or to the regular administration 
of justice, by this proceeding, where there is a judg¬ 
ment that the party do pay to the King a finp of a cer¬ 
tain sum. By the judgment the debt becomes a debt 
to the King of record, and it is payable to the King 
instanter. Part of the judgment is, that if at the expi¬ 
ration of the period which isNixed for the imprison¬ 
ment of the defendant, as another part of his senteq*^ 
the fine shall not be paid, but shall continue at that 
time due, then he is to remain in prison until that fine 
is paid. That is for a further remedy on behalf of the 
crown, but still it is a debt due to the erown from' the 
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very moment that judgment is pronounced. To say 
that the crown shall not be at liberty to sue out an exe¬ 
cution for its debt, is to place the crown in a worse situa¬ 
tion than tfyat in which the subject Stands. What is the 
common and ordinary course of a judgment ? Why, that 
an execution is to issue. Then, where there is a judgment 
that the party do pay to the King a particular fine, the 
judgment makes it a debt due to the crown; but why is 
not the crown to be at liberty to sue out an execution ? 
The case my Lord refers to, shews that a wit of levari 
facias was the course of proceeding adopted in that 
particular instance. The King has a right to proceed, 
in his own Court, for the purpose of recovering his fine. 
I take it, also, that the King has a right to choose his 
own Court for the purpose of suing out execution, at 
least, he is at liberty to adopt that Court in which the 
judgment is pronounced. Why, if the King’s fines were 
to be estreated into the Court of Exchequer, could there 
be any doubt that the Court of Exchequer would issue 
the process ? Then if there is no doubt of that, why is 
not the King at liberty to issue process out of this, 
which is one of his own Courts, as well as out of the 
Exchequer, which is another of his Courts. In Comyn’s 
Digest, tit. Viscount, it is said to be a part of the duty 
of the sheriff himself to levy the sums which are due to 
the crown, if it appears upon record that they are so 
due. (a) He is to take care of all that belongs to the 
crown, and likewise see that the King’s monies, 
which are due of record, shall be recovered and paid 
into the Exchequer. Without inquiring whether the 
sheriff would of himself have any such right, I can en¬ 
tertain no doubt that vrioere there is a judgment of the 
Court, that there shall be a payment of a fine to the 
King by the subject, that constitutes a debt from the 

(a) Com. Dig. Viscount, C. 5. “ And therefore the sheriff, ex officio, may 
scire and take to the King’s use the profits of all lands within his county, 
come to the King by descent, remainder, reverter or escheat; or by attainder 
for treason, petit>treason, or felony. ,r And see Com. Dig. Prerogative, D. 23. 
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Holroyd J. I am of opinion that the rule nisi in 
this case ought not to be granted, because the deter¬ 
mination of * The King v. Webb , (a) which has been re¬ 
ferred to, is a decisive authority for the present pro¬ 
ceeding. The principle of it is established by that case; 
but I think there is no case wanting upon the subject, 
because the principle appears to me to be founded upon 
the common law. In the case of The King v. Webb , 
11 it was ruled by the Court, that though one be in exe¬ 
cution for a fine to the King, yet a levari facias lies 
de bonis et catallis, and by such writ the sheriff may 
take ready money; and here was cited, in Kelygne’s 
time, one Cadmore’s case, the same rule.” Therefore 
it was held, that though the party was in execution for 
the fine, yet the levari facias goes to take his goods 
and chattels; and that appears to have been ruled in a 
case prior to the time of The King v. Webb. It appears 
to me to be founded upon the principle of the common 
law, that the King has a prerogative in that respect; 
it is a privilege which the subject has not, that the per¬ 
son being in execution for the fine, yet for the King’s 
debt the King has a right to take the body, lands, and 
goods of the party, until his dqbt is satisfied. So that 
even supposing the defendant Wbolf to be in execution 
for the fine, still the levari facias might issue against 
his goods and chattels; but the circumstance of his 
being in execution under the sentence of imprisonment 
makes no difference, for by the judgment of the Court 


subject to the King, and the King has a right to issue 
his process for the payment of it; and I see no incon¬ 
venience whatever arising from such a doettine, in this 
case, because that cannot be considered as an inconve¬ 
nience, which merely takes away from the party the 
opportunity of eluding the judgment of the Court. 


( a ) 2 Show . 173. 
2 G 
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IB If). he is to be still further imprisoned until the fine be 

The Kino P ai< *‘ 
against <- 

Woolf 

and others. Best J. It is a clearly established principle, that 
the King may have execution against the body, lands, 
and goods of the defendant. That is an acknowledged 
general principle of law, and as applied to the present 
case, the case of The King v. Webb is a decisive autho¬ 
rity. I have heard nothing to impeach the authority of 
that case. It is said, that being decided in the time of 
Charles the Second, it is a strong argument to impeach 
the authority of the case. For the same reason it might 
be said, that the soundest law laid down by Lord Hale 
and many other enlightened Judges of that time is of 
no authority. This defendant is not at this moment in 
execution for the non-payment of the fine. He is com¬ 
mitted for two years, and it is not until the expiration of 
those two years that the imprisonment begins for the 
non-payment of the fine. He is sentenced to pay a fine 
of 10,000/. and to be imprisoned two years. The fine 
becomes a debt of record to the crown, the very instant 
the judgment is pronounced, and it would be a very 
strange thing to say, that where there is a debt imme¬ 
diately due to the crown, there is no remedy for the re¬ 
covery of it. In fact, it would be placing the crown in 
this situation, that the greater the delinquency the 
greater Would be the difficulty and the danger of re¬ 
covering the penalty, for the longer the imprisonment 
imposed upon the defendant, the greater would be the 
opportunity for him tt^ remove his property, and delay 
the rights of the crowfi, and probably the fine could not 
be recovered at all. That seems to me to be inconsist¬ 
ent with common sense, and is a doctrine not to be 
found in any part of the law of this country. I think, 
that as the defendant is now confined for his offence, 
this is the proper and regular course of proceeding, for 
the purpose of recovering the fine which it has been 
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thought fit to impose upon him. It seems to me, that 
it would have a dangerous and mischievous effect if we 
were to doubt upon a principle of commdn law. In 
this particular case, any doubt upon the question would 
be attended with much mischief, for it does not appear 
that the whole sum is yet levied. If the Court, by 
granting this motion, were thereby to throw out an in¬ 
timation that there was a doubt of the propriety of exe¬ 
cuting this levari, it might perhaps prevent the exertions 
of those who are endeavouring to recover the whole sum 
for the crown, because any delay upon the subject, or 
any favour shewn to the defendant, would give him an 
opportunity of removing his property out of the reach 
of the Court, and of those who may have a claim upon 
it.- Under these circumstances, I think the Court are 
hound not to grant the rule in this case. 

Rule refused. 
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In the Fifty-ninth year of the Reign of George III. 


The King against the Sheriffs of Middlesex, 
in a Cause of Cooper v. Jagger. # 

^NDREWS in the last Term obtained a rule nisi 
for setting aside an attachment, on the ground 
that the same had been irregulafty obtained after notice 
that the defendant had been rendered, 
which it was founded, the case may be reheard in a subsequent term. 

# 

Chitty then opposed the rule, on the ground that re¬ 
jected bail could not render, and that the affidavit on 
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are competent 
to render; 
and an attach¬ 
ment afterwards 
moved for is 
irregular, (a) 


which the motion was founded was defective in not 
complying with the rule of Michaelmas Term last, (6) 
requiring the affidavit to state that the application for 
setting aside the attachment was really and truly made 
on the part of the sheriff or bail at his or their own ex¬ 
pense, and for his or their only indemnity, and it not 
occurring to the counsel at that time that the rule only 
applied to motions for setting aside an attachment 
regularly obtained, the rule nisi was discharged. 
Andrews now moved the Court upon an affidavit of 


(a) The render of the defendant is equivalent to perfecting bail, Chadwick 
v. Batty e, 3 M. St S. 283. Harford v. Harris, 4 Taunt. 669. and therefore 
it seems that the plaintiff has no reason to complain, if he has the security 
of the defendant’s body instead of the security of the bail. It has been 
said, however, that if the bail do not justify at the time appointed, and no 
further time be given, the bail are out of Court. Crompt. Prac. 3d cd. 64. 
Tidd, 6th ed. 270. But it seems that in K. B. bail who have been rejected 
are competent to surrender their principal, while tbeir names remain upon 
the bailpiece; and when one bail only had justified, and time had been 
refused by the Court to justify another, the Court held the render sufficient. 
Anon . May 24. East. 40 Geo. 3, K. B. 1 New Rep. 138. a. S. C. Tidd, 275. 
So, if on exception to bail notice be given of other bail, only one of whom 
justifies, and the names of the first bail still remain on the bailpiece, the 
first bail may surrender the principal. The King v. the Sheriff of Essex, 
5 T. R. 633. in which case the master reported, that there should have 
been a rule to strike out the two first bail, whose names remained upon 
the bailpiece, and that until that was done they might surrender the prin¬ 
cipal. In C. P. the practice is different, for although in that Court any 
bail are in general sufficient to make a surrender, yet bail who have been 
rejected are considered as no bail; and although no rule has been obtained 
to strike their names off the bailpiece, they are incompetent to surrender 
the defendant. Afills v. Head, 1 New Rep. 137. And in 3 ff'ils. 59. it 
was laid doyn as a rule by the Court, that when bail above are excepted 
to and cannot justi^ themselves, they are considered as no bail, and there¬ 
fore cannot render the defendant to prison; but other fresh bail may be 
put in, and before any exception taken to them they may render the de¬ 
fendant in discharge of themselves. It is dear even in C. P. that bail may 
render without justifying. Ha>\ v. TTalker, 1 Hen. Bla. 638; Setsocr v. 
Spraggon, 2 New Rep. 85. 'And in Bell v. Gate, 1 Taunt. 163. it was said 
by Heath J. that bail after they had been rejected ought enter into a new 
recognizance for the purpose of making the render; and that any persons 
whatsoever, even if they came out of Newgate, might become bail forthat 
purpose. See also, as to this point, Hohoard v. Andre, 1 Bos. St PuT 82; 
Jackson v. Morris, 2 Bla. Rep. 1179. Tidd, 6th ed. 275. 

(4) 2 Bar. & Aid. 240. . 
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the circumstances and of the mistake, that , the attach- 
ment might be set aside. 

Chitty shewed cause, and submitted that«such mo¬ 
tion could not be entertained, because the case had 
been once heard and disposed of, and therefore the 
Court would not allow the same matter to be discussed 
again. And he referred to the rule K. B. HU. 3 Jac . 1. 
by which it is ordered, “ that if any cause shall first 
be moved in Court in the presence of the counsel of 
both parties, and the Court shall then thereupon order 
between those parties, if the same cause shall again be 
moved contrary to that rule so given by the Court, 
then an attachment shall go against him who shall 
procure that motion to be made contrary’to the rule of 
Court so first made; and that the counsel who so 
moves having notice of the said former rule, shall not 
>be heard here in Court in any cause in that Term in 
which that cause shall be so moved contrary to the 
rule of Court, in form aforesaid.” And he referred to 
Tidd’s Prac. 6th ed. 531. 

But the Court held, that as the rule was made abso¬ 
lute on the former occasion, in consequence of a mis¬ 
apprehension of the facts, the rule of Court did not 
apply. 

The motion therefore being opened again, the facts 
disclosed on the affidavits were these the defendant 
was arrested on a latitat, returnable the first return of 
Easter Term. Two sets of baik of whom the plaintiff 
had notice, were upon oppositions severally rejected, 
and the defendant was afterwards rendered by the added 
bail, who had been rejected, and notice of such render 
was* given, notwithstanding which the plaintiff ob¬ 
tained an attachment against the sheriff. To set aside 
this attachment the application was made last Term, 
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and the question was, whether the added bail, remain¬ 
ing on the bailpiece, were competent to render the de¬ 
fendant, after two sets of bail had been rejected, and 
the time for putting in bail had expired. 


Chitty submitted, that under these circumstances it 
was not competent for the added bail to render the de¬ 
fendant, and referred to the practice of C. P. where 
bail rejected were considered incompetent to render 
their principal, being guilty of a species of contempt 
in offering themselves to justify, with the knowledge 
of their insufficiency. He admitted that it was laid 
down in the books of practice, that rejected bail might 
in this Court render, (a) But there were no reported 
decisions to that effect; and as the practice of the 
Court of C. P. was different, and in the present case 
bail had been twice rejected, the Court would not after 
so much delay, set aside the attachment. But " 


The Court said, that the practice of this Court 
was different from that of C. P. There was no re¬ 
ported case to be found in this Court which made a 
distinction as to the case where a defendant’s bail were 
twice rejected. The reason for allowing added bail 
the privilege of rendering their principal was, that 
their names still remained on the bailpiece, and which 
would continue their responsibility. Upon the whole 
therefore, the rule obtained last Term ought to be 
made absolute in the terms prayed. 

Rule absolute. 

{dyndd, 6th ed. 275. 

June 14th. Nichol against Wilton. 

a"w5 ofex-°* MOORE moved for a rale to shew cause why 

change by the several counts should not be struck out of 

tbeaMqpto]^ the declaration in this cause, they being alleged 
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to be superfluous, on an affidavit stating that the ac- 181Q. 

tion was brought by the payee, against the acceptor Nichol 

of a bill of exchange for 150/. and that the declaration against 

contained counts upon the bill of exchange, and whcre tlie j c 

counts for work and labour, with the usual money deration con- 

counts. The particulars of the plaintiff’s demand, de- raunts'-nThe 

livered under the usual order, merely stated that the *j iU » w ‘th counts 

J for work nnd 

action was brought by the plaintiff as payee, against labour and the 
the defendant as acceptor of a bill of exchange for SiTtileparU- 
150/., and did not, as usual, state that the plaintiff mindarecon- 
would resort to the other counts. Under these circum- fincd thc 

, . - , . cause of action 

stances it was submitted, that there was no pretence on the bill, the 

Court will not 

grant a rule for striking out the common counts if there be no complaint of vexation, (a) 


(*) The Court will grant a rule for striking out counts which appear 
on the face of the declaration to be manifestly superfluous. 

Anon. TVt'n. T. 1816. July 3. Comyn shewed cause against a rule 
which had been obtained by Andrews , for striking out superfluous counts. 
The .plaintiff had introduced into thc declaration a special indebitatus 
count for work and labor as an accountant, with a quantum, meruit count 
thereon, and two other counts for work and labour generally, with the 
money counts; and by the particulars of demand delivered, thc action 
appeared to be brought for the sum of 3/. 3*., for settling thc defendant’s 
accounts as an overseer of the poor of St. James's, Deptford. Lord Ellen, 
borough C. J. 1 should not be disposed to hold this rule strictly, and to 
strike out counts, even if they should not be expressly shewn to be ne¬ 
cessary : but these special counts for work and labour, and the general 
counts for work and labour, cannot be necessary; therefore thc rule must 
be made absolute, and as the plaintiff is an attorney, with costs.—Rule 
absolute, with costs.—See also Bowness v. tVUcock, Barnes, 360; Meeke 
V. Onlade, 1 New Rep. *289; Nicholson v. Croft, 2 Burr. 1188; Tidrl, 6th 
ed. 467 ; Price V. Fletcher, Cowp. 727 ; 1 Campb. 196 ; Clarke v. Mumford, 
3 Campb. 37. But where thc counts do not appear to be superfluous on 
the face of the declaration, the Court will not direct them to be struck 
out merely on the ground that the causes of action are not included in the 
particulars of demand. 

Williams v. Thompson , East. T. 1817, April 28. Ckitty moved for a rule 
to strike certain counts out of the declanation, on the ground that they 
were superfluous. Two counts were introduced for work and labour, as 
as well as a count for interest; and it was sworn that thc plaintiff had ad¬ 
mitted that he had no such demand against the defendant, and it was not 
included in the particulars delivered. Lord Ellenborough C. J. The 
counts in the declaration are not superfluous merely on thc face of them, 
and the admission alleged to have been made might be improvident.— 
Rule refused. 


Where the de¬ 
claration con¬ 
tains special 
counts for work 
and labour, be¬ 
sides thc gener¬ 
al counts, the 
special counts 
may be struck 
out on motion 
if they appear 
to be unneces¬ 
sary ; and thc 
rule was made 
absolute with 
costs where 
plaintiff was an 
attorney. 


Counts cannot 
be struck out of 
tiie declaration 
on the ground 
that they are 
superfluous, un¬ 
less they appear 
superfluous on 
the face of the. 
declaration. 
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1819. 

Niciiox. 

against 

Wilton. 


for introducing into the declaration the counts for 
work and labour, and the money counts, because the 
plaintiff could recover only upon the bill of exchange. 
All the other counts ought therefore to be struck 
out. 


Bay ley J. This wodld be going farther than we 
have yet done. It does not appear by the defendant’s 
affidavit that any of the counts alleged to be super¬ 
fluous were introduced for the purpose of vexation. 
The plaintiff had a right to insert counts on the 
original consideration of the bill, and though the par¬ 
ticulars in their present form do not advert to the 
common counts, yet this is not such a case of vexation 
as to induce us to grant a Rule Nisi. 

Holroyd J. & Best J. concurred. 

Rule refused. 


Tuesday, Baoley asainst Watkins. 

June22d. ° 


The Court will 
not refer a de¬ 
claration to the 


T HIS was an action by the payee against the 
drawer of a bill of exchange, and the declaration 


master to strike contained the usual money counts, and Andrews 

out superfluous t * 

counts, but they moved to refer the declaration to the master to strike 
wderfliem^o 11 * out t* 16 superfluous counts, after particulars of demand 
the 8t appear Ut ^ad delivered tq the defendant simply stating 

vexatious, (a) that the action was brought upon the bill of exchange 

in question. 


The Court said that this was an unusual appli¬ 
cation, and could no^be sustained, because if there 


(a) The practice has been stated to be, that when the objection is dear 
the Court will order the superfluous counts or matter to be expunged on 
motion in the first instance; but otherwise, they will refer it to the mas¬ 
ter or prothonotary, and decide upon his report. Tidd, 6th ed. 649. In 
Price v. Fletcher , Cowp. 727. the Court referred the declaration to the 
master to strike out the superfluous matter. 
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was ground for objecting to the declaration, the Court 
would themselves order the improper counts to be 
struck out. 

F. Pollock, Amicus Curia , said that about two 
years since, he had made a similar application to the 
Court, in a case where the declaration was upon four 
bills of exchange, two of which had been paid, and 
the Court said they would not refer the declaration to 
the master, but that the proper course was to apply to 
the Court to strike out the superfluous counts if they 
had been unnecessarily introduced. 


1819. 

Bagley 

against 

Watkins. 


Bay ley J. adopted this as the rule in these cases, 
and said, that if there was any reason to suppose that 
the counts objected to were introduced for the purpose 
of oppression, the Court would strike them out. 

Andrews said that he had no instructions to this 
cfiect, and therefore the 

Rule was refused. 


The King against Carlisle. /SlB 

T HE defendant being charged on several informa- An affidavit that 
tions and indictments tor printing and publishing ra i indictments 
certain blasphemous libels, was brought up last term ° r caU8es mu8t 

r ' ° r . have as many 

to plead thereto, when he obtained time to plead until stamps as there 

Arc cases to 

the present Term, and on a former day he was ac- which the affi. 

cordingly brought up again to plead. The defendant JonfounS 

on that occasion tendered an* affidavit relating to the thereon apply. 

* («) 

Every copy of a libel sold by the defendant is a separate publication, and liable to a dis¬ 
tinct prosecution: and though the defendant be prosecuted by informations filed by the at¬ 
torney general, as well as by indictments on the part of a different person for publishing dif¬ 
ferent copies of the same libel, the Court null not restrain the proceedings, (A) 

(a) Vide 55 Geo. 3. c. 184. ached, part 2. “ Affidavit to be filed, read, 
or used in any of the courts of law or equity at Westminster, or the Great 
Sessions in Wales, or of the counties palatine of Chaster , Lancaster , and 
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Two separate 
affidavits on one 
stamp cannot 
be read. 


indictments and informations, written upon one stamp 
only, for the purpose of founding a motion thereon. 
But the Court were of opinion, that as the affidavit 


Durham, or before any judge or master or other officer of any of the said 
courts, or before the Lord High Chancellor or the Lord Keeper or Commis¬ 
sioners of the Great Seal sitting in matters of bankruptcy or lunacy, 2#. 6rf. 
Affidavit to be filed, read, or used, in any other court of law or equity in 
England, except in actions or suits where the debt or damage or thing claim¬ 
ed or demanded shall be under the amount or value of 40#., 1#. 6rf.’* Sec 
also 48 Geo. 3. c. 149. Sched. part 2. s. 3. In C. P. where the affidavits in 
four causes were each of them entitled in all the four but there was only 
one stamp on each affidavit, and an objection was taken on this acconnt, 
the Court held the objection fatal, but allowed the counsel to amend by 
striking out three of the names and forthwith reswearing the affidavits 
in the fourth cnusc, which made them good affidavits in that cause. Anon. 
3 Taunt. 469. In like manner, two separate affidavits require separate 
stamps, though they arc contained on the same paper. 

Anonymous. HU. T. 1815. Jan. 23. Curwood objected to the reading 
of an affidavit, on the ground that separate affidavits were contained on 
the same paper, one being indorsed on the other, and only one stamp 
was affixed, though the affidavits were entirely distinct. He distinguish¬ 
ed this from the case of a joint affidavit by several persons: and the 
Court held the objection valid. But it has been determined in this Court, 
that an affidavit with a single stamp is sufficient to found four Rules. 
The. King v. Muller, Trin.T. 1813. July 1st. on a quo warranto prosecu¬ 
tion. With respect to agreements, it is held that where there is a com¬ 
munity of interest between several persons in the same subject matter, one 
stamp is sufficient, although the several interests of different persons arc 
combined in the same agreement. Goodson v. Forbes, 6 Taunt. 171; 
Baker V. Jardine, 13 East, 235, h; Davis v. JFiUiams, 13 East, 232; Bowen 
v. Ashley, 1 New Rep. 274; 6 Taunt. 175. But where an agreement 
relates to several subjects, and at the same time affects the separate in¬ 
terests of several persons, there ought to be a separate stamp for ea c h 
party against whom or in whose favour the instrument is offered in evi¬ 
dence. Doe dcm. Copley v. Day , 0 13 East, 241; Robson v. Hall, PeakJs 
Rep. 128; The King v. Reeks, 2 Stra. 716. 2 L. Raym. 1445; Powell v. 
Edmunds, 12 East, 6; *Perry v. Bauchier, 4 Campb. 80; IFaddington V. 
Francis, 5 Esp. 182. Phil. Ev. 448. See also, as to the stamp on affida¬ 
vits of debt, Gilhj v. Lochier, Dougl. 217 ; Crooke v. Davis, 5 Burr. 2691. 
13 East, 237, note per BuUer J. * 

{b) Even where two indictments are preferred for the same offence, 
the defendant cannot plead in abatement that another prosecution is de¬ 
pending, but one of the indictments may be quashed on motion, on the 
ground of insufficiency. Sir W. Wit kapok's Case, Cro. Car, 147. Lord 
Raym. 922. Faster , 104, 5, 6. Dougl. 240. Hawk. B. 2. c. 34. s. 1. 
Com. Dig. Indictment. L. 1 Chitty's Crim. Law, 446,478. 
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had reference to several indictments and informations, 
it could not be received unless there were os many 
stamps as there were cases to which the affidavit re¬ 
ferred. The defendant was accordingly # remanded 
until this day, when he came up with an affidavit free 
from the objection to which the Court had formerly 
adverted. The affidavit stated, that the defendant was 
now under prosecutions by indictment, at the instance 
of the Society for the Suppression of Vice, for the 
same description of offences as those for which infor¬ 
mations were filed against him by the Attorney Ge¬ 
neral. The defendant admitted, that the indictments 
preferred against him by such Society were for differ¬ 
ent publications of copies of the same libels for which 
he was prosecuted by the Attorney General. 

Tiie Court said, that there was nothing incom¬ 
patible in the proceedings against him by the Attorney 
General and those which had been instituted by the 
Society for the Suppression of Vice, because every 
copy of the same libel sold by the defendant was a 
separate publication, for each of which he was liable 
to be prosecuted criminally. 

The defendant then pleaded Not guilty, to each of 
the informations and indictments with respect to 
which he had obtained time to plead until this Term, 
and was informed that he would be tried at the ad¬ 
journed Sittings in London after this Term. 


Morris against Hunt. 

j^CTION of debt, by the high bailiff of Westminster , 
to recover from the defendant his third share or 
proportion of the expense of. erecting hustings, paying 
poll clerks, &c. at the last general election for the city 


1819 - 

The Knro 

against 

Carlisle. 


Monday, 
June 14th. 

The 53 O. 3. 
c. 152. is apublic 
act, because it 
relates to a 
branch of the 
legislature, and 
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Morris 

against 

Hurt. 

therefore in an 
action founded 
on that statute 
attheBuitofthe 


18 19 . of Westminster, the defendant having been one of three 

candidates who had offered themselves to represent 
that city in Parliament. The defendant pleaded the 
general isgue nil debet. At the trial before Abbott C. J. 
at the Sittings at Westminster after last Term, a ver¬ 
dict was found for the plaintiff, damages 274 /. 

high bailiff of Westminster , to recover the expenses of erecting hustings, &c. on the election 
of members of Parliament, it is not necessary to produce an examined copy of the act. 

In such an action, it is not necessary to produce the speaker’s writ to the sheriff, to shew 
that the election was duly held; but the sheriff’s precept is sufficient—nor it it necessary for 
the high bailiff to prove that he has taken the oath against bribery—nor is it necessary to 
produce the appointment, if it be proved that he acted as high bailiff—nor is it necessary 
to produce the poll-book to prove defendant a candidate, if it be proved that defendant used 
the hustings, &c. as a candidate.—Where three candidates were liable for expenses of 
hustings, &c. and two of them paid a charge for which they were not liable by law; Held, 
that the excess above the legal payment could not be applied in favour of a third candidate 
against whom an action was brought. The high bailiff of W. cannot charge a candidate with 
expense of constables to keep the peace at an election; but under the head of expense of 
erecting hustings, he may charge for persons to watch them at night, beer to the workmen, 
paviour’s bill for restoring the ground, and surveyor’s bill. The Court will not grant a new 
trial on the ground that an item of charge has been allowed by the jury, which could not be 
recovered by law, when the sum charged amounts only to a third part of 10*. (a) 


(a) See the Acts of Parliament 51 Geo. 3. c. 126. and '53 Geo. 3. c. 152. 
and the cases of Morris v. Burdett , 1 Campb. 218; Morris v. Lord Coch¬ 
rane, l M. & S. 283; Morris v. Burdett, 2 M. & S. 212. The statute 
23 Hen. 6. c. 9. relating to bail-bonds, is a public act, for though it relates 
to the duties of a particular officer, namely the sheriff, yet it concerns the 
general administration of justice, and confers the privilege of being bailed 
upon all the King’s subjects; and moreover the stat. 4 and 5 Ann, c, 16. 
s. 20. which enables the sheriff to assign bonds taken under the 23 Hen. 6. 
has made the latter act a general law. Samuel v. Evans , 2 T. R. 569; 
Lovell V. the Sheriffs of London, 15 East, 320; sec also Rex v. Ilauiin, 
Sid. 209; Butted* Nisi Prius, 223, 4 ; Bac. Ab. Statute, J.; Com. Dig. 
Parliament R. 6 and 7. 2. By stat. 51 Geo. 3. c. 126. a.4. it is enacted, that it 
shall be sufficient for the plaintiff in any action of debt given by this act to 
set forth in the declaration or bill that the defendant is indebted to him in 

the sum of --, and to allege the particular offence for which the action 

or suit is brought, and that the defendant hath acted contrary to this act, 
without mentioning the writ of summons to Parliament, the precept there¬ 
on, or the return thereto, (and so in an indictment, &c.) and upon trial of 
any issue in any such action or indictment, &c. the plaintiff or prosecutor, &c. 
shall not be obliged to prove the writ of summons to Parliament, the precept 
thereon, or the return thereto, or any warrant or authority to the bailiff 
grounded upon any such writ of summons. Vide King v. Pippett, 1 T. R. 
235, 238; Rex v. Meade, 1 Holt, 593 ; 2 Stark. 205, S. C. 3. Where on a 
quo warranto information against the defendant for exercising a corporate 
office, it was proved that the defendant had not taken the sacrament within 
a year after his election, according to the stat. 13 Car. 2. c. 12. and it was 
said in answer that it did not appear that the other party who had been 
elected had not been guilty of the same omission, the Court held that it 
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The defendant in person now applied to the Court 
for a rale to shew cause why the verdict should not he 
set aside and a nonsuit entered, or why there should 
not be a new trial granted. In support of the first 
part of his motion, he took several objections.—- First, 
that the original writ directed by the speaker of the 
House of Commons to the sheriff, authorizing him to 
hold the election, ought to have been produced, in¬ 
stead of the precept, upon whidft the plaintiff solely 
relied as having been directed to him by the sheriff, to 
hold the election as high bailiff of Westminster . Se¬ 
condly, that there ought to have been an office copy of 
the 53 G. 3. c. 152. produced in evidence to prove the 
plaintiff's title to sue, inasmuch as that act of parlia¬ 
ment must be taken to be a private act, no clause hav¬ 
ing been introduced therein to make it public. Thirdly , 
that there was no proof of the plaintiff having taken the 
oath against bribery and corruption required by 2 G. 2. 
c. 24. before he proceeded to take the poll. Fourthly , 
that the poll-book ought to have been produced, for 
the purpose of shewing that the defendant was a can¬ 
didate at the election: and, Fifthly , that the plaintiff’s 
appointment as high bailiff should have been pro- 

must be presumed that he had conformed to the lav. The King v. Haw- 
kina, 10 East, 211; Bennett y. Clough, 1 Barn, and Aid. 461, 3; Williams 
y. East India Company, .3 East, 192. 4. On an indictment for perjury 
committed by the defendant before a surrogate in an ecclesiastical court, 
proof that the person who administered the oath acted as surrogate, has 
been held sufficient prima facie evidence of his appointment* Rex v. Ve- 
relst, 3 Campb. 432. So in the case of peace officers, justices of the peace, 
constables, &c. it is sufficient to prove that they acted in these characters, 
without producing their appointments. Per Buller J. in Berryman y. Wise, 
4T.R.366. And see Radford y.M'Intosh, 3 T. R. 632. 5 T.R. 623. 6 Id. 
663. 2 Stra. 1005. Phil. Ev. 180. 5. See asjo the poll-books. Mead y. Ro¬ 
binson, Willes , 423 (a), 4. 6. In Morris y. Lord Cochrane, 1 M. &.S. 283. it 
was held, that the candidates were not jointly liable for the expenses of 
the hustings, but that each candidate was severally liable for a moiety of 
the expenses. See Drake v. Mitchell, 3 East, 251. See also as to the ex¬ 
penses for winch a candidate is liable at the election, Morris y. Burdett, 
1 Campb. 218.51 Geo. 3. c. 126; and as to granting a new trial, see Turner 
v. Lewis, ante 265, and notes. 
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duced. The third objection was not taken at the trial. 
In support of the motion for a new trial, the defendant 
urged a misdirection of the learned Judge to the jury. 
It appeared at the trial, that there were certain items 
of charge in the plaintiff's demand, which the learned 
Judge was of opinion he could not recover as against 
• any of the candidates, such as the charge for con¬ 
stables, &c. The other candidates at the election, 
Sir Murray Maxweft and Sir Samuel Romilly , had paid 
tlieir respective shares of the aggregate demand made 
against them, including the items which the learned 
Judge was of opinion the plaintiff could not recover 
at law. The defendant contended at the trial, that 
these surplus payments made by the other candidates 
ought to go in reduction of the demand made against 
him in this action; but the learned Judge charged the 
jury, that if the high bailiff of Westminster had taken 
from the other candidates more than he ought to have 
received, that was a matter which only concerned 
those candidates, but was res inter alios with respect to 
the present defendant, and could not be set off in the 
present action. The defendant now contended that 
this was a misdirection, and that in all events he was 
entitled to a new trial. 

Abbott C. J. This is an application to the Court 
either to set aside the verdict and enter a nonsuit, or 
to grant a new trial. 'As to the first part of the appli¬ 
cation, several* objections have been taken. With re¬ 
spect to the second objection, namely, that the act of 
parliament upon which the plaintiff sues is a pri¬ 
vate one, and that consequently an office copy of it 
should have been produced, I think the objection is 
not well founded. I was of opinion at the trial, and J 
am still of the same opinion, that this is not a private 
but a public act of parliament. It relates to a branch 
of the legislature of the kingdom, and that is sufficient 
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to give it the character and operation of a public act, 
without the necessity of introducing a specific clause for 
that purpose. It has been held, that an act of parliament 
relating to the Prince of Wales?s rights in # the duchy 
of Cornwall , is a public act, by reason of the rank and 
importance of the personage to whom it relates, (a) 
By parity of reasoning, the act of parliament in ques-# 
tion, from its nature, is a public act. It seems to me, 
therefore, that this objection cannot be supported. 
The next objection is, that there is no proof of the 
plaintiff having complied with the provisions of the 
2 Geo. 2. c. 24. which directs, that the high bailiff, 
before he proceeds to take the poll, shall swear that he 
has not received or been promised any gift or reward 
for making the return. The omission to take this oath 
might subject the high bailiff to severe penalties for 
the breach of his duty, but it would not make the 
election void. We are not, however, to presume any 
person guilty of a crime, until the fact is proved. The 
presumption of law in cases of this kind always is, 
that the public officer has performed his duty. It is 
said here, that the plaintiff has not done his duty in 
taking the oath prescribed by law. The onus of proof 
that he has not lies upon the defendant, whose busi¬ 
ness it is to sustain his charge by evidence. In the 
absence of all proof upon this point, we are not to 
presume that the plaintiff has been guilty of a crime. 
Another objection made is, that the writ to *he sheriff 
ought to have been produced, in order to shew that the 
election was duly made. I thought at the trial, and 
I still think, tfiat that was not necessary. It has been 
held in an action brought upon*the statutes of bribery, 
that in order to prove an election in a borough it is 
not necessary to produce the original writ to the she¬ 
riff, it being sufficient to prove the sheriff's precept to 
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(a) The Prince’s Case, 8 Co. 28 b. 
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Morris 

against 

Hunt. 


the mayor or bailiff, (a) That is a veiy reasonable 
proposition, which ought to prevail, especially against 
a gentleman who is proved to have been a candidate 
at the election, and who acted throughout in a con¬ 
spicuous manner. I am of opinion, however, that 
proof of the precept from the sheriff to the high bai¬ 
liff was sufficient proof that the election was duly 
held. The fourth objection is, that the poll-books 
ought to have been produced for the purpose of shew¬ 
ing who were the candidates at the election. I was 
of opinion at the trial, and I am still of the same opi¬ 
nion, that they need not have been produced, because 
I think that they were not only not the best evidence 
of the fact of the defendant being a candidate, but 
they were hardly any evidence at all. It was con¬ 
tended at the trial, on the part of the defendant, that 
in order to shew that he was a candidate within the 
meaning of the act of parliament, for the purpose of 
making him chargeable to the expense of the election, 
these books should have been produced; but for that 
purpose I think they were not necessary. If it had 
been suggested then, that the poll-books ought to 
have been produced, in order to shew that the poll 
had been duly and accurately taken, the objection 
would have assumed a different form; but without 
saying what effect it would have, I think the defendant 
is not now at liberty to avail himself of it, after the 
verdict has passed against him, in applying for a new 
trial. If the defendant were now to be allowed to 
take advantage of this objection, it would have this 
effect, that a defendant might purposely abstain from 
taking an objection which he might make at the trial, 
and then, after the trial was over, come to the Court 
and obtain a new trial, thereby casting upon the plain¬ 
tiff unnecessary expenses. It appears to me, therefore, 


(a) Vide Mead v. Robinson, Wilks, 426. 
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that if the defendant meant to take advantage of 1819* 
the objection in this form, he should have taken it at Moras 
the trial. With respect to the other part of the de- iffuyrr. 
fendant’s motion, namely, for a new trial, I am also of 
opinion that no sufficient ground has been made out 
for disturbing the verdict. The defendant at the trial 
took several exceptions to some of the items in the * 
plaintiff’s account, for which he contended that he was 
not liable; I recollect in particular, that he objected to 
the charge made for wages, paid to persons employed 
to take care of the hustings during the night. I re¬ 
collect also that he objected to a charge for beer 
given to the workmen employed in erecting the hus¬ 
tings. It appeared to me that the expense of watch¬ 
ing the hustings during the night, fairly and reason¬ 
ably fell within the head of expense of erecting the 
hustings; for if they were not watched during the 
night, it is most probable that they would have been 
pulled down before the morning. I thought also that 
the charge made for beer given to the workmen could 
not be withdrawn from the consideration of the jury, 
as that charge was in effect part of the wages of the 
workmen. I also thought that the paviour’s bill might 
be fairly included in the charge for erecting the hus¬ 
tings. There were other items, such as the charge for 
constables, which ought not to form any part of the 
charge against the defendant, because it was a neces¬ 
sary part of the plaintiff’s duty to employ constables 
to keep the peace. Under these circumstances I left 
three questions for the consideration of the jury: first, 
whether in poinfof fact the defendant was a candidate 
at the election; secondly, supposing they found that 
the defendant was in fact a candidate, how many per¬ 
sons were candidates, because upon that would de¬ 
pend the amount of damages for which the defendant 
would be liable; and thirdly, 1 told them that the de- 
° fendant ought not to be prejudiced by any payments 
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Hunt. 


made by other candidates, but on the contrary he had 
a right to object to any items in the account which 
were objectionable. At the same time however I told 
them, on the other hand, that tEe defendant ought not 
to have the benefit of any payments which the other 
candidates might have made, in respect of items for 
which they were not liable at law; because it must be 
considered that those payments were not made for his 
benefit, but for the benefit of all the parties; for al¬ 
though he was not to be prejudiced or concluded by 
their payment, yet at the same time he was not entitled 
to any benefit, in respect of matters for which by law 
the other candidates were not liable. As to the charge 
for the hustings, I left it with them to say what 
reasonable sum ought to be allowed, stating to them 
my opinion, that under that head ought to be included 
the charge for watching the hustings, the charge for 
beer, the paviour’s bill, the surveyor's bill, and other 
small items incidentally connected with the expense of 
the hustings. If there was any thing wrong in my 
direction to the jury, or if my learned brothers shall be 
of opinion that I ought not to have left the ques¬ 
tion to the extent I have mentioned, then the defend¬ 
ant will be entitled to a new trial. 


Bay ley J. I am clearly of opinion, that there is no 
ground made out in this case for entering a nonsuit, nei¬ 
ther is there any for granting a new trial. As tothe first 
objection in support of the motion for a nonsuit, 
namely, that the act of parliament upon which the 
plaintiff declares is not a public but a private act, I 
am of opinion that i( has no foundation. This is not 
an act of parliament passed for the benefit of a parti¬ 
cular private individual, but is one in which the whole 
kingdom is interested, as well as interested in the ques¬ 
tion which has now arisen upon it. The act, neither 
in the preamble nor the title, purports to be framed on 
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tjie foundation of a petition of the high bailiff of West- 1819* 

minster, for his individual benefit, but its very title mobrTs 
shews that it is of importance to the whole kingdom, hunt! 
for it is “ An act to continue until the 1st day of 
January 1819; an act made in the 51st year of his 
present Majesty, to explain and amend the laws 
touching the election of knights of the shire to serve in 
parliament for England, respecting*the expenses of hust¬ 
ings and poll clerks , so far as regards the city of West¬ 
minster .It seems to me that the qualification intro¬ 
duced in this act of parliament, with a view to the 
candidates for the particular place for which it is 
framed, makes no difference in the question of its being 
a public act, inasmuch as it relates to a branch of the , 
legislature in which the whole kingdom is interested. 

Then upon the question whether the poll-book should 
have been produced or not, in order to ascertain whe¬ 
ther the defendant was a candidate, it appears to me 
that it was not necessary ; for in the case of Morris v. 

Burdett, (a) had the poll-book been produced,lt would 
not have proved that the defendant was a candidate 
within the meaning of this act. The question of the 
defendant’s liability here depended upon the fact, 
which was distinctly proved, of his having actually 
used the hustings during the election. As to the ob¬ 
jection that the sheriff’s writ was not produced, there 
appears to me to be nothing in it. It is quite suffi¬ 
cient, it order to prove that an election has taken 
place in a borough, to shew that there was a precept 
from the sheriff,^commanding the returning officer to 
proceed to 4 the election. The returning officer has*no 
right to dispute whether the sheriff has a right or not 
to issue his precept. In point of practice, the produc¬ 
tion of the precept is quite sufficient to shew that the 
subordinate returning officer had a right to hold the 
flection. As to the objection that the high bailiff’s 

' (a) 2 il/. & S. 212. ' 

21 
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appointment was not produced, it appears to me that 
its production was not necessary. It is quite unneces¬ 
sary to produce the high bailiff's appointment, for it is 
sufficient in every case of a 'public officer, even of the. 
highest authority, to shew that he had from time to 
time acted in the situation. In the case of a justice 
of the peace, it is not necessary to produce his com¬ 
mission, it being siJfficienl to prove that in point of 
fact he acted as a justice of the peace. It is then said, 
that the high bailiff should have proved that he had 
taken the oath against bribery and corruption ; the 
act of 2 G. 2. c. 24, is only directory, and even sup¬ 
posing it to have been proved that the plaintiff had 
not taken the oath, that would not vacate the election, 
but only subject him to punishment. The law pre¬ 
sumes that a public officer does that which is legal, 
until the contrary is sheijyn. The care of Williams v. 
The East India Compamff\a) amongst many other au¬ 
thorities to the>'same effect, establishes this proposition. 
The objections therefore in support of the nonsuit are 
thus disposed of. As to the question whether there 
should be a new trial, the objection seems to me to 
be, that inasmuch as the sum of 624/. which has 
been paid by the other two candidates out of the sum 
of 823/. the original demand against the three, and 
therefore the balance between 823/. and 624/. being 
199 /. is Hi that could be recovered from the defendant. 
The anlwer to that objection is, that • the dJfcndant 
was liable fof one third of 823/. and that no part of 
th^t sum was intended to be paid by the other candi¬ 
dates for and on behalf of the defendant/but those 
sums were respectively paid by them on their own 
account to the. high bailiff, who made a distinct 
charge, and claimed 312/. from each of those candidates 
respectively, each having separately paid his third 
- J, 


(«) 3 E. R. iy2. 
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part. If they have paid more than by law they were 
bound to pay, that is a matter between the high bailiff 
and them; it is ret , inter allot, with respect to the 
present defendant. I am of opinion, that the items of 
charge objected to by the defendant are such as may be 
recovered by the plaintiff under this act of parliament, 
as being incidental to and connected with the expense 
of erecting the hustings. It appears that there is a 
charge of ten shillings made for cleaning the portico 
and steps of the Church. That would make about 
3s. 4 d. to each of the three candidates. Whether that is 
an item that might lawfully be charged, I shall not de¬ 
cide ; but assuming it to be unlawful, it does not seem 
to me that it would be a sufficient ground for granting 
a new trial, and I am not aware of any authority that 
would authorise us in granting a new trial upon such 
an objection. It appears to me to fall within the 
rule of' law de minimis non curat lex. As to the other 
items of expence, I am of opinion tlifct the jury were 
correctly charged l>y my Lord; and for these reasons, 
it appears to me there is no ground made out for en¬ 
tering a nonsuit or granting a new trial. 


181 ». 

Morris 

against 

Hurt. 


Holroyd J. and Best J. concurred. 

Rule refused. 


Thurlt against Faber. 


Thursday, 
June. 17tli. 



URWOOD on a former day obtained a rule, call¬ 
ing on the plaintiff to shew cause why tlic defend¬ 


ant should not be discharged ouUof custody on filing 


Affidavit made 
in this country 
to verify the 
handwriting of 
the British vice- 


consul, before whom an affidavit of debt was made abroad, must contain the addition of the 
deponent, and the defendant’s obtaining a habeas corpus does not aid the omission. Snn- 
ble, that an affidavit of debt made before a British vice-consul abroad, in the absence of 
the consul, is sufficient to hold a defendant to bail, (a) 


By rule K. B. Mich. 15 Cur. 2. it is ordered that the true place of 
and true addition of every person who shall make affidavit in Court 
all be inserted in such affidavit. Tidd, 6th ed, 18J,2. See also 

2 12 
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common bail, on two grounds. First, that the affidavit 
of debt, which was sworn at Paris before the British 
vice-consul, did not state that i|#iras sworn before a 
competent authority ; and secondly, that the affidavit 

tlie cases 1 East, 18. 330. I'aissier \. Alder ton , 3 At. & S. 165. Hol~ 
compt v. Lumpkin , MSS. There is no such rule in C. P. Anon. 6 Taunt. 
73. It has been held a sufficient compliance with the rule, in an affidavit 
made by a clerk, that he was described as clerk to his employer, whose 
address was stated. 

Anon. Jl/icA.T. 1814. Nov. 26. Espinaste moved for a rule to shew 
cause why the defendant should not be discharged out of custody on 
■^rl erk* nia Ccomm °n bail, on the ground that the affidavit to hold to bail, which 
described to be was made by a clerk, did not state the residence of the deponent, but only 
as that of his that of his employer. Bayley J. thought the affidavit sufficient in this 
employer. respect, and intimated that the same doctrine had been held before. The 

object of requiring the addition to be stated is, that it may be known 
where the deponent is to be found. Per Curiam. Rule refused. See 
Hatlap r. Thorne, 1 At. & S. 103. 

In general, an affidavit made abroad for the purpose of holding a de¬ 
fendant to bnil ought to contain all the requisites that are essential to 
affidavits for holding to bnil in England: and therefore it was deemed 
necessary ^ state, in an affidavit made in Ireland for ths purpose of ar¬ 
resting the defendanfflu this country, that he had not made a tender of 
the money in bank notes. Nesbitt v. Ppm, 7 T. R. 376, note. Stewart 
v. Smith, 1 Bos. & Pul. 133. Tidd, 6th ed. 184. 

Respecting the officer before whom affidavits made abroad are to be 
sworn, it has been holden, that an affidavit of the due execution of a war¬ 
rant of attorney, and sworn before a Justice of the Peace at Edinburgh, 
^insufficient for entering up judgment on an old warrant of attorney: it 
should have been sworn before a Lord of Session. Knight v. Hennell. 
Sinclair v. Rent out. Tidd, 579. In Dalmcr v. Barnard, 7 T. R. 251. a 
rule was obtained on an affidavit purporting to have been taken before a 
person who stiled himself high bailiff and chief magistrate of the district 
of Douglas in the Isle of Man, and on another affidavit made in this 
Court by another person who swore that he had seen the high bailiff and 
chief magistrate write, and that he verily believed the writing subscribed 
was his proper hand writing. In Omeally v. Newell , 8 East, 364. the af¬ 
fidavit to hold to bail was made at Paris before a person of the name of 
Bonomee, who verified the affidavit in this manner: “ Sworn at Paris on 
(a certain day) before me, notary public magistrate competent in this be¬ 
half, and duly authorized b$ the laws of France to administer oaths and 
take affidavits. Signed D. F. C. Bonomee .” And the signature of Bonomee, 
and that he was a magistrate of France authorized to administer oaths 
and take affidavits, were verified by a proper affidavit sworn here. In 
Voght v. Elgin, temp. Lord Kenyan , the defendant was held to bail on 
an affidavit made before the proctor of Hamburgh, his signature and au*. 
thority to administer an oath being also verified by affidavit made in th* ■< j 
country. 8 East, 372. | j 
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of Mr. Morier the chief consul, verifying the hand-' 
writing of the vice-consul, was informal, inasmuch as 
there was no addition to his name. 

Gaselee now shewed cause, and with respect to the 
first point, referred to Beawes* Lex Mercatoria, ( b) to 
show that British consuls abroad are authorised to 
take affidavits of debt, and that during their absence 
the vice-consuls are vested with the same power. He 
produced an affidavit made by Mr. Morier , stating 
that this power was exercised by and vested in the 
vice-consul at Paris . He urged, as a preliminary ob¬ 
jection to the present application, that the defendant 
should have protested against the legality of his arrest 
in the first instance, and that by suffering that oppor¬ 
tunity to pass, and having caused himself to be re¬ 
moved to London by habeas corpus, he had acknow¬ 
ledged the validity of the plaintiff's preceding. 
But upon this point 

The Court were of opinion that the defendant's 
removing himself by habeas corpus did not affect his 
right to question the legality of his confinement, that 
being only a step towards bringing the matter fairly 
to issue. With respect to the other objections, the 
Court asked Curwood what he had to say with respect 
to the authority which appeared to be vested in vice- 
consuls to take affidavits of debt? and the learned 
counsel then said he would waive all consideration 
upon that point, and confine himself to the want of 
addition to the name of Mr. Morier, whose affidavit 
was simply entitled u David Richard Morier of 37 
Argyll Street,” without any other words of descrip¬ 
tion. 


( b) Beawes, 6th cd. 421, &c. As to Affidavits made abroad, see Tidtf, 
6th ed. 184. 1 Self. Prac. 1st ed. 110, 1. 
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181<). Gaselee, contr&, submitted that the known official 

Tju'blt character of Mr. Morier was sufficient. 

against 

Fabef. 

The Court, however, held that the necessity of 
an addition to the names of persons making affidavits 
had been long established; and as this had been omit- 
ted'in the affidavit which verified the hand-writing of 
the vice consul, the defendant was entitled to his dis¬ 
charge. 

Rule absolute. 


Monday , 
June 21st 


The Bank of England against Atkins. 


The rule abso- IMA IIK on a former day moved to set aside the 
!ng C principaJ 1 *" judgment in this case for irregularity, the rule 
an biil nt f rCSt ° n a ^ so ^ ute f° r computing principal and interest on the 
change must in this Court be served on defendant before final judgment can be signed, (a) 


A rule absolute 
to compute 
principal and 
interest on a bill 
of exchange 
must be served. 


The service of 
a rule nisi to 
compute princi¬ 
pal and interest 
on a bill of ex¬ 
change on one 
of two defend¬ 
ants, is insuffi¬ 
cient. 

It is not neces¬ 
sary (unless 
where a party is 
to be brought 


(a) See Dauson v. Sladford, post 468; see also Clarke v. Wood, 25th 
May, East. T. 1816. 

Curwood shewed cause against a rule which had been obtained by An¬ 
drews, to set aside a judgment on a promissory note, on the ground that 
there had been no service of the ndc absolute to compute principal and 
interest, and he relied on the case of Sellers v. Tufton, HU. 1813, which 
he said was precisely the same case. But the master read a note of that 
case, by which it appeared that there was only a want of the notice of com¬ 
putation. And Le Blanc said the rule nisi and rule absolute to refer to the 
master, must both be served, but there need not be any notice of the tax¬ 
ing. If the defendant wish it, he must take care to obtain a rule to be 
present. The Court held that tlfe rule absolute ought to have been served; 
and the rule for setting aside the proceedings was made absolute accord¬ 
ingly. Earner v. Wood , East, T. 1816, & F. 

With respect to the mode of service , it has been determined, that where 
there arc two defendants, sen-ice of the rule to compute should be made on 
both. Flindt v. BigneU and another, 21st Nov. Mich. T. 1815. In this 
case, on a motion made by Cfoss, it appeared that service of the rule nisi 
to compute principal and interest had. been made on one only of two de¬ 
fendants, and Le Blanc J. said it was insufficient; but on the service of 
the rule nisi, it is sufficient that a copy of the rule has been served, and 
it is not necessary that the original rule should be shown. 

Belairs v. Poultney, 12th May, East. T. 1817. Wolford moved to makea 
rale absolute for computing principal and interest. The affidavit did not 
state that the original rule was shewn to the defendant. He referred to Tidds 
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bill of exchange upon which the action was brought, 
jnot having been served upon the defendant before 
final judgment had been signed. The rule in question 
was made absolute on the 24th of May, # and on the 
25th judgment was signed, and since then the defend¬ 
ant had brought a writ of error, the affidavit not dis~ 
closing when it was broughl. 


1819. 


The Bank 
O r EXGL4KD 
against 
Atkins. 


Denman now shewed cause, and submitted that this 
was no irregularity according to the practice of this 
Court. He admitted that it was otherwise in the 
Court of Common Pleas. 

Practice, 525, where the distinction was taken between the practice of this 
Court and the Common Pleas: “ In the K. B. it does not seem to be ne¬ 
cessary to shew the original at the time of the service, [Vida dictum 
contri, 2 Stra. 877.) but in the C. P. it is reported to have been holden 
by the Court, in Wye v. Wright , Barnes, 403. that in order to make a per¬ 
fect service of a rule, the original rule must be sworn to have been shown 
to the party at the time of serving the copy. The Court said, they would 
not alter the established practice of this Court, which seemed to be founded 
on convenience; and after much consideration And a referenced© the forms 
of affidavits {Titld, App. 4th ed. 175, 146), the rule was made absolute, 
'('he last two cases, in pointing out the manner in which the service must 
be made, are also important to show the necessity of service ; inasmuch as 
these questions could never have arisen, if service of the rule had been 
altogether unnecessary. 

It is observable however, that provided the rule to compute be duly 
served, no notice of the computing is necessary in K. B. although it is 
otherwise in C. P. Anon. Feb. 3. HU. T. 1816. Taunton moved to set asidea 
judgment on a promissory note, no notice having been given of the com¬ 
puting principal and interest, and cited Braming v. Patterson. 4 Taunt. 
487. in which it was held, that a proceeding by reference to the protho- 
notary was substituted for a writ of enquiry, and as it was nqpessary that 
notice should be given of the execution of a writ of enquiry, so it was ne¬ 
cessary to give notice to the defendant of the prothonotary's appointment 
to compute principal and interest, in order that the defendant might have 
the opportunity of bringing forward any facts which had occurred to re¬ 
duce the sum which the plaintiff had a right to recover. 

Bayley J. The practice of this Court ft otherwise, and the master 
says, there is no notice necessary here. When the party is served with the 
rule, he knows what is the necessary consequence of it. If a notice was 
necessary, the defendant would always keep out of the way. Rule 
l refused. See also Sellers v. Tufton , cited in Clarke v. Wood, supra. It 
eems however that the defendant must be served with a rule to be pre- 
at the taxation of costs; per Bayltjf .1. in Dawson v. Sladfbrd , next 


into contempt) 
to shew the ori¬ 
ginal rule, when 
the copy of it 
was served. 


No notice is ne¬ 
cessary in K.B. 
previously to the 
computingprin- 
cipal and inte¬ 
rest on a bill 
of exchange, 
but aliterm 
C.P. 
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Park, in support of the rule, was stopped by 


1819- 

The Bank or 

I'ngland The Court. The defendant must be served with 

«i>(n list < 

Atkins. the rule absolute before judgment is signed, because 
he may be able to pay the debt before further costs are 
incurred. 

Rule absolute, with costs. 


Saturday, Dawson against Sladford. 

June 26th. ® 


After judgment 
by default, the 
Judge's order 
for a reference 
to compute, Ac. 
must be served 
on defendant; 
and though he 
paid part and 
gave a bill for 
the remainder 
on being taken 
in execution, 
the Court set 
aside the pro- 
< ceding on the 
terms of bring¬ 
ing no action 
against the 
nlnintifF. The 
defendant must 
be served with 
a rule to com¬ 
pute, and also 
with the rule to 
be present at 
the taxation of 
costs, (a) 


G URNEY on a former day obtained a rule calling 
on the plaintiff to shew cause why the judgment 
and execution should not be set aside for irregularity. 
The defendant had suffered judgment to go by default, 
and after the master had computed the principal debt 
and taxed the costs the defendant was taken in execu¬ 
tion, upon which he paid 10/. in cash, and gave his 
acceptance for 30/. being the amount of the remainder 
of the debt and costs, and was then liberated. The 
irregularity complained of was, that the order for the^re^ 
ference to the master was not served upon the defend¬ 
ant, so that he might be present at the taxation of 
costs. 


Scarlett now shewed cause, and contended that this 


(a) In tile case of the Bank of England v. Atkins, ante, June 21st, 
page 466, it was held, that the rule absolute for computing principal 
and interest on a bill of exchange must be served on the defendant before 
judgment can lie signed: and see the cases in the note, Clark v. Wood, 
Flindt v. Bignell, and Anonymous. A payment made under an arrest will 
not operate as a waver of the irregularity of proceedings. In Norton v. 
Danvers, 7 T. R. 375. it was held, that if a defendant on bong informed 
that a bailable Unit has been issued against him voluntarily give a bail- 
bond, he cannot afterwards object to the insufficiency of the affidavit to 
hold to bail: but Lord Kenyon said, that if the defendant had been actu¬ 
ally under arrest at the time, his consent to give a bail-bond would not 
have been binding on him, because it might be considered as given under] 
duress •, but in that case he had voluntarily given the bail-bond. 
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was no irregularity. He understood the usual course 
in these cases was, not to serve the defendant with the 
rule for referring it to the master, and for this reason, 
that the moment an order is made by a Judge for that 
purpose, if the defendant wishes to be present at the 
taxation, he himself takes out a rule for that purpose. 
[Bayley J. There are two different things to be done 
in these cases, where the defendant suffers judgment 
to go by default. In the first place, the plaintiffs 
attorney gets the rule, or Judge’s order for referring it 
to the master. He then serves that rule or order upon* 
the drfendant, (a) and he afterwards gets an appoint¬ 
ment worn the master for the taxation of costs. He 
then serves the defendant with a rule to be present at 
the taxation, (b) in order that he may be aware at 
what time the appointment is made. Although the 
defendant has notice of the order for referring it to the 
master, yet he is not thereby informed at what period 
the master will tax the costs, and consequently, does 
not know at what time he is to be present. Therefore 
it appears to me that the defendant should be served 
with a rule to be present at the taxation of costs. I 
think it is not long since that the Court held that you 
must serve the rule to be present at the taxation, but 
that you are not bound to serve the copy of the 


1819- 

Dawson 

against 

Sladford. 


(a) The Bank of England v. dtkins, ante 466; and notes, Clarke v. 

Wood, Flmdt v. IhgniU, tb. * 

( b ) The rule of Court for a reference to the master is as follows.-— 
** On or (next after) — B. v. D. Upon reading the rule made in this 

cause on-next a|ter —— in this Term, the affidavit of E. F. and 

no cause being shewn to the contrary, it is ordered that it be referred to 
the master to see what is due for principal and interest on the bill of ex¬ 
change (or promissory note, &c.) on which this action is brought, and 
also to tax the plaintiff his costs, and that the said plaintiff be at liberty 
to sign final judgment thereon without executing a writ of enquiry of da¬ 
mages. Upon the motion of Mr.-. By the Court." It is usual on 

^the taxation of costs to give notice to the opposite attorney of the tiny. 
when the costs are intended to be taxed, and in order to enforce it there 
nustbe a side bar rale to be present at taxing costs. Tidd, 6th ed. 1025. 
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1819 . 

Dawson 

agaitut 

Slab ford. 


master's appointment for the taxation, (a) ] If this 
were so, it must be admitted that the plaintiff was ir¬ 
regular in not serving the rule for the taxation of costs; 
but then <it is quite clear that the defendant never 
meant to interfere about the matter, for he never took 
out any rule to be present at the taxation of costs, 
but on the contrary, when taken into custody, he 
made the proposition already referred to, to which the 
plaintiff acceded ; and therefore it was submitted that 
he was now too late in this application. * 


Gurney , in support of the rule, insisted t^t the 
plaintiff was clearly irregular, but admitted that the 
defendant ought to be restrained from bringing any 
action for false imprisonment. The fact was, that the 
plaintiff had obtained a Judge’s order for referring it to 
the master at 12 o’clock, and before one taxed his costs; 
at 6 o’clock the defendant was taken in execution, and 
at ten o’clock at night the rule to be present at the 
taxation was served. 

Abbott C. J. I am very unwilling to consider that 
an act done by a prisoner in order to obtain his liberty, 
is a waver of his right afterwards to contest the legality 
of his imprisonment. I therefore think, that what is 
said by the plaintiff’s counsel is sufficient ground for 
making this rule absolute, but upon the condition that 
the defendant shall not bring any action against the 
plaintiff or his attorney. 

* Rule absolute with costs. 


• . 

(«) See Anon. UiL T. 1816, Feb. 8, cited in note to Dank of England 
v. Atkint, ante 466^ where it was held that no notice was necessary of 
the computing principal and interest. 
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James against Raggett. 

£1HITTY on a 

the plaintiff to shew cause “ why it should not be 
referred to the master, to tax the plaintiff his costs of 
this cause, up to and including the eighth day of May , 
and why he should not tax the defendant’s costs subse¬ 
quent to that day, and why when such costs were taxed 
the plaintiff’s costs should not be deducted from the 
amount of the defendant’s costs, and why the plaintiff' 
the defendant his balance of such costs, 
of this application to be also taxed by 
the master, and why in the mean time all proceedings 
should not be stayed.” 

The plaintiff brought an action against the de¬ 
fendant for two distinct demands, one for a sum of 

(a) In the case of Burmester v. Hitch, 13 East. 551. the Court refused a 
rule to permit the defendant to pay into court the debt and costs up to a cer¬ 
tain day after the action brought (thereby excluding the costs of the de¬ 
claration delivered) upon the ground of an offer to pay the debt and coBts 
up to that period, without having made a tender before action brought, or ob¬ 
taining the common rule for staying proceedings on payment of the debt and 
costs up to thetime of the application. And Le Bland, observed, that “such 
a practice would introduce great uncertainty and vexation to the plaintiff. 
After an action brought, a sum might be tendered to the plaintiff's agent 
in town, who would not perhaps be apprised of the «^ct state of his 
client's demand in the country, and then he must either stay his proceed¬ 
ings till he could be satisfied of it, which in many cases might answer the 
defendant’s purpose of delay, or he must proceed at the peril of losing his 
subsequent costs by an application of this kind; and therefore without a 
strong case made out to shew an intentional vexation and view to enhance 
cxpcncc on the part ofthc plaintiff, there seems to be no ground for an ap¬ 
plication of this kind." However in C. F. where the conduct of the plain¬ 
tiff appears to have been vexatious, and the defendant has been prevented 
from making a legal tender, and after action brought, and before declaration, 
offers to pay the debt and costs, and the plaintiff refuses to receive it, the 
Court will permit the defendant to pay the debt into Court, with costs of 
the action up to the time of the tender. Zecvin y. Cowell, 2 Taunt, 203 ; 
Roberts v. Lambert , ib. 283; Gibbon v. Copeman , 1 Marsh. 392; 5 Taunt. 

| 40 ; Sawbridgt v. C 'unwell, 4 Taunt. 255 ; Last v. Benton , 2 Marsh. 478 ; 

' 1 Je thf cases and observations. Tidd, 6th ed. 655. 


should not pay 
and tl^e costs 


former day obtained , a rule calling on 


1819 . 

Monday, 

June 21st. 

An action be¬ 
ing brought for 
two sums of 
money, one of 
which (with 
costs) defendant 
offered to pay, 
which offer was 
refused, and 
then the money 
was paid into 
Court, and 
plaintiff took it 
out, finding 
that he could 
not support the 
other part of 
his demand, 
the Court 
granted a rule 
for the defend¬ 
ant to set off 
his costs in¬ 
curred after the 
offer to pay the 
smaller sum and 
costs, against 
the plaintiff's 
costH up to that 
time, (a) 
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1819. 

James 

agautit 

Raggett. 


3/. 17*. 6d. the balance upon a cash banking account, 
and the other for a sum of 50/. claimed for interest on 
money left in the hands of the defendants as country 
bankers. cThe defendant’s attorney had taken out a 
summons before a judge to stay the proceedings on 
paying the debt and costs, having previously called 
upon the plaintiff’s attorney to know what the sum was, 
and having ascertained from the clerk, who.looked into 
his precept book, that the only claim was 3 1. 17 s. 6d. 
The plaintiff’s attorney however refused his consent to 
stay the proceedings upon payment of this demand. 
Another summons was afterwards taken out'for the 
same purpose, but with similar success, and the plain¬ 
tiff’s attorney proceeded in the action and delivered a 
declaration for the whole sum. The defendant’s attor¬ 
ney then paid the smaller demand into court, and the 
plaintiff’s attorney having afterwards discovered that 
he had not sufficient legal evidence to sustain the de¬ 
mand of 50/. for interest, made an offer to the defendant 
to take the 3/. 17*. 6d. out of court and stay the pro¬ 
ceedings upon payment of all the costs in the action. 
This was refused by the defendant’s attorney, and under 
these circumstances the rule was prayed in the terms 
above mentioned, and the cases in 1 Burr . 578, and 
Tidd’s Prac. 6th ed. 655, were cited. 


Comyn How shewed cause, and said he believed 
that this* application was without precedent. He sub¬ 
mitted that it was competent for a plaintiff, under cir¬ 
cumstances like the present, to abandon a part of his 
demand without forfeiting the costs to which he would 
be entitled in the action for the remainder of the de¬ 
mand. He was not bound to go on with the action at 
the risk of being obliged to pay the defendant’s costs, 
the latter having thought proper to pay the smaller 
demand into Court. The effect of the present nils'* 
if it was made absolute, would be to make the plain| 
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tiff pqy more costs than he would be obliged to pay 
even if he were nonsuited. 

Chitty, in support of the rule, was stopped by the 
Court. 

Per Curiam. This seams a very reasonable ap¬ 
plication. ^The plaintiff had the offer of 31. 17s. 6d. 
and all the costs up to a certain period of time. A 
summons is taken out for that purpose, but the plain¬ 
tiff insists upon having the whole of his demand, 
53/. 17s. 6d.; this is refused: and then he goes on 
with his action, further expense is incurred, and after 
he has taken the smaller sum out of court, he disco¬ 
vers that he has no evidence to support the demand 
for 50/. Upon which he desires to stay the proceed¬ 
ings, upon the defendant’s paying the costs. We think 
his offer comes too late, and that it is but reasonable 
the defendant should be at liberty to set off the costs 
he has incurred since the refusal of his offer against 
those of the plaintiff up to the 8th of May , when the 
summons was taken out. 

Rule absolute. 


1819- 

James 

against 

Raggett. 


Wood against Silleto. t Monday, 

u June 1st. 


JprALFORD on a former day obtained a rule The 4th sect, of 

calling on the plaintiff to shew cause why the ^providing C " 

defendant should not be at liberty to pay the sum of That in ac- 

tions on judg- 

1006/. into Court, the amount of the debt in this case ments recover- 
without costs; and why, upon stjch payment, all fur- 


ther proceedings should not be stayed and satisfac- titled to costs, 
r ° - unless by the 

tion entered on the Roll, under the following circum- order of the 

stances this was an action of debt upon a judgment judge thereof/’ 

\for the sum of 1006/. which was composed partly of 

4 n original demand bearing interest , under an agree- stay the pro- 

„ ceedings on 
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1819. ment between the parties, and the remainder, of money 
Wood due upon simple contract. The defendant was willing 
s illeto t0 pay ^e sum ^ us mentioned, but the plaintiff re¬ 

payment of the fused to accept it without interest, upon that part of 
debt, without _ 1 r 

costs, where the demand in respect of which interest was payable. 

babie ground for The question was, whether, under these circumstances, 

also P claim!ng defendant was at liberty to pay the money into 

interest on part court, without costs, under the 43 Geo . 3. c. 46. s. 4. 
of the debt. w 

Denman now appeared to shew cause, and, upon 
stating the facts of the case, was stopped by the 
Court. 

Wolford , in support of his rule, contended, first, that 
according to the construction of the 4th section of 43 G. 

3. the defendant was at liberty to pay the money into 
Court without costs; and secondly, that the plaintiff was 
not entitled to any interest whatever upon the judg¬ 
ment ; submitting, that as he was not entitled to inte¬ 
rest upon the whole, he could not recover it for a part 
of the debt. With respect to the first point, it was 
enacted by the statute, “ That in all actions which 
shall be brought upon any judgment recovered, or 
which shall be recovered in any Court in "England or 
Ireland , the plaintiff or plaintiffs in such action on the 
judgment shall not recover or be entitled to any costs 

of suit. Unless the Court in which such action on the 

0 

judgment shall be brought, or some Judge of the same 
Court shall otherwise order.” Under the authority of 
*this section, the defendant was at liberty to pay the 
money without costs, provided there'were circum¬ 
stances in the case tp induce the Court to make such 
an order. Here the circumstances were such as to en¬ 
title the defendant to this benefit. On the second 
point he referred to the case of Lee v. Lingard , (a) 
and to Blackmore v. Fleming. (6) f \ 


(a) 1 East. 401. 


(A) 1 T. R. 446.* 



in the Fifty-ninth Year of GEORGE III. 

Per Curiam. With respect to the first ground of 
this application, there appears to be no authority. 
The 4th section of the 43 G. 3. c. 46. is not compul¬ 
sory on the Court, the words being, “ Unless the Court 
shall otherwise order.” The circumstances at present 
disclosed afford no ground for making such an order. 
With respect to the second point, it is said, that be¬ 
cause the plaintiff is not entitled to interest on the 
whole of the debt, he is not entitled to interest on 
part. There is no rule of law that we are aware of to 
support this proposition. In the case of Lee v. Lin- 
gard f which has been cited, it does not appear that 
the plaintiff was entitled to go for interest; but here 
there is an express agreement for interest on part of 
the debt. The case of Blackmore v. Fleming is no 
authority upon this question. Unless there is some 
general rule established, the Court cannot see how it 
can accede to this motion, because if it were so to do, 
it would exclude the consideration of the question, 
whether the plaintiff is or is not entitled to interest. 
The effect of making this rule absolute would be to 
preclude all discussion, whereas by discharging it, we 
do not preclude the discussion, if there is any reason¬ 
able ground laid before the Court to satisfy them that 
the plaintiff has no right to interest on part of the 
sum. If the defendant were allowed to pay this money 
into Court without costs, that would not relieve him 
ultimately from the payment of costs, if the. plaintiff 
should recover a verdict. The defendant, if he chooses, 
may pay the money into Court, upon paying the costs • 
of this application, and the interest due on part of the 
demand, and wait the event of the cause; but think¬ 
ing thqt the Question of interest is premature, we are 
of opinion that it is better on the whole to discharge 
this rule without costs, directing that the costs of this 

f plication shall be costs in the cause. ( 

Rule discharged accordingly. 
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Wood 

against 
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1819. 

jwwi The King against The Sheriff of Chester. 


After an action fTIHIS #as an action against the late sheriff of 
brought against _m_ ° 

the Bheriff of Chester, for neglecting to levy under a writ issuing 

levying under^ fr om Court of Great Session at Chester. 
writ issued out of the Court of Great Session, the Court refused to grant a rule for the 
sheriff to give the plaintiff inspection of the writ in order to frame the declaration, although 
the writ was in the sheriff’s possession, (a) 


(a) See Welch v. Richards ; Street v. Brown, 6 Taunt. 302; Batenum V. Phil¬ 
lips, 4 Taunt, 157; Blaheyv. Porter, 1 Taunt. 386; Willett v. Sparrow, 6 Taunt. 

576. This rule was refused on two grounds, namely, first, that the plaintiff 
had omitted to take the proper measures for obtaining the writ, by ruling the 
sheriff to retumitin the Court ofGreat Session; and secondly, that it would 
be the means of obligingthe sheriff to furnish evidence againsthimself. So the 
Court will not on motion of the defendant compel the sheriff to give a spe¬ 
cific return of the particulars and proceeds of goods sold under a fieri 
facias, on the ground that his officer has wasted the goods. WiUett v. 
Sparrow, 2 Marsh. 293. But in Wilson v. Rogers, 2 Stra. 1242. where the 
plaintiff had been sued in the Court of Conscience in London, and was taken 
in execution, for which he brought an action of trespass, the Court granted 
a rule for the plaintiff to be at liberty to inspect the book of the proceed¬ 
ings, so far as related to the cause against himself, on the ground that, 
every man had a right to look into the proceedings to which he was a 
party. So in an action for a malicious prosecution, where it was neces¬ 
sary in order to support the action that the plaintiff should be put in pos¬ 
session of the contents of the examinations before the justices, and of the 
warrant on which he was apprehended, the Court granted a rule that they 
might be inspected and copies taken, and the originals produced on the trial. 
Welch v. Richards, Barnes, 468—9; the King V. Smith , 1 Stra. 126; but 
see 1 Chitty, Cr. L. 88, 9. And it is a general rule, that a party has a 
right to inspect and take copies of such books, &c. as are of a public nature, 
so as they be material to the suit, and the party in possession be not 
obligedto furnish evidence'against himself in a criminal prosecution. Tidd, 
6th ed. 625. Although the books of a corporation are public books, and 
may be inspected by a member of the corporation, when his interests are 
at stake, yet when a dispute takes place between a corporation and an in¬ 
dividual who is no member of it, as when a corporation sues a stranger 
for tolls, the corporation being as to him the same as a private person, a 
court of justice will not grant an inspection of the books, in order to enable ' 
the party to find evidence against the body with whomfte is contending, 
any more than they would to inspect private title deeds, if the dispute ex¬ 
isted between two individuals. The Mayor, &c. of Southampton v. Graves, 

8 T. R. 590 ; see Rex v. Hollister , Hardw. Rep. 245 ; Ret r v. Fraternity 
of Hostipcn in Newcastle-upon-Tyne, 2 Stra. 1223; and see Street v. Brown, , . 
6 Taunt. 302; Bateman v. Phillips, 4 Taunt. 157; Blakey v. Porte ** 
1 Taunt. 386; Willett v. Sparrow, 6 Taunt. 576. 1 
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Park now moved for a rule, calling upon the de¬ 
fendant to shew cause why he should not permit the 
plaintiff to take a copy of the writ in question, for the 
purpose of enabling him to frame his declaration, upon 
an affidavit, stating that the defendant had the writ 
now in his possession, but refused to allow the plain¬ 
tiff to inspect, or take a copy of it. Undoubtedly the 
direct course to obtain possession of the writ would 
be, to rule the defendant in the Court of Great Session 
to return it; but inasmuch as such an application could 
only be made at the next Session, it would be too late 
for the purpose for which the plaintiff desired to in¬ 
spect the writ, namely, to prepare his declaration and 
serve it upon the defendant. He submitted, however, 
that this Court had authority to grant the present ap¬ 
plication, upon the general principle acted upon bv 

(a) The general right which has been supposed to exist with respect to 
the inspection of the books of Quarter Sessions, seems to depend upon an 
authority in Wilson's Rep. 1 vol. 297, Herbert v. Ashbumer, K. B. which 
is thus reported:—“ Rule to shew cause why the defendant should not have 
liberty to inspect the books of the Sessions of the corporation of Kendale. 
It was objected that the party is not entitled to see the books unless he can 
shew to the Court by affidavit that they contain matters relating to the 
thing in question, which is, whether the par A lands be within the town or 
corporation of Keudale. Sul per Curiam , there are public books which 
every body has a right to sec j And the rule was made absolute without 
hearing the other side.*' See also the King v. Dirking, which is said to 
have been thus cited arguendo in the case of the King v. Purnell, 1 Wits. 
240. This was an indictment for following a trade, not having served 
seven years as an apprentice, which was removed here by certiorari, and a 
rule was made to inspect the books and records of the court or corpora¬ 
tion where the indictment was found. And it was observed in argument 
at the bar, that this was nothing more than what the party had a right to, 
as well as every subject in the kingdom has a right to see any public re¬ 
cord, as an indictment is. But in 1 Bla. Rep. 39. it is mentioned that the 
case of Rex v. Burkins , 7 Geo. 1. was an indictment at a borough sessions 
removed into K. B. by certiorari. The Court said, the defendant might 
have a rule on the clerk of the peace to have a copy of the names on the 
back of the indictment. These authorities therefore do not seem suffi¬ 
ciently strong to establish the general right contended for. In Peakds Ev. 
4th ed. 98. it is laid down that proceedings of courts of justice may, it 
ehould seem, be inspected by every person who is interested in them, 
Jfcr bert v. Ashbumer, 1 Wits. 297 ; TP'ilsvn v. Rogers, 2 Sira. 1242 ; Ed- 

fords v. Vesey, //orrfw.Rcp. 12.8 ; Tidd, (1th ed. 625, 6. 

1 1 ^ 


1819. 


The Kino 

against 

The Sheriff 
of Chester. 

The Court will 
grantamoNdis- 
mus to burgess¬ 
es, &c. to in¬ 
spect the corpo¬ 
ration books, 
'but semb. that 
there is no ge¬ 
neral right in 
every person to 
inspect the 
books of 
Quarter Ses¬ 
sions. (a) 
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The Knro 
agaitut 

The SHExirr 
or Cheitxb. 


the Court, in calling upon third parties to allow suitors 
of the Court to inspect documents and papers, in 
which they had an interest; as for instance, in cases 
where a party is the depositary of deeds or instruments, 
in which different persons are interested, and for whom 
he is the agent. It was true, that the writ in question 
was, strictly speaking, part of the process of the 
Court of Great Session; but still, being a document 
in the hands of the sheriff, he might be called upon to 
allow the plaintiff to have copy of it, upon the princi¬ 
ple referred to, to which this application was anal¬ 
ogous. [Abbott C. J. The ordinary case, where 
the Court allows a party to inspect documents in the 
hands of a third person, is that in which the party 
called upon is the trustee for the applicant. Those 
cases arc, not where the documents came originally 
into the trustee’s hands for his own benefit, but for the 
benefit and advantage of the party desiring to see 
them.] That would be the case of the writ in ques¬ 
tion ; because although the sheriff has an interest in 
the possession of the writ, still the plaintiff has such 
an interest in it as will entitle him to an inspection of 
it. [Abbott, C. J. The writ is the process of the 
Court, which the sheriff is to execute. Holroyd J. 
The regular course of proceeding would be to rule the 
sheriff in the Court of Great Session to return the writ. 
But it is said, that the time for declaring would have 
elapsed* before such an application could be made, and 
consequently that the party would have no remedy in 
that way. The Court of Great Session in Wales have 
certainly a power over their own process, so as to call 
it in, and I do not know of any other made of coming 
at tibe process but by an application to that Courtj 
and it seems to me that the application should be 
made there.] The Court of Great Session has no 
power to call upon a sheriff to return a writ after ll& 
expiration of six months. This application is ai/ / 
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ogous to the ordinary power which the Court has of 
enabling a party to inspect the books of Quarter Ses¬ 
sions, for which there is an authority in Wilson*a Re¬ 
ports. (a) [Abbott €. J. We grant mandamuses to 
inspect corporation books, as a matter of right, to bur¬ 
gesses who have an interest in the corporation; but I 
know of no right that this Court has to authorize a 
person to inspect the books of Quarter Sessions.] 
The books of Quarter Sessions are public property, 
and every one has a legal right to inspect them. [Ab¬ 
bott C. J. That is a proposition to which I can by 
no means accede; it is too general. I am not aware 
that every man has a right to inspect the books of all 
the Quarter Sessions in England, and say to the clerks 
of the peace, “ let me see your books.*’] Such he had 
always understood to be the practice. 

Abbott C. J. This is an application to which it 
appears to me this Court has no power to give effect. 
It is said that the application to the Court of Great 
Session would be of no avail, because it would be too 
late for the purpose of this action. The plaintiff, in 
effect, calls upon us to compel the defendant to find 
evidence against himself. That would be contrary to 
every principle of justice, and therefore the motion 
cannot be complied with. 

Bayley J. The only mode of relief is to apply 
to the Court of Great Session for a rule, calling upon 
the sheriff to return the writ. If this will not answer 
the purpose we cannot call upon him to furnish evi¬ 
dence against himself. 

Holeoyd J. The plaintiff has been guilty of a 
default in not calling upon the sheriff before the proper 
tribunal to return the writ, and finding that he has not 

(«) See Herbert v. jitMmrnet, 1 Wile. 297. 

2 K v 


1819 

. Tax Eure 

agmintt 
The Sheriff 
of Chester. 
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i8iy. 

The Kino 

ns>ainst 

The SHEniFF 
or Chesteb. 


Best i. concurred 

Rule refused. 


evidence to support the charge against the sheriff for 
neglect of duty, lie now applies to this Court to make 
the sheriff find evidence against himself. This is con¬ 
trary to all rule. 


Wednesday, 

June with . l ord Charles Spencer Churchill against Hunt. 

* ^ 


Where a decla- A CTION on the case for a libel. The declaration 
^°beforethe stated in the first count, that before the publishing 

the*Ube"! °car ^ 1C ^els by the defendant of and concerning the 

ridge driven by plaintiff bad run against another without plaintiff's negligence or default, and 
a person had been throw* out and killed, and that defendant published the libel of and con¬ 
cerning the said accident. Held that although it was proved that the accident did happen 
through the negligence of plaintiff, yet there was no variance, the accident and the cause of 
it being divisible, (a) Ad action lies for a libel, stating that although plaintiff was aware of 
the death of a person occasioned by his improper driving a carriage against that in which 
the person was driving, he attended a public ball in the evening of the same day. (6) 


(a) So in Figgins v. Cogswell, 3 M. & S. 369. where the declaration 
stated that the plaintiff at the time of speaking the words was of two trades, 
and that the defendant intending to injure him in his several trades as 
aforesaid, and to prevent persona from employing him in the way of his 
said several trades, in a certain discourse which he had of and concern¬ 
ing the plaintiff in one of his trades, spoke the words; it was held, that 
though the plaintiff failed to prove that he was of both trades, he might 
nevertheless recover, upon proof that he was of that trade concerning 
which the defendant was charged to have spoken the words. See also, 
Hall v. Smith, 1 M. & S. 287. In an action against the proprietor of the 
Oracle newspaper, for a libel on the True Briton, where the declaration 
averred that Che plaintiff was the proprietor, editor, and publisher of the 
True Briton, and tlte plaintiff proved that'fte was proprietor and publisher 
but failed in proving tha the was editor. Lord Kenyon nonsuited the plaintiff, 
and on motion by Wiodfo r a new trial, his Lordship, and sishburn, and Grose 
Js. were of their opinion, that the whole allegation ought to have been proved; 
but Lawrence J. intimating some doubt, a rule was granted, but afterwards 
a stef processus was entered consent. Heriotv. Stuart, 1 Esp.R. 43 7, 8. An 
introductory averment in an information for a libel, that outrages had been 
committed in and in the neighbourhood of Nottingham, is divisable, so that 
it need not be proved that they were committed in both places. The King 
v. Sutton, ,i M. & S. 532. An allegation, in an action agaipst the sheriff 
-for falsely returning nulla bona to a fieri facias against two defendants, that; 
both the defendants had scizablc effects, is satisfied by proving that there/ 
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said plaintiff hereinafter set forth, to wit, on, &c. a 
certain carriage, in which one Eliz. Shewin was riding, 
passing, and travelling on a certain public high¬ 
way, called the Kings Road, in the parish of St. 
Luke’s, Chelsea; and the plaintiff was also then and 
there, to wit, on the same day and on the same road, 
driving a certain other carriage, to wit, a carriage 
called a Dennett, and thereupon it then and there hap¬ 
pened, without any negligence, default, or furious driving 
on the part of the said plaintiff, that the said two car¬ 
riages came in contact together and accidentally ran 
against each other, by means whereof the carriage in 
which the said E. S. was then and there riding, was 
unavoidably and accidentally overturned, and the said 
E. S. was then and there cast and thrown out of the 
said carriage upon the ground, and then and there was so 
grievously bruised, cut, and injured, that she then and 


1819. 


Loan 

Chahi.es 

Spencer 

Churchill 

against 

Hunt. 


was property of one of the defendants. Jones v. Glay ton, 4 M. & S. 649. 
In Jtex v. Shaw, 2 Bla. Rep. 739. the judges inclined to think, that a 
prisoner might lie convicted on a count in an indictment charging .him aa 
sorter and charger of letters in the post office, by a finding that he was a 
sorter only. If one count of a declaration contain several actionable words, 
the plaintiff will be entitled to a verdict, on proo| of some of them. Com- 
pagnon and wife v. Martin, 2 Bla. Rep. 790. On a charge of petit-trea¬ 
son, if the killing with malice is proved, but no circumstances of aggrava¬ 
tion are proved to make the offence treasonable, the prisoner may be 
found guilty of the murder. Case of Swan and another, Foster, 104. Soon 
an indictment for burglary and stealing goods, if it appear that no burg¬ 
lary was committed, as where the breaking and entering were not in the 
night; or on a charge of robbery, where the property was noil taken from 
the person by viol&ice, or by putting him in fear, the prisoner may be 
found guilty only of the simple larceny, 2 East. P. C. 513; Phil. Ev. 164. 
On the trial of an indictment for murder, the jury may find the prisoner 
guilty of manslaughter only; for the principal matter is the killing, and 
the malice is only a circumstance in aggravation. Co. Lit. 281 h. 282 e .; 
and cases in margin, Phil. Ev. 164. It is, in sfiort, a general rulcin the cri¬ 
minal law, that it is sufficient to prove so much of the indictment as shows 
the defendant to have been guilty of a substantive crime therein stated, 
though not to the full extent charged against him. Rex v. Hunt, 2 Campb. 
583; Chitty, Grim. L. 1 vol. 558. There seems therefore to be a great 
|> uniformity in the cases respecting partible allegations. 1 

R (5) Written slander is lii general actionable, when it imputes defects 
nn moral virtue. Haley v. Lord Kerry, 4 Taunt. 355; 3 Camph. 214; 2 East, 
'430, 1; 1 Price Rep. 11. 
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1819- 


Lord 

Charles 

Spencer 

1 HURCHH.fi 
agaimt 
Hunt. 


there died of the said cuts, bruises, and injuries* to wit, 
on, &c. aforesaid, at the parish aforesaid; yet the said 
defendant, well knowing the premises, but contriving 
to injure plaintiff in his fair name and reputation, and 
to bring him into public scandal. See. with his neigh¬ 
bours and other subjects of the realm, and to cause it 
to be believed that the said accident and that the death 
of the said E. S. was occasioned by the carelessness, 
negligence, and furious driving of the said plaintiff; 
and also to cause it to be believed that it was proved 
in evidence before the coroner's inquest which sat on 
the body of the said E. S. that her death was occa¬ 
sioned by the misconduct of the said plaintiff; and 
further intending to vex, harass, and oppress the plain¬ 
tiff, heretofore, towit, on the 31st of May 1818, at the 
parish of St. Mary le Strand , in the city of Westminster , 
in the county of Middlesex aforesaid, falsely, wickedly, 
and maliciously did compose and publish, and cause 
and procure to be published of and concerning the said 
plaintiff, and of and concerning the said accident , and 
of and concerning the evidence given before the coro¬ 
ner’s inquest which sat on the body of the said JS. S. 
a certain false sfiandalous, malicious, and defamatory 
libel, containing amongst other things the false, 
scandalous, malicious, defamatory, and libellous mat¬ 
ter following, of and concerning the said plaintiff, and 
of and concerning the said accident , and of and con¬ 
cerning thq, said evidence, that is to May—“ Furious 
driving.—A reader of the Examiner trusts that the 
editor of that paper will not fail to notice in his next 
publication the very melancholy accident which oc¬ 
curred in the King’s Road , on Wednesday in the last 
week, occasioned by the furious and careless driving 
of a certain young nobleman, Lord Charles S. Churchill , 
&c.” [The first count proceeded in this manner to set 
out the libel, which charged that the accident hac, 
been occasioned by the furious and careless driving a 
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the plaintiff, and that the evidence before the coroner 1819. 
proved that it was so occasioned.] Second count: Loan" 

And the said plaintiff further saith, that the said de- sfewom 
fendant further intending and devising as aforesaid CHPac Hi m. 
heretofore, to wit, on, &c. (a) falsely did publish a cer- ifvvr. 
tain other false, scandalous, and malicious libel of and 
concerning the said .plaintiff, and of and concerning the 
said accident , containing amongst other things the li¬ 
bellous matter following of and concerning the said 
plaintiff, and of and concerning the said accident , that is 
to say, [The libel set out in this count, charged that 
the accident was owing to the plaintiff's hard driving; 
and also the following words: “ We are informed, but 
can hardly believe the relation, that though this young 
nobleman was fully aware of the shocking death of the 
lady, he on the very evening of the catastrophe at¬ 
tended a public ball."] Another count charged that the 
defendant had published a libel of and concerning 
the said plaintiff, and of and concerning the said 
accident, containing amongst other things certain 
other libellous matters of and concerning the said 
plaintiff, that is to say, &c, &c. (6) The defendant 
pleaded the general issue to the whole declaration: and 
a justification to the whole of the libel set out in the 
first count, and to such parts of the libels set forth in 


(а) Venue omitted by mistake in tins count. 

(б) The libel set out in the third count was in part as follojVB: “ Lord 
C. has thought proper to commence actions against the newspapers, for 
haying in their account attributed the accident to his hard driving. This is 
their offence, and this is his mode of clearing himself. His renowned ances¬ 
tor (meaning John Duke of Marlborough) ,ea ova readers well know, took a 
different method to distinguish himself: he did indeed commence many 
actions, but then they were public and glorious ones, which we venture to 
predict will not be this gentleman’s fate. Our King’s Bench hero (mean¬ 
ing plaintiff) differs from the conqueror in this, that he does not like to 
come to dose quarters, for some of the processes served cannot be noticed 
for these five months, &c. The whole business, as it strikes us, is of a 
very disgusting description, and one which we cannot but believe, when 
mIs Lordship arrives at yean of discretion, he will look back upon with 
'^mortification and sorrow.™ 
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1819* the other counts as accused the plaintiff of having oc- 

LoKn casioned the accident by his furious and careless 

SPENCEa driving. But there was no justification as to the other 
Chubchim. parts of the libels, which charged the plaintiff with 
tfuNT. having ** gone to a public ball on the evening of the 
catastrophe, although he was fully aware of the shock¬ 
ing death of the young lady.” The cause was tried 
before Bayley J. at the sittings in Westminster , after 
last Term, when a verdict was found for the plaintiff 
(damages, 50/.) in respect of that part of the defama¬ 
tory matter to which the general issue only had been 
pleaded in the manner above described. The issue on 
the justification was found for the defendant; so that 
the jury found that it was not true as stated in the de¬ 
claration, that “ it happened without any negligence, 
default, or furious driving on the part of the plaintiff, 
that the two carriages came in contact together and 
accidentally ran against one other.” The declaration 
however stated in all the counts, that the libels therein 
mentioned were composed and published “ of and 
concerning the said accident and on the trial it was 
contended on the part of the defendant, that as the 
jury found that such an accident had not happened, 
that is, that it had not happened in the manner stated 
in the prefatory part of the declaration, a verdict ought 
to be entered for the defendant on all the issues. The 
learned Judge however overruled the objection, and 
directed Che jury to'find a special verdict, in order that 
the defendant's counsel might afterwards have the 
benefit of the objection taken at the trial. And now, 

F. C. Williams , moved accordingly for a rule to 
shew cause why the verdict should not be entered for 
the defendant on all these issues. He contended that 
the legal effect of the finding of the jury for the defen¬ 
dant, on the first court, was a finding for the defendant j; 
on every issue, because the jury found that no such, 
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accident as was stated in. the declaration ever took 1819. 

place. They found that the accident, so far from LouT 

happening without tlje fault, negligence,' and furious svvscrv. 
driving of Lord Churchill , did happen and result from C«ohchii.i. 
his furious driving. It was obvious that the averment, Hunt. 

“ That the accident had happened without the fault , 
negligence, and furious drivirtg of the plaintiff was a 
material averment. The Court would see that the 
libel was stated to have been published “ of and con¬ 
cerning ” the accident, which was alleged to have been 
occasioned by “ furious driving the averment to the 
contrary therefore was most material, both with respect 
to the nature of the injury, the damages to which the 
plaintiff was entitled, and the description of the libel 
itself. The defendant was charged with publishing a 
libel, which libel was of and concerning the plaintiff, 
and of and concerning an accident which happened 
without the fault, negligence, and furious driving 
of the plaintiffand the only accident given in 
evidence was one which was occasioned by the 
fault, negligence, and furious driving of the plaintiff. 

[Bay ley J. Then there was a justification to every 
count ? ] Certainly, as to the “ furious driving. ” 

[Bayley J. The question for the opinion of the 
Court is, whether the introductory part of the decla¬ 
ration is to be considered as an entire and indivisible 
allegation.] This is certainly the question; but it 
was to be observed, that the words “ of and*conccra- 
ing the aforesaid accident ” were repeated in the body 
of every count, r alluding to the allegation in the first 
count. He contended that that allegation was indivi¬ 
sible, and whs in fact part of thtf libel itself. [Bay- 
ley J. The accident here is the coming together of 
the two carriages. That is the accident; and if that 
-accident was occasioned without the default, negli¬ 
gence, and furious driving 1 of the plaintiff, then he is 
tree from all imputation and blame.J The accident all 



4S6 


CASES in TRINITY TERM 


1819* 


Lord 

Charles 

Spexcer 

Churchill 

against 

nCXTi 


along referred to in the declaration is the coming to¬ 
gether of the two carriages, without the fault, negli¬ 
gence, or furious driving of the .plaintiff. The Court 
must see that no libel was written of such accident, 
because the jury found that no such accident had hap¬ 
pened; for they found'that it had been produced by 
the negligence and furious driving of the plaintiff. The 
accident, and the cause from which it proceeded, were 
inseparable. Lord Mansfield, in Rex v. Horne, (a) 
held, that in a declaration which charged certain words 
to have been written “ of and concerning his Majes¬ 
ty's government and the employment of his troops,” 
the words “ of and concerning" were sufficient intro¬ 
duction to the matter contained in the libel, and a suf¬ 
ficient averment that it was written “ of and concern¬ 
ing the King's government and the employment of his 
troofw.” This case was subsequently removed by a 
writ of error to the House of Lords, when De Grey J. 
said. It is put upon the record by these words, u that 
the defendant wrote and published such a libel of and 
concerning his Majesty's government and the employ¬ 
ment of his troops.” This is an avenpent, for the 
fact is, that u he wrote and published th^ libeland 
the circumstance connected with that facfc # and which 
therefore makes a part of it, is, that “ he wrote and 


(«) Cowp. 672. Lord Mayfield also says the gist of fray charge of 
every libel consists in the person or matter of and concerning whom or 
which the words are averred to be add or written. In the! Xing v. Alder - 
Son, Patch. 29 Geo. 2. the information was held bad because it was not 
had in the information that the libel was of and concerning the Justices of 
Suffolk. Where the words are averred to have been spoker* of and concern¬ 
ing the King’s government, or of the government of the kingdom, or of the 
government of the navy »- < a s to any thing further of which they are also 
written, or any particular circumstances mentioned in foe libel, through the 
medium of which it calumniates the King’s government, they need not be 
particularly noticed in the introductory par* of the information. Hie case 
of the Ming v. Home would have been uOore In point If the introductory 
averment had been that the words were* spoken of the lawful employment 
of the King’s troops, and It h*A turned out that the employment was nc4 
lawful. f 
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published the paper or libel** of and concerning his 1819* 

Majesty’s government and the employment of his l^mT 

troops. If the jury,.upon the defence set up, had snicxl 
found that the libel was not published relative to the Churchill 
King’s government or the employment of his troops, Sunt. 
the information was not proved: for it contains an 
entire proposition. And if it had appeared, that the 
paper related to a voluntary act of the troops only, 
and not to an employment of them by government, 
the information would have been false, because the 
prosecutor would have failed in the proof of the pro¬ 
position, that it was written “ of and concerning the 
King’s government and. the employment of his troops.” 

The proposition thus laid down by De Grey J. was 
the same in the present instance. Every count incor¬ 
porated the accident with the cause; and the jury 
having found for the defendant on the first qount, the 
finding should have been the same way in all the rest. 

It was clear, from the doctrine laid down in the case 
referred to, that the accident and the cause were not 
divisible. The declaration averred, that the accident 
happened without any fault, negligence, or furious 
driving of the plaintiff, and the averment in every 
count was the same; and as the only accident which 
was given in evidence was that which had occurred by 
the fault, negligence, and furious driving of the plain¬ 
tiff, the jury negatived the existence of an accident 
of a different character, and their finding waS in effect 
a finding for the defendant on the whole of the counts. 

Abbott C. J. It appears to me that the word “ ac¬ 
cident ” applies to the collision«of the carriages, and 
not to the specific injury done to the persons riding. 

The plaintiff alleges that the accident was without his 
fault, and the defendant alleges the contrary. This 
l^seems to me to be the effect of the introduction on the 
tecord “ of the words ” of and concerning that acci- 
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dent; that is, the accident which he alleges occurred 
without his fdftilt. Taking that to be the meaning, 
then the libel does relate to the accident which the 
plaintiff has alleged to have taken place without his 
fault. I am of opinion, therefore, that the direction 
of the learned Judge was right. 


Bayley J. The plaintiff is not bound to prove 
the whole of his introduction. It appeared to me on 
the trial, and I am of the same opinion still, that the 
allegation in this declaration was in substance a divi¬ 
sible allegation, containing twq statements; the one 
referring to the collision of the carriages, and the 
other to the cause of that collision; each of which be¬ 
ing entire, the allegations are distinct and several, and 
the plaintiff was not bound to prove both. 

Holkoyd J. I think that the allegation on the 
record, that the circumstance happened without the 
fault and furious driving of the plaintiff, is not part 
of the description of the accident, but is a distinct al¬ 
legation concerning that accident. It is not necessary 
that such allegations should be proved. The accident 
was the collision of the carriages; and in the pleadings 
exception is only taken to the cause by which that 
accident was produced. It appears to have been so 
considered by the defendant himself; because, when the 
plaintiff'alleges that the accident happened “ without 
his fault, negligence, or furious driving,” he, the de¬ 
fendant, saiys, “ the said accident happened by the 
furious driving of Lord Churchill.” Therefore the 
allegation respecting the cause of the accident is dis¬ 
tinct from the accident itself. That being the case, 
the finding of the jury that the accident did happen 
through the furious driving of the plaintiff, in my 
opinion does not disprove any part of the declaration^ 
which is material to the question at issue. 
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Best J. What is the meaning of the word “ acci¬ 
dent/* as used in the present instance ? It appears to 
me to be the unfortunate result of a particij^pr course 
of conduct pursued by'the plaintiff. The word “ acci¬ 
dent** only imports the event, and not what*tended to 
it. The result, and the cause from whence it arose, 
are clearly divisible. In the case of The King v. 
Home , the libel was not “ Of and concerning the 
King's troops/* but “ Of and concerning their being 
employed.” The proposition stated in the libel was 
therefore indivisible. 

Rule refused. 


Maltby against Moses. 


F. POLLOCK on a former day obtained, a rule 
to shew cause why the rule for a special jury in 
this case should not be discharged, on the ground that 
it had been obtained for the purpose of delay. 


jury, the Ch. J. directed that the cause should be tried at the second Sittings 
that the rule was obtained for delay, and the Court refused to discharge tt 
rial jury, (a) 


(a) See Sermon v. Bucknett, post, in this Term, June 29th. The Court 
in bank will not give directions as to the order in which a special jury 
cause shall be taken at Nisi Print, though the special jury appears to 
have been obtained for the purpose of delay. Awm. HU, T. 1817, Feb. 3. 
Jiaine made an application for a special jury to be appointed on a particu¬ 
lar day, on the ground that it had been obtained for delay; and on the au¬ 
thority of Roberts v. Bradshaw , 1 Stark. 31. Lord JSUenboraugh C. J. at 
first said, the Court thought it must be only a rule nisi, as they could not 
grant a rule absolute merely on an exparte affidavit:—and afterwards his 
Lordship intimated, that the Court upon consideration were of opinion the 
rule could not be granted in the manner pfayed, as they never interfered 
in bank to appoint a special jury on any trial for a particular day. They 
arid such an application must be made to the Judge at Nisi Print. Rains 
therefore took his rule nisi, merriy to discharge the rule for a special 
jury (his affidavit stating an acknowledgment that the rule for a special 
jury was obtained merely for delay). The same rule has been adopted in 
C. P. Johnson v. Coke and Gas Light Company, 7 Taunt. 390. 

Where it is apparent that the rule for a special jury has been obtained 
^r delay, the Court will order the rule to be discharged: ns where the de- 
jaiUint had before pleaded a sham plea, and had offered to pay the bill. 
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Wilde now shewed cause, and contended that 
this case did not fall within the general rule upon 
which Court acted in discouraging rules for 
special juries. It was an action upon a bill of ex¬ 
change, aftd had been set down for trial at the first 
Sittings in this Term. The defendant, before the last 
mentioned day, had obtained a rule for a special jury, 
which had been served upon the plaintiff's attorney, 
and the jury had in fact been struck. In the mean 
time, however, the plaintiff had applied to the Court 
to discharge the rule; but he submitted, that under 


Where a rule 
for a special ju¬ 
ry was obtained 
for delay, as 
where defend¬ 
ant pleaded a 
sham plea, and 
at first offered 
to pay the bill, 
and afterwards 
to give another 
bill or cognovit, 
the Court dis¬ 
charged the rule 
for a special 
jury. 

The rule for a 
special jury will 
not be discharg¬ 
ed, nor any 
terms imposed, 
where no delay 
appears 5 nor 
will it be pre¬ 
sumed to have 
been obtained 
for delay,though 
defendant ac¬ 
knowledged the 
debt, if he was 
under a delusion 
produced by the 
plaintiff. 

If there is an 
affidavit of me¬ 
rits in answer 
to a rule to dis¬ 
charge a special 
jury, the court 
will act upon It, 


and afterwards to give another bill, or a Cognovit. Anon. Mich. T. 1815, 
Nov. 21st. Campbell moved to discharge a rule for a special jury, on the 
ground that it had been obtained for the purpose of delay. The action 
was brought against the defendants, as acceptors of a bill of exchange. 
The defendants pleaded a sham plea, and at first offered to pay the bill, 
and afterwards to give another bill, or a cognovit. Le Blanc J. thought 
these sufficient grounds to warrant the application, and granted a rule 
accordingly. 

But the rule for a special jury will not be discharged, nor any terms 
imposed, where it does not appear that the special jury rule has been 
obtained merely for the purpose of gaining time. Anon. Trin. T. 1813, 
Wednetday, June 30th. Owm shewed cause against a rule obtained by 
Reader, to discharge a rule for a special jury; he admitted there had been 
acknowledgments of the debt, but contended they had been given under 
a delusion produced by the plaintiff: it was an action brought in considera¬ 
tion of getting the defendant appointed joint lecturer of an hospital. Bay- 
leg J. said that this was not one of the cases in which the Court would 
make this rule absolute. But intimated that the defendant must consent 
to give the plaintiff judgment of this Term, if he should obtain a verdict 
in his favour. On the next day, however, the learned Judge said that he 
ought not to have imposed .these terms; that it was never done, except 
when the application is made for delay, and every thing in this case seemed 
to indicate a contrary intention. Rule discharged. 

If an affidavit of merits be produced in answer to a rule for discharg¬ 
ing the rale for a special jury,*the Court will act upon it, and will not try 
the cause upon such an application. Anon. Trin. T. 1816, June 26th. 
Scarlett shewed cause isppst a rule obtained by the Attorney-General to 
discharge a rule for s special jury, and produced an affidavit of merits. 
The Attorney-General contrfc, contended against* the affidavit of merits. 
But the Court said, that as the defendant swore to merits, they must act 
on that affidavit, as otherwise they would have to try the cause on affida¬ 
vits on this summary application. Rule discharged. 


act upon It, and wUl not try the merits upon this rule. 
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these circumstances the case did not fail within the 
principle usually acted upon by the Court in such 
cases, inasmuch as the defendant had 4° ae ever y 
thing but issue the * distringas. The cause having 
stood over from the former Sittings, migftt be tried 
to-morrow by a common jury at the second Sittings; 
but the special jury rule having been obtained, it 
could not be tried without an appointment, 

Abbott C. J. said that if the plaintiff would sum¬ 
mon a special jury for to-morrow, and place the cause 
in the paper, he would try it, though out of the ordi¬ 
nary course of business, in order that the plaintiff 
might not be delayed, and at the same time give the 
defendant the benefit of having his cause tried by a 
a special jury. 

Under these circumstances the Rule obtained by 
Pollock was discharged. 


The King against Hooper and others. 

BILL of indictment having been found at the 
Quarter Sessions for a conspiracy against the 
defendants, one of whom was an attorney, the latter 
persuaded the magistrates before whom he was taken 
upon a warrant, to take his own recognisance in 
the sum of 5l. and that of his clerk, a minor, in 
the like sum, to appear to take his trial upon the in¬ 
dictment, which had been since removed into this 
Court by certiorari. On a former day a rule was ob¬ 
tained, calling upon the defendant to shew cause whj£ 
♦ 

(a) As to recognizances on a removal by certiorari, 5 TV. and M. c. 11. 
*. 2. 1 Ckitty’* Crim. Law, 383 to 386; and as to the manner of bailing a 
defendant after indictment found, see the Duchess of Kingttim’t case, 
\Cuwp. 283. 1 Chitty'* Crim. Law, 344 to 346. 
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the recognizance and surety so accepted should not 
be discharged, and why he should not enter into 
more effectual securities adapted to the nature of the 
offence with which he was cBdrged. Counsel being 
heard on both sides this day. 

The Court said, that under the circumstances 
slated upon affidavit, this was an application which 
might He sustained at the discretion of the Court. In 
taking recognizances, magistrates ought to be left to 
the exercise of their discretion, without being subject¬ 
ed to the influence of a defendant, however respectable 
his character and station in life may be. In the pre¬ 
sent case, the defendant had interfered with the discre¬ 
tion of the magistrates in a manner not to be justified; 
and as the securities given appeared not to be suffi¬ 
cient, considering the nature of the crime, the rule 
prayed for ought to be made absolute. 

Rule absolute. 1 

Casberd for the defendant. Campbell for the pro¬ 
secution. 


Jackson’s Bait . 



BITTY opposed the justification of bail by affi¬ 
davit in this case, on the ground that the notice 


(a) It has always been held insufficient to describe the bail as of Liner- 
pool, Lancaster, Leeds, Leicester, or such large towns, without any far¬ 
ther description to direct the plaintiff in his enquiries as to their suffici¬ 
ency. Anon. Mick. T. 1816. Nov. 23. Justification by affidavit.— 
Adams opposed the justification of bail, on the ground that they were 
^described as “ of Lancaster ” generally. Holroyd J. rejected the bail, 
but allowed time to justify. Le Blanc Master ob^?ed, that it had been 
decided before that “ Leeds " and “ Leicester ” were not a sufficient de¬ 
scription. Holroyd J. afterwards arid that different parts of Ltneastei 
were known by different names, by which any person's residence would 
be described, and therefore this was a good reason why the bail should be 
rejected. Sec also Anon. Mich. T. 1815. Nov. 27th.— Spankie moved fo 
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of justification was of bail residing u at Liverpool,” 
which he submitted was too general. 


time to enquire respecting the sufficiency of bail who weft described in 
the notice of justification as of Liverpool only, which he said was a large 
place, and the description was too indefinite. Le Blanc J. allowed time 
accordingly. 

So it is insufficient to describe the bail as of Love Imw in the city of 
Loiulon and of fValworth Surry. Anon. Mich. T. 1817. fr°v. 15th. 
The notice of justification described the bail ns living at “ Loir Lane in 
the city of London and of Walworth in Surry." Ifolroyd <1. said that it 
was an insufficient description, but allowed time to justify. 

Sec also Anon. Mich. T. 1813. Nou. 18th. Bail were described in 
the notice as of Walworth generally, without mentioning any street. 
Bayley J. said that the description was insufficient.- Bail who was de¬ 
scribed as of “ Surrey Cottage Kent Road ," was also considered incapable 
of justifying. 

A description of Imil as of one of the large villages near Lomlun, of 
Clapham, for instance, is too general, if there be a known and particular 
designation for the spot in which the bail resides. Hickman v. J fauns. 
5 Taunt. 173.' It is not sufficient to describe the p-.risli, when the 
name of a street or other such distinction can he given to the residence. 
LqffVs Itep. 72. 1!)4. Tuld, 2(i0. But it seems the Court will not take 
judicial notice of the extent or population of the place of which the bail 
are described; and if the description be too vague in respect of the size 

of the street or place, that fact must be .made to appear by affidavit.- 

v. Castor, 5 Taunt. 554. 

It has been held, however, that where the plaintiff has had a long time 
to enquire after bail, the hail shall not be rejected on account of a gener¬ 
ality of description, which would otherwise have been a fatal objection. 
IVMs's Bail. Jan. 23d. ML T. 1817. Chitty opposed the justification of 
hail, on the ground that one of them was described in the notice ef justifi¬ 
cation, as “ of Lancaster " only, and this he submitted was too general a 
description. But the notice of justification being dated the 25th Abn. 
181<», and this day being the 23d Jan. 1817 Abbott J. overruled the ob¬ 
jection, on the ground of the plaintiff’s having had so long a time for 
enquiry. Sec also Taylor's Bail, post. 

A mistake in the number of the house in which the bail resides, is a 
ground of rejection. Hil. T. 1815. Kspinusse oppo-.ed tl.e justification of 
bail, on the ground that the notice of justification described one of 11;*- 
bail as living at a house the number of which was 44, when in fact be 
lived at No. 1. Bayley J. The notice is bad on account of the misdescrip¬ 
tion ; but I will allowyou time for the purpose of coining with a notice 
in which the error may be corrected. 

So bail described in three different places in three notices of justification, 
may be rejected on this account. Proteus’s Bail, Mich. T. 1815. Nov. 17. 
\dolphus moved to justify bail, who in the first notice of justification was 
^scribed as living in St. Martins le Grand, in the second notice as at 
UathijoHc Place, and in the last os in Tottenham Court Road. Adolphus said 
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Litthdale for the defendant. 


the fact was, lie was an auctioneer in St. Martina le Grand, a broker at 
Rathbone Plow, and had nearly furnished a house in Tottenham Court 
Road. But Dampier J, thought the description too uncertain, and reject¬ 
ed himSF 


" Gentleman ” 
is a sufficient 
description for 
a clerk in the 
Custom House, 
or for a school¬ 
master. But 
a servant must 
not be describ¬ 
ed as a gentle¬ 
man. 


“ Shopkeeper” 
held an insuffi¬ 
cient addition, 
where bail had 
been before de¬ 
scribed as a 
grocer, and 
there were o- 
thcr circum¬ 
stances of sus¬ 
picion. 


Christian names 
of bail must be 
inserted in the 
notice of justifi¬ 
cation as well 
as notice of 
bail. 


Betides the places of residence, it is necessary also that the notice 
should contain a correct statement of the degree, mystery, trade, or profes¬ 
sion of the persons put in. 5 Taunt. 554. Anm.Trin. T. 1814. June 27th. Bail 
were opposed, on the ground that one of them was described in the notice 
by the addition of " Gentleman, of,” &c. and it appeared on e xamina tion 
that he held a situation as clerk in the Custom House. Le Blanc J. held 

that the description was sufficient. In -v. Pasmun, 5 Taunt. Rep. 

759. Heath J. held that a schoolmaster might be described as a gentle¬ 
man. (Vide 2 Inst. 668. as to the meaning of that denomination.) In a 
case which occurred on 6th of No v. Mich. T. 1815. where it appeared on 
the justification .of bail, that one of the bail who was described as a gen¬ 
tleman was in fact a servant, Le Blanc J. held that he ought to be rejected 
for the misdescription. 

It seems that Shopkeeper may be a sufficient description of bail, though 
bail so described have been rejected under particular circumstances.-— 
Anon. Mich. T. 1815. Nov. 17th. One of the bail was described in the 
notice of justification as a Shopkeeper; and Dampier J. said he was told 
by the master that that description had often been used and never objected 
to. Puller said that the bail had been described before as a Grocer, and 
insisted that there were circumstances in this case which ought to make' 
his addition correct. Dampier J. These circumstances should have in¬ 
duced the defendants to take care that all the additions and descriptions 
of the residence of the bail were correct, and free from all suspicion, and 
therefore the bail must be rejected. 

It is also necessary that the Christian names of the bail should be in¬ 
serted in the notice of justification, as well as in the notice of bail. Tay¬ 
lor v. Halliburton. Mich. ^T. 1814. Nov. 22d. Lowes H. moved to justify 
bail, stating that the Christian names of the bail were inserted in the no¬ 
tice of bail but had been omitted in the notice of justification, and he 
contended that this was immaterial. But Le Blanc J. said it was always 
usual to insert the Christian names in the notice, and held it was insuffi¬ 
cient. 


It is a good 
ground of re¬ 
jection, that 
one of the bail 
Is described in 
the notice of 
justification as 
the bail put in 
before, and is 
described by a 

different Christian name from that which was before given 


It is a good ground of rejection, that one of the bail is described in 
the notice of justification as the bail put in before, and is described by 
a different Christian name from that which was before given. Hamilton’s 
Bail. Anon, Mich. T. 1814. Nov. 12th. Lowes, E. opposed bail, on the 
ground that in the first and second notices of justification one of the - 
was called William Saunders, but in the third, “ Samuel Saunders , / 
bail put in before,” without any other description. Dampier J. It isj] 
sufficient. 
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Carrington's Bail. 


^"iHITTY objected to the justification of the bail 
in this case, by affidavit, on the ground that the 
affidavit of justification was defective, no place being 
mentioned in the jurat. 


Best J. held the objection valid, but allowed time 
until the last day of Term to amend the affidavit. 

Denman for the defendant. 

(*) In the case of The King v. the Justices of the West Riding of 
Yorkshire, 3 J!/. & S. 493. it was held that affidavits must contain in the 
jurat the place where they were sworn, by which one medium is afforded 
to the Court of referring to their records, and ascertaining that the person 
by whom any particular affidavit is taken is a Commissioner. But in the 
case of bail time is in general allowed to amend defects in the jurat. 

Anon. East. T. 1816, May 1. Application was made for time to justi¬ 
fy bail, there being an erasure in the jurat, and .the deponents' names not 
being inserted therein.* (Tidd. 520.) Bayley J. said that the objections 
were fatal, but that time might be allowed. So in the case of Tf'esfs Bail 
AW 6th. Mich. T. 1816, Abbott J. allowed time under similar circum¬ 
stances, although the learned judge observed that if the rule were now to 
be established, he should have thought that holding the rule strictly was 
the only mode of ensuring regularity, but that it had been thought other¬ 
wise by the other judges. See also Anon. Nov 18th. Mich. T. 1616. 
Campbell moved for time to justify bail, the deponents' names not being in¬ 
serted in the jurat. Bayley J. stated that it was now settled under such 
circumstances that time ought to be allowed, observing that it was too 
hard to fix the sheriff with responsibility for such an error in the commis¬ 
sioner. Sec also Anon. AW. 22. Mich. T. 1816. Spankie moved to justify 
bail, it appearing that there was an alteration in the jurat, although the 
commissioner’s initials were placed against it. Bayley J. said it would 
not do; but the learned Judge, at the prayer of Spankie, allowed time to 
justify. r 


1819. 


Saturday, 
Juno 26th. 

Affidavit of jus¬ 
tification of 
country bail 
must state in 
the jurat the 
place at which 
it was sworn; 
but time will be 
allowed to a- 
tnend the de¬ 
fect. (*) . 


Tune to justify 
bail may be al¬ 
lowed where 
there is an era¬ 
sure in the ju¬ 
rat, and where 
the deponents* 
names arc not 
mentioned 
therein. 


Williams's hail. 


Saturday , 
June 2bth. 


^NE of the bail of whom notice had been given 
in this case was named Lloyd , and the name was 
'spelt with LI; but in the affidavit of justification the 




|\ame was spelt with a single L. and 

2 l Q 


Notice of bail 
named Lloyd, 
with double L, 
and in affidavit 
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M)C) 

1BW. 

WlLLIAMs'S 

J5.WL. 

of justification 
with a single L, 
time allowed to 
umend. (a) 

Affidavit allow¬ 
ed to pass con¬ 
ditionally, 
where the de¬ 
ponent was de¬ 
scribed ns n- 
grnt for Plain- 
till' instead of 
Defendant's 
agent. 


Saturday, 
June 26th. 


Where the rule 
for the allow¬ 
ance of bail was 
discharged on 
account of per¬ 
jury in one of 
the bail, and 
pending the mo¬ 
tion for setting 
aside the allow¬ 
ance the de¬ 
fendant was 
rendered; Held, 
that the plain¬ 
tiff might not¬ 
withstanding 
proceed on the 
bail-bond, (a) 


Best J. was of opinion that the proceedings must 
be amended; but allowed time for that purpose, until 
the last day of term. 

(a) It seems to be uo answer to an objection in such a case, that the 
names arc idem sonans. Iirotvn v. Jacobs, 2. Esp. Rep. 726. 

An affidavit of the service of notice of justification of bail, in which the 
deponent is described by mistake as agent for the plaintiff, instead of the 
defendant, will be allowed to be passed conditionally. Anon. May 6th. 
East. T % 1816. Petit moved that the affidavit of the gervice of notice of 
justification of bail, in which the deponent was described as agent to the 
plaintiff instead of the defendant, might pass conditionally provided before 
the rule for allowance should be drawn np a fresh affidavit was filed in 
which this error should be corrected. Ruyley J. granted permission, and 
Abbott J admitted the same the next day. 


Brown against Gillies. 


J^ARllYAT on a former day obtained a rule call¬ 
ing on the plaintiff to shew cause why the pro¬ 
ceedings on the bail-bond in this ease should not he 


set aside for irregularity, with costs, the alleged irregu¬ 
larity being that the defendant was rendered before the 
assignment of the bail-bond. 


E. Lawes now shewed cause, and contended that 
the render \v.*is long out of time. The circumstances 


(«) Sec Jackson v. Morris , and Richardson v. Morriss, cited on shewing 
cause, 2 Rla. Jiep. 1179. In both these causes the sheriff was ruled on the 
11th of A r sv. to brigg in the body nf the defendant. On the 14th of Nov. 
hail were justified and allowed in Court. On the 19th of the same month, 
a rule was made to shew cause why the allowance should not be set 
aside, the bail having been surreptitiously put in and justified, which rule 
on the 27th of Nov. was made absolute. In the mean time, on the 21st 
of Nov. the bail surrendered 1 the defendant, But the Court held that as 
the bail were put in surreptitiously, they were ns no bail, and therefore 
could not surrender, and the rule was made absolute for an attachment against 
the sheriff. Where the defendant was rendered after the time for putting 
in bail had expired, but within the further time allowed him for that pur¬ 
pose by the indulgence of the Court, it was held that an attachment issued 
after notice of such render was regular, and could not be set aside without 
an affidavit of merits. The King v. the Sheriffs of London, post, June 30. 
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disclosed on the affidavit were these : A special capias 
issued against the defendant on the 25th of April last, 
returnable in fifteen days of Easter. The defendant 
was arrested on the day the writ issued, and special 
bail was put in on the 3d of May. Exception was 
entered to the bail on the 4th, and notice of adding 
and justifying was given for Friday the 7th, on which 
day the bail justified, and on the 8th the time for ren¬ 
dering would have expired. On the 10th a rule was 
obtained for siting aside the allowance of' bail, on the 
ground that one of the bail had perjured himself, as to 
the state of his property; and cause being shewn 
against the rule on the 13th, the case was ordered to 
stand over until Friday the 21st, for the purpose of 
giving the bail an opportunity of offering themselves 
to be again examined as to their sufficiency, and they 
not having done so the Court made the rule absolute 
for setting aside the allowance of bail, and directed 
the defendant to pay the costs, (a) On the same 
day the defendant was rendered, the original time 
for making the render having expired on the 8th. 
Proceedings were not taken on the bail-bond until the 
22d of May. It might be true that the plaintiff had 
notice of the render on the 21st, but he contended 
under these circumstances, that the render was alto¬ 
gether invalid, after the gross misconduct of the bail, 
and he referred to Jackson v. Morris , ( b) Merryman v. 
Quibble, (c) Meysey v. Cornell, (d) Hardmck v. Eluck, 
(e) and Hex v. The Sheriff of Middlesex. ( f) 

Marry at, in support of the rule, contended that the 
render was in time. He insisted \hat the time for ren¬ 
dering a defendant continued until an action was 
brought against the bail above, and so long as 


4 y? 
1811). 


1*110 WN 

aguiiibt 

Gillies. 


(a) Ante, 372. 

(c) Ante, 127. 
(e) 7 T. R. 297. 


(6) Sir W. Bl. 1179. 
(d) 5 T. R. 534. 

(/) Id. 527. 
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1819- 


Bboh-it 

against 

Guides. 


the added bail remained on the bail piece. The render 
here was in all events in good time, because the rule 
for the allowance of bail was npt disposed of until the 
21st of May, the bail having until the sitting of the 
Court that morning to appear and justify. The bail 
were not to be in a worse situation than they 
would have been on the 7th of May , supposing they 
had been then rejected. In all cases, render was equi¬ 
valent to justification. Here the defendant had been 
bailed, and his bail had justified, and they might have 
rendered their principal at any time bdfore the rule for 
the allowance of bail was cancelled, and they might at 
any time have set aside the proceedings upon payment 
of costs. The render, however, was in time, and conse¬ 
quently the assignment was irregular. It was then 
suggested by Lawes , that there was no affidavit of 
merits on the part of the bail. 

Abbott C. J. In this case it appears that there 
was in fact a justification, and a rule drawn up for the 
allowance of bail. After that a rule was obtained to 
set aside the allowance. Pending that rule the bail 
surrendered their principal. The rule for setting aside 
the allowance is then made absolute, upon which the 
plaintiff takes an assignment of the bail-bond. It seems 
to me to be in this case unnecessary to decide whether 
an assignment of the bail-bond, taken after such a ren- 

0 

der and made after the time for justification was expired, 
is sufficient; because under the special circumstances 
of the case, I think the render was not sufficient to pre¬ 
vent the plaintiff from taking an assignment. If we 
were to decide otherwise the defendant would derive an 
advantage from his having improperly put in bail, the 

rule for the allowance of which was afterwards set aside. 

« 

After the rule for the allowance was drawn up, the plain¬ 
tiff could not take any step. The defendant therefore 
gets the advantage of the length of time intervening. 
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in consequence of the motion afterwards made for set¬ 
ting aside the rule for the allowance of bail. It seems 
to me, that the defendant ought not to have the benefit 
of any thing done pending the rule for setting aside 
the justification, which justification ought never to 
have taken place, and ought not to have been followed 
up by the rule for the allowance of bail. Under the 
special circumstance of the case, therefore, I am of opi¬ 
nion that the assignment of the bail-bond ought to 
stand; and this being an application for setting aside 
proceedings for irregularity, and moved with costs, the 
rule must be discharged with costs. 

Bayley J. If the bail had exculpated themselves 
from any participation in the fraud of endeavouring to 
impose upon the Court, as being sufficient to jus Lily 
when in fact they were not so, it might have had a dif¬ 
ferent effect in the case. 

Holroyd J. & Best J. concurred. 

Rule discharged with costs. 


Goodtitle, on the demise of against Bad- 

title. 

ADAM'S moved for judgment against the casual 
ejector in this case, on an affidavit that the decla- 
tion in ejectment was served on the wife of the tenant 
in possession, who lived upon the premises; but as the 
affidavit did not go on to state that the wife lived with 
the husband, he prayed that the rule might be drawn 
up, upon producing an affidavit of that fact. 

But the Court said, that course would be contrary 
to all practice, and for this reason, that the rule would 


(a) In Jenny dem., Preston v. Cults, I New Rep. 308. where the affi- 
lavit was defective in not stating that the wife (on whom the declaration 


1819- 


Brown 

ir/rainst 

Gillies. 


Saturday, 
Juju 26th. 


Affidavit of ser¬ 
vice of an eject, 
meat on the 
wife of the te¬ 
nant who lived 
on the premises 
insufficient, un¬ 
less it state that 
the wife lived 
with the hus¬ 
band, or that 
the service was 
made on the 
premises, or at 
the husband's 
house. The 
rule for judg¬ 
ment cannot be 
drawn up con¬ 
ditionally. (a) . 
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lBlfi. 

Had Titi.k 
aq<iin.\t 

CiooD Trrr.E. 


appear to be drawn up on one day, and the further 
affidavit would appear to have been produced on 
another. 

Rule refused. 


Service of eject¬ 
ment ott the 
wife of tkc ten¬ 
ant in posses¬ 
sion at liis 
dwelling house, 
or on the pre¬ 
mises, is suffi¬ 
cient, though it 
be not shown 
that the hus¬ 
band and wife 
were living to¬ 
gether; but it 
must be shewn 
that they were 
living together 
when the ser¬ 
vice is not made 
on the premises 
nor at the hus¬ 
band’s house. 

Affidavit for 
judgment 
against the cas¬ 
ual ejector is 
sufficient, if it 
impliedly shews 
that the defend¬ 
ant was tenant 
in possession at 
the time the de¬ 
claration was 
served on his 
wife. 

Saturday, 
June 26th. 


had beecn served) lived with her husband, the Court said that the coun¬ 
sel might take the rule, provided a supplemental affidavit was produced 
that the wife lived with the husband, but not otherwise. It seems suffi¬ 
cient to shew, that service was made upon the wife at the husband's house, 
without stating that the husband and wife were living together. Sec 
Amnyinous, Trin. T. 1814, June 28th. Motion for judgment against the 
casual ejector. The affidavit stated, that service of the declaration had 
been made on the wife of the tenant in possession, at his dwelling house. 
Le Blanc J. thought it sufficient, and granted leave to enter up judgment. 
Service of the declaration on the wife is good, if it be made on the pre¬ 
mises, or at the husband’s house, because in those cases it is presumed 
that the husband and wife were living together; but where the service is 
made on the wife, but not on the premises, or at the lmsband’s house, 
it is necessary to state positively that the husband and wife were living 
together. Dae dcm. Norland v. BaylUs, 6 T. R. 765; 2 Bos. & Pul. 55 ; 
2 Bln. Rep. 800; 1 Bos. & Pul. 384 ; 1 Bos. & Pul. New Rep. 308. 

It is sufficient if tkc affidavit state that the service of the declaration has 
been made upon the wife on the premises, although it be not expressly 
stated that the defendant is tenant in possession, provided that fact can bo 
collected by necessary inference. Anon. Trin. T. 1816, June 19. Camp¬ 
bell moved for judgment ngainst the casual ejector, on an affidavit 
stating that the sendee of the declaration had been mode on the wife on a 
part of the demised premises, but omitted to state that the defendant was 
tenant in possession. He contended, however, that it was impliedly 
affirmed. Bayley J. 1 think so; and the affidavit seems to me to be suf¬ 
ficient. Judgment was accordingly granted. 


Harder against Wood. 


Notice to ap- HH IN DAL moved to set aside the proceedings for 

SSmmSnpro- irregularity, with costs, in this case, the irregu- 

**“» w , hich larity being, that at the bottom of the writ the de- 

thc defendant J 


was called James, when in the former part of tin# writ he was called William, Held irregular, 
and the proceedings were set aside with costs, (a) 


(a) The words of the stat. 5 Geo. 2. c. 27. s. 4. are as follows :—“ And 
be it further enacted, that upon every copy of such process to be served 
upon any defendant, shall be written in like manner an English notice to 
such defendant of the intent and meaning of such service, and to the effect 
following, viz. A. D. you are served with this process to the intent that 
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fcndant was directed to appear by the name of James 
IVood, and in the previous part of the writ he was de¬ 
scribed by the name of William Wood. 

The Court held this an irregularity, and no cause 

being afterwards shewn, the rule was made absolute. 

you may by your attorney appear in his Majesty’s Court of ——— at the 

return thereof, being the-day of- (as the case shall happen to 

be) in order to your defence in this action.” In Jones v.Armytage , 2 21. & 
P. 38. where the defendant had been served with a copy of the process 
and notice to appear, and in the copy of the writ the defendant was called 
William Armytage , which was his proper name, but the notice was 
“ Catlwrine Waller, you arc served,” &c. The Court were of opinion that 
the mistake was fatal, and made the rule absolute for setting aside the pro¬ 
ceedings. It is clear that the name of the defendant must be inserted, or 
the proceedings will be irregular, tf'orgman v. Plank, 1 Hen. Bla. 100; 
Beketna v. James, 1 Wits. 104, S. P. So it is irregular where the notice is 
directed by mistake to the plaintiff instead of the defendant. Cromwell v. 
Goodwin, Barnes, 400; Tit Id, 6tl» cd. 168, 0. 


Anonymous. 

rp ROVER for a promissory note given by the plain- 
tilF to the defendant. Plea not guilty. 

At the trial before Richards C. B. at the last 
Assizes for the county of York, it was objected on the 
part of the defendant that the action should have been 
brought in the name of another person as well as that 
of the plaintiff, it appearing that the former had sub¬ 
scribed his name to the note as guarantee or surety for 
the plaintiff. But the objection being overruled, the 
plaintiff had a verdict. 

Raine, in shewing cause agairist a rule obtained last 


(a) Vide Watson v. King, 4 Campb. 272; 1 Stark, 121, S. C.; Bloxamv. 
Hubbard, 5 East, 407; Heathy. Hubbard, 4 East, 110; Addison v. Overend, 
6 T. R. 766 ; Sedgworth v. Overend, 7 T. R. 279. The last two cases 1 
establish, that if one of several owners of a personal chattel bring an action 
for a tort for an injury thereto, the defendant jpust plead the nonjoinder 
of the other owners in abatement. 
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1819 - 


Hardeh 

against 

\Voon. 


Saturday, 
June 26th. 

Trover lies at 
the suit of one 
of the makers 
of a promissory 
note, especially 
if the other 
maker signed 
as surety, (a) 
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1819* Term, for setting aside the verdict and entering a non* 

suit, was stopped by the Court. 

Anonymous. rr J 

PullocJf Serjeant, in support of the rule, contended 
that the objection taken at the trial was fatal, insisting 
that the other party to the note should have been 
joined in the action. Sed 

Per Curiam. The action is well brought in the 
name of the plaintiff only, because he appears to be 
the principal debtor. This is not a joint promissory 
note; it is a promise to pay by the plaintiff alone, 
and the name of the other party is only added as a 
surety; but even if they were both to be considered as 
debtors, the objection would not be good, because 
■ either might declare singly, and at most the objection 
should have been pleaded in abatement, and was no 
ground of nonsuit. 

Rule discharged. 


Monday, 
June 28th. 


Slade’s Bail. 


Bail cannot 0 NE of ihe bail in this case offered to justify as a 
housekeeper if ' housekeeper, and it appeared that he occupied every 

he occupy every room j n the house where he lived, with the exception 
room in a » r 

house under a lease, except one, which is reserved for his landlord, who pays all the taxes, (a) 


Bail rejected 
who had rented 
a house, and 
underlet the 
same to another 
who paid the 
taxes, and let 
first floor to the 
bail, but whom 
landlord would 
not accept os a 
tenant, and 
therefore he 
pud the full 
rent to the bail, 
who paid it over 
to the landlord. 


(a) See BbltPs Bail, ante 288; Walker’* Bail, ante 316. See also Anon. 
Mich. T. 1816. Sp&nkie opposed the justification of bail, who had some 
time ago taken a house, which he afterwards underlet to another whom 
the landlord refused to accept as a tenant. The under-tenant paid the 
taxes, and let to the bail the first floor of the house. The under-tenant 
paid the rent for the whole house to the bail, who paid it over to the land¬ 
lord. It was contended that this bail was not a housekeeper, and Bayley 
J. held that he ought to be rejected. 

It has been held however in the Court of Exchequer, that a person em¬ 
ployed by the commissioners in the repair of water-works, who is allowed 
a house to live in during the period of his employment, for which he pays 
no rent or taxes, may be allowed to justify as bail. William* v. Dethick, 
2 Price, 8. 
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of one in which his landlord lived; that he had a lease 
of the premises, but that his landlord paid the taxes. 

Bayley J. said, that under these circumstances 
the party could not be considered as the housekeeper, 
but gave time to add and justify other bail. 

E. Lawes for the plaintiff, and Espinasse for the 
defendant. 


Taylor’s Bail . 

rpHE notice of justification of one of the bail in this 
case described the party as A. B. of Cannon Street 
Road , without any number of the house in which he 
lived, it being admitted that Cannon Street Road was 
nearly a mile in length. 

Hutchinson for the plaintiff, objected that this notice 
was too general. 

Comyn insisted that it was sufficient, particularly 
after the plaintiff had found means of serving the bail 
with process on the bail-bond, which fact was sworn 
to in the affidavit. 

Bayley J. was of opinion, under these circum¬ 
stances, that the objection was not well founded, and 
therefore permitted the bail to justify. 

(a) See Wells's Bail, ante 493, and other cases in notes to Jackson's 
Bail, —— v. Costar, 5 Taunt. 554. 


Anonymous. 


QURWOOD moved for a i^ule to shew cause why 
personal service upon the defendant of the mas¬ 
ter’s allocatur of the costs of the day for not proceed- 


1819. 

Slade’s Bail. 


Monday , 
June 2Bth. 


Notice of bail 
residing in Can¬ 
non Street Road, 
which is nearly 
a mile in length, 
without giving 
any number of 
the house, held 
sufficient, when 
it was sworn 
that the plain • 
tiff had found 
the bail, so as 
to serve him 
with proccss.(a) 


Monday, 
June 28th. 

The Court will 
not grant a rule 
to dispense with 
personal service 
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1819 . 

Anonymous. 

of the master’s 
allocatur for 
costs, with a 
view to an at¬ 
tachment, on an 
affidavit that the 
defendant keeps 
out of the way 
to avoid being 
served, («) 


ing to trial, should not be dispensed with, on an affi¬ 
davit stating that the defendant kept himself within 
doors in order to avoid personal .service of the process, 
and had been seen by his neighbours during the days 
when the deponent called at his house to serve him 
with the process. The affidavits of the neighbours 
did not state that they saw the defendant in his house 
at the very hour that the party called to serve him 
w r ith the allocatur. 


Abbott C. J. As this motion is probably made as 
a previous step to a motion for an attachment, and may 
be considered in principle the same, I think we cannot 
dispense with personal service. I know of no instance 
of a similar application; and unless some authority is 
cited to support it, I think we ought not to establish a 
precedent, pregnant with such serious consequences. 
This is not merely the case of a person keeping out of 
the way to avoid the service of a rule, but it is to avoid 
a demand of money, which is an antecedent step to an 
attachment. I am not aware that the Court ever dis¬ 
pensed with personal service in such a case, and as 
no authority is cited I think we ought not to grant 
the rule. I know that in a very strong case from 
Salisbury , the Court refused a similar application. I 
recollect an instance of a person who carried a power 
of attorney in his pocket for many months, in expec¬ 
tation of meeting a man of whom it was necessary to 
make a personal demand of money, and at length he 
succeeded in his object. . 

Rule refused. 

■ ■■■■■ — .. .k - ... - 1 _ - 

(a) See as to personal service of an ejectment, where the affidavit states 
the deponent’s belief that the tenant kept out of the way to avoid being 
served. Doe v. Roe , post, 505, 506; and as to personal service of 
notices, Sic. where the person to be served keeps Out of the way to avoid 
being served, Tidd, 6th ed. 62. And see as to the personal service neces¬ 
sary before moving for an attachment, Tidd, 6th ed. 811. 
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Doe on the demise of Lovell against Roe. 


1819. 

Monday, 
June 28 tli. 


nniNDAL moved for a rule to shew cau#e why the i n eject incut 
service of the declaration in ejectment in this vicifo^the In¬ 
case should not be deemed good service. The pre- deration, by 

° *■ nailing it to the 

door of the stable, no person being therein, and then going to the defendant’s house and in¬ 
forming him of what had been done, held insufficient to ground a rule that the service be 
deemed good, (a) 


(a) See next case. It is not sufficient that a notice should have been 
stuck up on the gateway of premises, where it is not sworn that the de¬ 
fendant keeps out of the way. Anonymous, JVtn.T. 1814. J r une22d. Hullock 
moved for judgment against the casual ejector, on an affidavit that the de¬ 
claration had been stuck up on the gateway of the premises; but not 
swearing that the defendant was out of the way, &c. the Court held it 
insufficient. Rule refused. * 

So it is not sufficient to state that the deponent had called at the te¬ 
nant's house in the morning and again in the evening, and not finding the 
defendant at home, had nailed the declaration !on the most conspicuous 
p'art of the premises. Anon. Trin.T. 22 June, 18i:i. Tindal moved for a 
rule to shew cause why the service of a declaration in ejectment should not 
be deemed sufficient, on the ground that the person serving the declara¬ 
tion had called at the house of the tenant in the morning, and again in the 
evening, and not finding him at home either time, he nailed the declara¬ 
tion up on the most conspicuous part of the premises. Le Blanc J. held 
that this was insufficient; the case must be carried farther. It should be 
shewn that the lessor of the plaintiff had done all in his power, and that 
otherwise the learned Counsel must take nothing by his motion. 

In order to dispense with personal service of a declaration in ejectment, 
it ought to appear that the tenant keeps out of the way to avoid being 
served, and the deponent’s belief of that fact should be stated. Anon. 
Trin. T. Wednesday, June 23, A. D. 1813. Barlow moved that service of de¬ 
claration in ejectment might be deemed good service, and the service of rule 
nisi also. The affidavit stated that the tenant had deserted JShc premises 
15 months, and that the declaration hod been served on the tenant's ser¬ 
vant-maid on the premises, and that the nature of the declaration had been 
explained to her; but^did not go on to state, that they had searched for 
the tenant and did not find him, and that they did not know where he 
was to be met with, and that they believed he kept out of the way to 
avoid being served. Bay ley J. said it was not sufficient. 

See also ‘Doe ex dem. Lowe v. Hoc, Bast. T. 1814, Ajrril 14th. Cross 
moved for judgment against the casual ejector, on an affidavit that the 
declaration had been stuck upon the house, there being nobody in it, 
and the neighbours believing that the tenant in possession had absconded, 
—the affidavit did not state the deponent’s belief of the defendant’s 
keeping out of the way to avoid the sei vice. JJamjmr J. It is not suffi¬ 
cient to entitle you to sign judgment., that nobody is in the house. If the 


Declaration in 
ejectment stuck 
up on the gate¬ 
way of the te¬ 
nant’s premises 
is not sufficient, 
unless it be 
sworn that the 
defendant kept 
out of the way. 

In order to 
ground a rule 
that service 
may be deemed 
good, it is not 
sufficient to 
show that the 
lessor of the 
plaintiff had 
been unsuccess¬ 
ful in two at¬ 
tempts to find 
the defendant 
at his dwelling- 
house, and had 
therefore stuck 
up the declara¬ 
tion on the pre¬ 
mises. 

Affidavit of ser¬ 
vice of declara¬ 
tion, where te¬ 
nant had left 
premises, not 
stating that the 
lessor, &c. did 
not know where 
he was, not suf¬ 
ficient. 

Affidavit to 
ground a mo- 
tion for judg¬ 
ment against 
the casual eject 
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mises mentioned in the declaration were stables, and 
the deponent went to the premises to serve the decla¬ 
ration, but finding no person in possession he nailed a 
copy of t^e declaration against the door, and then 
went to the dwelling house of the defendant, and in¬ 
formed him what he had done. The Court said this 
affidavit was not sufficient even for a rule to shew 
cause, because the deponent had not done what he 
might reasonably be expected to do for the purpose 
of properly serving the declaration. 

Rule refused. 


or, where no 
one was in the 
house, and the 
declaration was 
stuck up there¬ 
on, must state 


possession is actually vacant, you must proceed as such; but on decided 
eases almost any thing in the house will prevent it,—as, small beer being 
in a cellar, 2 Stra. 1064; or hay in a barn. Besides, your affidavit to 
ground this*motion should state the deponent's belief that the tenant 
kept out of the way, or absconded, for the purpose of avoiding the service. 


the deponent's Rui c refused, 
belief, that the 

the party absconded with a view to avoid the service. 


Wednesday, 
June 16th. 

The affidavit 
upon which to 
move for judg¬ 
ment against 
casual ejector, 
when* the te¬ 
nant has ab¬ 
sconded, must 
state that the 
copy of de¬ 
claration was 
left as well as 
affixed on the 
premises, and 
that the depo¬ 
nent has used 
due means to 
find out such 
tenant's resi¬ 
dence, and ve¬ 
rily believes he 
has absconded. 
(-) 


Doe dem. Tarluy against R#e. 

QOMYN moved for a rule nisi for judgment against 
casual ejector, and that rule might be served in 
the same manner as the declaration, upon an affidavit 
stating that the tenant in possession had absconded to 
avoid arrest, and that the declaration was nailed upon 
the outer door of the house. 

« 

Bayley J< You ought to have shewn that you 
left the .declaration there. Upon amending your affi¬ 
davit, you may take a rule nisi , and you may affix the 
rule nisi in the same way. 

4 

Comyn accordingly obtained a fresh affidavit, stat- 
ting, “ That deponent did on, &c. affix and leave on 
the outside of the street door of the messuage and pre- 


(a) Sec the notes to the last case. 
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miscs ini declaration mentioned, a true copj of the 1819* 
declaration hereunto annexed, and notice thereunder t Doe 
written; the 'same messuage being entirely shut up 
and deserted. And this deponent further £aith, that 
he has made diligent inquiry after John Dixon , the 
late tenant in possession of the said premises, and 
whom this deponent hath been informed and verily 
believes is possessed of the lease thereof, but this 
deponent doth not know, nor can he learn where he 
now resides or can be found, so as to serve him with a 
copy of the said declaration and notice, but this de¬ 
ponent verily believes that he has absconded to avoid 
being arrested for debt." Upon this affidavit a rule 
nisi was obtained. 


Walters against Mace. 


Monday, 
June 28th.' 


^CTION against the defendant for maliciously 
charging the plaintiff with felony, and obtaining 
a warrant and imprisoning him and causing him to be 
examined before a justice of the peace; with a count, 


Where the de¬ 
claration stated 
that defendant 
went before 
“ R. 0. llaron 
of Waterfork , in 
the county of, 


&c. and charged plaintiff with felony, &c.” and it was proved that the title of the magistrate 
was “ R. C. Baron of Waterparh, in the county, &c." Held, that this was a fatal va¬ 
riance. (a) 


(a) In Abitbol v. Bristow , 2 Marsh. Rep. 159. a cose is mentionedby Gibbs 
C. J. in which Lord Kenyon ruled in an action for medicines alleged to have 
been furnished to the defendant’s wife Mary , that the delivery to his wife 
Elisabeth might be proved, the defendant’s wife being the material word. See 
also Purcell v. Macnamara , as cited by Lawrence J. 9 East. 163. But the 
misnomer of a third person is in general fatal. Keen v. Dormay , 15 East, 
161; Hutchinson v h Piper, 4 Taunt. 810. Wittes' Rep. 8. though the mis¬ 
nomer of one of the parties sued is not material on the general issue, where 
the identity is proved. Dickenson v. Bowes, 16 East, 110. See also 1 
Stark. 4 7. where a variance was discovered between the name of one of 
the indorsers as it was stated in the declaration, and the name which 
appeared upon the bill, the name being in the one place Phillip Phillips 
and in the other Phillip Phillip, and it was held immaterial. In the case 
of Blackmarc v. Flemyng, 7 T. R. 446. where an action was brought on a 
judgment and mil tiel record was pleaded, and on the day given to pro¬ 
duce the record it appeared that in the former cause the defendant'was 
sued as the Right Honourable Hamilton Flemyng Earl of Wigtown, having 
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1819. 

Walters 

against 

Mace. 

W beret he de¬ 
claration stated 
that the defend¬ 
ant spoke these 
words of the 
plaintiff: “ This 
is my umbrella 
and he stole it, 
Ac.’* Held, 
that this was 
not supported 
by proof of the 
words “ Jt is 
my umbrella 
and he stole it, 
&c.” the um¬ 
brella not being 
present. (A) 


for words imputing felony. The first and second counts 
of the declaration alleged, that the defendant went be¬ 
fore Richard Cavendish , Baron IVaterpark of Water- 
fork in the county of Cork, in the kingdom of Ireland, 
being a Justice of the Peace in and for the county, and 
maliciously arid without any reasonable or probable 
cause, charged tlic plaintiff with felony and obtained a 
warrant under which he was arrested and examined 
before the said justice upon the said charge of felony. 
The third count alleged that the defendant spoke 
the following words of slander, of and concerning the 
plaintiff. “ This is my umbrella and he stole it from 
my back-door,” and special damages were laid. At the 
trial before G arrow B. at the last Assizes for the 


privilege of peerage, and in this action he was called Hamilton Flrmyng 
Esquire commonly called Earl of Wigtown, without noticing that the first 
action was brought against him as a peer, this was held to be a failure 
of record, and leave was given to the plaintiff to amend his declaration 
on payment of costs, and the defendant to be at liberty to plead tie novo. 
Butin the case of Lord SnffieUl v. Brute , 2 Stark. 176. where it appeared 
on the production of the record described in the declaration, that the de¬ 
fendant was styled in that record Baron SuJJidd, but in the allegation in 
present action he was described as the Bight Honourable the Earl of 
Suffield, Lord EUenbomugh overruled the objection on its being answered 
on the part of the plaintiff that it would be proved that both names were 

intended to apply to the same person. Sec also the King v.-, which 

is cited 9 East, 163. -In the case of Doe on the deni, of the Mayor, Al¬ 
dermen, Capital Burgesses and Commonalty of Maltlen v. MiUtr , 1 Bam. 
& Aid. 699. where a demise was laid by the mayor, aldermen, &c. of the 
borough town of Malden, and it appeared on the trial that the name of 
corporation according to the charter was “ the Mayor, &c. of M." 
without the words* Borough Town; it was held that this was no vari¬ 
ance, as it appeared from the charter which was in evidence that Malden 
was a borough town: and it was held to be no variance that the name 
was called Maldon instead of Maiden, the two wards being idem sonans. 

(&) So if the words be laid in the third person, as “ He deserves to be 
hanged for a note he forged on A.” proof of words spoken in the second 
person, as “ You deserve, &c.” will not support the declaration; for 
there is a great difference in the effect produced by the two modes of 
expression. Avar ilia v. Rogers, BwUer Pri. 5. The same point has been 
held on an indictment for speaking words of a justice of the peace, 
where the words spoken were “ you are a perjured justice, &c.” and the 
words charged in the indictment to have been spoken were ** he is a per¬ 
jured justice, ike.’’ The King v. Iteny, 4 T. R. 217. So it has been 
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county of Stafford , Lord JVaterpark being examined as 
a witness in support of the first and second counts of 
the declaration, stated that his proper names and titles 
were Richard CavendiSh , Baron Waterpark of Water- 
park in the county of Cork in the kingdom &f Ireland, 
and not Baron IVaterpark of Waterfork. In support of 
the count for slander the words proved were these. “ It 
is my umbrella and he stole it from my back-door.” It 
was objected at the trial that these were fatal variances; 
first, because there was no such person in existence as 
Richard Cavendish , Baron IVaterpark of Waterfork in 
the county of Cork in the kingdom of Ireland; and se¬ 
condly, that the words, “ It is my umbrella”—were 
very different in sense and meaning from the words 
“ This is my umbrella; ” it appearing in evidence that 
the umbrella which the plaintiff was alleged to have 
stolen was not present at the time the words were 
spoken. The learned Judge acquiesced in both objec¬ 
tions, and directed a nonsuit. 


1819> 


Walters 

against 

Macs. 


W. E. Taunton last Term obtained a rule nisi for 


holden, that a count for words spoken affirmatively is not supported by 
proof that they were spoken by way of interrogation. Barnes v. Hollo¬ 
way, B T. R. 150. But when the effect of the words is stated in the de¬ 
claration it is not always essential that the identical expressions should be 
set forth: as when the words laid in the declaration were, “ You arc a 
thief, you stole one of my sheep and killed it,” and the words as proved 
in evidence were, “ You stole my sheep and killed it, ” and this was ob¬ 
jected to as a material variance. Lord Ellenborough overruled the objec¬ 
tion, observing that the words “ you killed it ” shewed that one she«R 
only was meant. Robinson v. Willis, 2 Stark. 194. Where the voror 
laid in the declaration were “ she is a great thief, she ought to have been 
transported, it was held that these words were not proved in substance by 
the words “ she is a bad gee, she ought to have been transported.’* Han¬ 
cock v. Winter, 7 Taunt. 205; 2 Marsh. 502, S. C. The particular expres¬ 
sion must be set forth in the declaration; and h general statement that the 
defendant charged the plaintiff with being in insolvent circumstances, or in 
such general terms, will be bad even after verdict. Cook v. Cox, 3 
M. & S. 110; 6 Taunt. 169. Hence it seems material that the words 
should be stated with precision; and the smallest variation, even in a 
letter, if it altcr*the meaning of the words employed, will b»-a fatal ob¬ 
jection. 

£ M 
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setting aside the nonsuit and obtaining a new 
trial, and Jervis now shewed cause; but the Court 
called on Taunton to support his rule; and taking 
the secopd objection first, he urged that the plain- 
tiff was not tied down to any particular umbrella 
alleged to have been stolen. It must be taken that 
the words set forth in the declaration were a substan¬ 
tive charge and imputation of felony. If so, the words 
proved in evidence to have been spoken supported the 
substantive charge, and it signified nothing whether 
the article charged to have been stolen was present or 
absent at the time the slander was uttered. It was 
not the less an imputation of felony, because .the 
article was not present, the substance of the charge in 
issue being proved. The case of Hall v. Smith , (a) is 
precisely in point: there the plaintiff declared that he 
had been a wool-stapler at Cirencester, and was a 
Brewer at Oxford, and that the defendant spoke of him 
as such trader these words : “ Mr. Hall and Mr. Brooks 
have both been bankrupts, and Mr. Hall at Cirences¬ 
ter,” and gave no evidence of his having been a wool- 
stapler, but only that he was a brewer at Oxford, and 
proved the words spoken to have been these, u He was 
a bankrupt at Cirencester, &c.” and the Court held that 
this proof sustained the allegation that the words were 
spoken of him in his trade of a brewer, for a trader at 
Oxford may be a bankrupt at Cirencester. In that 
^case, the words proved did not relate to either of the 
trades, but inasmuch as the gravamen of the charge 
was that the plaintiff was a bankrupt, the Court was 
of opinion that the words were^g^xbstantially proved. 
So in the present case, the gravamen of the charge is 
that the plaintiff stole an umbrella, and it is of no im¬ 
portance, with reference to that charge, whether the 
words be, “ This is my umbrella,” or “ It is my um¬ 
brella, and the defendant has stolen it/' the variance 


l«») 1 AT. & S. 287. 
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being wholly immaterial. As to the second point, the 1819. 

variance between Waterpark and Waterfork is also waltehs 
altogether immaterial, because the description of the mac^ 
titles of the magistrate, before whom thp charge of 
felony was made, is only matter of inducement in the 
declaration, and at all events the words “ Baron Water- 
park of Waterfork in the county of Cork in the king¬ 
dom of Ireland are only surplusage, and need not 
have been set out; for most certainly if it had been 
said that the defendant appeared before one Richard 
Cavendish Baron of Waterpark , that would have been 
a sufficient description of the noble Lord, because it 
would be giving him the title by which he was usually 
known in the world, and it .was not necessary to go on 
and state the name of the place from which he took his 
title. The case of Alcorn v. Westbrook , (a) goes much 
beyond this. That was an action on the case, upon a 
promise to deliver up a bond, whereby one Lord Viscount 
Gave became bound to the plaintiff's testator in the 
sum of 300/. and it was objected that the bond was 
not rightly described in the declaration, for there it 
was Lord Viscount Gave, whereas the bond deposited 
and proved to be demanded was entered into by Lord 
Viscount Gage; but the Court after taking time to con¬ 
sider of the case, in the result they were unanimously 
of opinion that the action was well laid, for the word 
Gave was only surplusage. [Bayley J. He was 
rightly called in other parts of the record and in otlj^r 
parts of the bond, as the bond was set out, and there¬ 
fore the Court„considered that there being two incon¬ 
sistent parlies to the bond, they were at liberty to reject 
the name of Gave as surplusage]. The proof of all 
the titles of the magistrate described in the declaration 
is no part of the plaintiff's case, nor could the plaintiff 
be required strictly to prove them. At the trial there 


(a) 1 KV/j. 115. 
‘2 M 2 
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1819* was no inquiry made whether there was any other 
Waiters noble Lord of the same name, nor whether Waterfork 

Mace * was the real place of his residence, and non constat , but 

the noble »Lord lived at a place called Waterfork. It 
was net necessary that the plaintiff should set out 
the noble Lord’s titles with that sort of certainty that 
was to be found in his patent. He then referred to the 
following case, which was stated to have occurred a 
few years ago : the defendant demurred to a declara¬ 
tion, which began in the following manner, “ J. N. 
commonly called G. N. of C. D. in the county of so 
and so and the counsel in support of the demurrer 
contended that the alias dictum ought to be put after 
the description of the place, urging that the rule of 
law was, that where a person is described with an alias, 
it ought to be after the full description of the name 
which preceded it; and the Court on that occasion 
said, M Wc are not to presume but that the man was 
christened by the whole name set out.” Mr. Baron 
Wood argued the demurrer, and his objection was met 
by this observation : u If there be any possible case in 
which the plaintiff is right, you are wrong, for there is 
nothing to shew, but that the man may have been 
christened by the whole name however nonsensical it 
may appear, and we will not presume that the plain¬ 
tiff is wrong, until you shew that he is.*’(a) So here, 


** Henry Pre¬ 
vost late of Lon¬ 
don merchant 
otherwise called 

Henri rremit” 

held a good de¬ 
scription of de¬ 
fendant, in a 
plea in abate¬ 
ment. 


•* (a) Vide 3 icott v. Soans, 3 East. Ill, where it was held that the defend¬ 
ant’s being sued l>y the name of Jonathan otherwise John Soans, Is no 
cause of demurrer to the declaration, for it should be intended that Jonathan 
otherwise John was all one Christian name. But where a defendant was 
sued as Henry Prevost late of London merchant otherwise called Henri 
Prevost, and the defendant pleaded in abatement that he was baptized by 
the name of Henri and was always called by the Christian name of Henry 
Prevost otherwise called Henri Prevost, the plea was holden bad upon de¬ 
murrer. Vaumnnt v. Prevost, Trin. T. 1816. x June 20th. The defendant was 
stiled in the commencement of the declaration Henry Prevost late of Lon¬ 
don merchant otherwise called Henri Prevost. In the rest of the declara¬ 
tion, he was alluded to by the term, the said defendant. Plea in abate¬ 
ment, that the defendant was baptized in the name of Henri and was 
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in the absence of all evidence, the Court will presume 
that lord fVaterpark lived at Waltrfork. In the case 
of the King v. Lookup^ referred to in Purcell v. Macna- 
mara (a) which was an indictment for perjury assigned 
upon an answer filed to a bill in Chancery, it appear¬ 
ed that the indictment stated the bill to be directed to 
Robert Lord Henley, &c. whereas in fact it was directed 
to Sir Robert Henley, Kt, &c., and it being objected that 
this was a variance, the Court over-ruled the objection. 
[Holroyd J. The way that case is to be understood 
is this—that the bill was alleged to be directed to 
Robert Lord Henley, though in fact the bill was di¬ 
rected to Sir Robert Henley, who at the time of the 
indictment was created a peer. The allegation was 
true; and there being sufficient certainty in the evi¬ 
dence that there was no other Robert Lord Henley, 
proof that it was presented to Sir Robert Henley, who 
had been Chancellor but had in the mean time been 
created a peer, was held sufficient. That is the way 1 
have always understood that case. Best J. He was 
described Robert Lord Henley, Keeper of the Great 
Seal, and there was no other Robert Lord Henley 
proved to be in existence at the trial. Now there may 


181 *). 

Walters 

against 

Mace. 


always called by the Christian name of Henry Promt otherwise called 
Henri Promt. General demurrer. The following cases were cited: Grif¬ 
fith v. Middleton, Cm. Jac. 425. where it was held that Piers was to be 
considered the same name as Peter: and the Ch. J. said that where one 
was sued by the name of Sanders and Us name was Alexander, yet it 
was held to be well enough; and that Joan and Jane arc but one name, 
although Agneis and Ann OiUian and Julian, are all different names. 
Downes r. Hathway ^ 2 Roll. Abr. 136. pi. 11; Evans v. King, Wittes, 
554; Scott v. Soans, 3 East, 111. Bayley J. In the case of Scott v. 
Soans, the Court only said he might be called by that name; and here 
there are other words Interposed— Henry Promt late of London mer¬ 
chant, which we cannot take as part of the Christian name; and it is also 
Henry otherwise called Henri, wUch a man may be; he cannot have two 
Christian names, but he may be called by two names. Lord Ellenborough 
Ch. J. It is impossible to incorporate the whole description as a Christian 

name. -late of London merchant, that is against all sense.—Judgment. 

for the plaintiff. 


(a) 9 East, 157. 
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be another Lord Waterpark in existence.] It lies up¬ 
on the defendant to prove that. [Abbott C. IJ. You 
are to make out your case. You are to prove that 
the defendant went before a justice of the peace for 
the county of Stafford of the name of Baron Water- 
park of Waterfork. Now you have never proved that 
his name is Baron Waterpark of Waterfork. It is the 
place that gives the title; and you have not proved 
that his residence was at a place called Waterfork.’] 
The noble Lord in this case is described in the decla¬ 
ration as being one of his Majesty's Justices of the 
Peace in and for the county of Stafford; and all that 
is necessary to shew is, that he is the person meant. 
[Best J. This is not like the case of the King v. 
Lookup , because there is only one Lord Keeper of the 
Great Seal, whereas there may be an hundred Magis¬ 
trates in the county of Stafford .] Still it resolves it¬ 
self into a questiou of identity ; and the only point is, 
whether this was the person bond fide intended by the 
declaration, the noble Lord’s title not being at all 
material. [AbboTt C. J. The true description of the 
place from which a nobleman takes his title is of the 
utmost importance, because it is the description of a 
name of dignity, and is the .only means of distinguish¬ 
ing the title of the party, as matter of identity, because 
there may be several noblemen of the same name. 
To illustrate this, there is Lord Douglas of Douglas, 
and Lord,. Douglas of Lochleven; Lord Grey de Wil¬ 
loughby, and afiother Lord Grey of some other descrip¬ 
tion ; and so of several other noblemen.] But if it is 
a question of identity the objection to the description 
may be cured by evidence. The case of Purcell v. 
Macnamara (a) in principle was in favor of this argu¬ 
ment. Under these circumstances it was submitted, 
that the nonsuit ought to be set aside and a new trial 
granted. 


(o) 9 East, 157. 
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Abbott C. J. I think the nonsuit was right on 
both grounds. It appears to me that we must under¬ 
stand the allegation in this declaration, that the defen¬ 
dant went before Richard Cavendish, Baron Waterpark 
of Waterfork in the county of Cork in the kingdom of 
Ireland , as Containing the description of the name of 
dignity of the person fore whom the defendant went 
to prefer the charge which is the subject of the action. 
It infers that he did not go before any person whose 
name was Richard Cavendish, and whose title of dig¬ 
nity was Baron Waterpark , of Waterpark , but Richard 
Cavendish , Baron of Waterfork , and that it must be 
understood to mean a different person from that intend¬ 
ed in this declaration. As to the second point, I am 
of opinion, that the variance from the word this, as in¬ 
troduced into the declaration, is fatal. The words set 
forth in the declaration are these: “ This is my umbrella, 
and he stole it from my back-door." The words proved 
are, “ It is my umbrella, and he stole it from my back¬ 
door.” Now although the exact words need not gene¬ 
rally be proved, yet it is necessary that they should be 
substantially proved; here the words are not substanti¬ 
ally proved. The word this has reference to something 
supposed to be present; the phrase it, is equivocal: it 
may be used of a thing present, or absent; as for in¬ 
stance, if used in this way, u whose is this?”—“It is 
my umbrella,"—or “ what is this?” “It is my umbrella.” 
In the way in which the words are alleged in the decla¬ 
ration, the party is supposed to be speaking of a thing 
actually present. If the umbrella had been proved to 
be present at the time of the conversation, though the 
defendant spoke of it in the way proved, I should have 
thought it not necessary to provd the words exactly as 
they are laid; but the umbrella was not present, and 
therefore the word it, as proved, must be understood to 
have been used with reference to something absent, 
whereas the declaration alleges the words to have been 
spoken of something present. As the words proved do 


1819 . 

Waiters 

asrainst 

Mace. 
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1810. 


Walters 

irgnimt 

Mace. 


not shew that the defendant was speaking of something 
present, I think the word it is a material variance from 
the declaration, and consequently on both grounds this 
nonsuit is right. 


Holroyd J. ( a ) It appears to me also that the non¬ 
suit is right, though I regret th# necessity of deciding 
that the party should be nonsuited upon variances of 
this kind. But the plaintiff by making his election to 
declare that the defendant appeared before a particular 
person, giving that person a certain specific description 
in the declaration, is bound to prove it strictly; hav¬ 
ing misdescribed him, he does not prove that the de¬ 
fendant appeared before the person whom he alleges 
in his declaration that he did appear before. With res¬ 
pect to the other objection, as to the variance between 
the words, “ This is my umbrella, and he stole it from 
my back-door;” and “ It is my umbrella, and he stole 
it from my back-door,” I think that is a variance which 
we cannot get over, because the words as laid in the 
declaration impoit a thing which is present, whereas 
the words proved to have been spoken had reference to 
a thing absent; we cannot say that they are substanti¬ 
ally the same words, howe^r they might be if the um¬ 
brella had been present. If at the time the words were 
used, the umbrella was in fact present, I should be of 
opinion that those words would be sufficient to satisfy 
the declaration; but inasmuch as it was absent, and the 
declaration speaks of it as being present, I am of 
opinion ‘that they were not the words described in the 
declaration. It appears" to me therefore, that acting 
upon the rules of law ^we are bound to sustain this non¬ 
suit. 


Best J. It is impossible to say, that “ Baron Wa¬ 
termark of Waterfork, ” can be construed into a suffi- 


(«) Bay lf.y J. had left the Court. 
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cient description of the place from whence the noble 
Lord takes his title. The description given is a descrip¬ 
tion of part of the noble Lord’s title, because he takes 
the title from the place in which he was bom, or where 
his property is situated, his title being Baron Waterpark 
of Waterpark. In the same way we speak of Earl of 
such a place, and Duke of such a place, which imports 
the honor which has been conferred by the King upon 
the party. It is part of the title, when you say a man 
is Earl or Duke of such a place. In this case, there being 
a misdescription of the noble Lord, in calling him Baron 
Waterpark of Waterfork , instead of Waterpark , I think 
it is impossible to get over the objection. As to the 
second objection, there is a manifest difference between 
this and it. When the defendant says “ It is my um¬ 
brella,’* he is speaking of something that is absent, 
whereas the words in the declaration have reference to 
something present at the time they were spoken. The 
case of Hall v. Smith (a) is distinguishable from the 
present, because that did not proceed upon any sup¬ 
posed difference between the wflrds laid and the words 
proved, but whether the words were properly introduced 
and proved with reference to the gravamen of the 
charge, the defendant there having spoken of the plain¬ 
tiff in allusion to his trade. The words proved in that 
case were sufficient for the purpose of shewing that 
they were spoken of the plaintiff in his trade; for whe¬ 
ther he spoke of his trade at Oxford or elsewhere, was 
a matter quite immaterial, because the foundation of 
the action was the slander upon him as a tradesman, 
and the law would supply the defect in the proof of 
the precise words; but the case is very different when 
you come to speak of the meaning of the words. I am 
of opinion that the words set out in this declaration are 
very different from the words proved, and therefore I 
think the nonsuit right. 

Rule discharged. 


1819- 


Walters 

against 

Mace. 


(«) \ AT. &S. 287. 
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Monday, 
June 28th. 

In covenant, 
where in set¬ 
ting out the 
deed, the decla¬ 
ration stated 
that “it was wit¬ 
nessed amongst 
other things, 
that as well in 
consideration 
of, &c.” and 
part of the con¬ 
siderations 
omitted, and 
there was no 
word in the de¬ 
claration to an¬ 
swer to the 
phrase, as well; 
Held, that this 
was a fatal va¬ 
riance. (a) 


Swallow against Beaumont. 

^CTION of covenant. The declaration set forth 
the deed in the following manner, viz .—“ It was 
witnessed amongst other things, that as well for and in 
consideration of the sums of money which the said 
plaintiff had already expended in erecting a steam- 
engine, a blasting furnace, and other buildings requi¬ 
site and necessary for the purpose of smelting iron ore, 
pig ore, &c. in Dovecoat close, and other closes therein 
after expressed.”—At this word, the statement of the 
consideration concluded, and there was nothing in the 
declaratipn to answer to the words as well. Plea, 
non est'factum . At the trial before Richards C. B. 
at the last Assizes for the county of York , on the pro¬ 
duction of the deed, the consideration therein ex¬ 
pressed was this: “ It is witnessed as well in consi- 


(a) Vide KniJU v. Williams , JjO East, 431; Howell v. Richards, 11 East, 
633; Horse/all v. Testar, 7 Taunt . 385; Tempnny v. Burnatul, 4 Campb. 
20; Gordon v. Gordon, 1 Stark. 294; lioulditch v. Hawley, 1 Campb. 195; 
6 Taunt. 394; 2 Marsh. Rep. 96; Morgan v. Edwards j Hoar v. Mill, 
4 M. & S. 470. The case of Hanborough v. Wilkie, acording to a MS. note, 
was as followB '.-—Hanborough v. Wilkie, Thursday, Jan. 26, Hit. T. 1815. 
Action of covenant l>y the mortgagee against the mortgagor, for not paying 
mortgage money. On the trial, an objection was raised by Cmnyn on the 
ground of a variance, it being alleged in the declaration, that by the deed 
the defendant bound himself, his heirs executors and administrators. 
Whereas the terms of the covenant only extended the obligation to the 
defendant, his executors and adminstrators, and did not expressly indude 
the defendant's heirs. A verdict was obtained for the plaintiff. And it 
was now moved to set aside this verdict, and to enter a nonsuit. It was 
urged by Comyn, that though the allegation might be immaterial and un¬ 
necessary to hare been stated, yet having been stated it must be proved; 
and that there were many cages in which much smaller variances had been 
held fatal. Bristow v. Wright, JJuugl. 665. was cited. Lord EUenbo- 
rough Ch. J. The heirs would be equally bound a hether mentioned or not. 
It was unnecessary to state whether the heirs were or were not bound. 
Bayley J. This was a totally immaterial part of the deed to state. The 
statement is immaterial in this case, and can have no future effect on the 
heir. Le Blanc J. Nor on these parties. Rule refused. See 4 M. & S. 
472, 3. 
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deration of the sums of money which the said plaintiff 
has already expended in the erecting and building a 
steam-engine, blasting,furnace, and other buildings 
requisite and necessary for the purpose of ^smelting 
iron ore, pig ore, &c. in Dovecoat close, and other 
closes, &c. and also in erecting and buildiug ten dwell¬ 
ing-houses in the said closes.” It was objected, that this 
was a variance, and that the whole of the considera¬ 
tion had not been set out, because there was nothing 
to satisfy the words as wqll, the introduction of which 
rendered it necessary to set forth the remaining part 
of the consideration expressed in the deed. The Chief 
Baron thought the objection fatal, |md directed a non¬ 
suit. 

Littledale last Term moved to set aside the nonsuit 
and obtain a new trial, contending that this was not a 
fatal variance, and that the words " as well” might be 
rejected as surplusage. 

Scarlett and Tindal now shewed cause. It is clear, 
that the deed sets forth two parts of one entire consi¬ 
deration ; first, as to the money expended in erecting 
and building blasting furnaces, and other buildings 
for the purpose, &c.; secondly, and also in erecting 
and building ten dwelling-houses in the said closes. 
The declaration, therefore, in setting out the consider¬ 
ation, had not set it out truly, which it ought to have 
done, in consequence of the introduction of ttie words 
“ as well,” which import something more than what 
appears upon the face of the declaration, for there is 
nothing to correspond with those words. The deed 
set forth in the declaration does not witness the same 
consideration as that stated in the deed itself; and the 
plaintiff having tied himself up to state the whole of 
the consideration, by introducing the words as well , he 
fails in making out his case, unless he introduces 


1819. 
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Swallow 

against 

Beaumont. 


something farther to satisfy those words. It could not 
be denied, that in general where a party brings an ac¬ 
tion of covenant, the party may state in his declara¬ 
tion sufficient only to meet the precise breach of 
which he complains, as that the defendant, amongst 
other things, in consideration of any particular thing, 
entered into a certain covenant; but where the plain¬ 
tiff professes to set out the whole of the consideration 
and covenant, he must set them out truly. On the 
face of this declaration, the words as well being intro¬ 
duced, it imports two distinct parts of one considera¬ 
tion, but in fact there is only one part set out. It 
was not incumbent on the plaintiff to set out the 
whole of the irrelevant parts of the consideration, but 
if he professes to set them out, he is bound to set 
•them out correctly. The simple question here is, 
whether the introductory part of the declaration re¬ 
citing the deed, does not give the Court to under¬ 
stand that there is some other part of the considera¬ 
tion which the plaintiff has not stated in his declara¬ 
tion. If this be so, there is an obvious and material 
variance between the declaration and the deed. It is 
necessary to look at the instrument itself, in order to 
make the declaration intelligible, and consequently 
the variance is material. The Court cannot reject the 
words, as well, in order to make the deed set out in¬ 
telligible, because in doing so they must reject from 
the consideration of the jury an important part of the 
case; blit even if they were rejected, that would not 
cure the objection, because it would still appear that 
the covenant was entered into not solely for the consi¬ 
deration mentioned in the declaration, but in consider¬ 
ation of that thing and another. For these reasons, 
the variance is obviously fatal. 

Littledale , J. Williams , and F. Pollock, in support 
of the rule. In this case, the whole of the considera- 
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tion may be treated as surplusage; but in all events, 
the words as well may be struck out on that ground, 
in order to make the declaration sufficient for the pur¬ 
pose of this action. The whole of the consideration 
might be referred to the Master to strike it out as 
surplusage. It is not usual, certainly, to refer declara¬ 
tions to the Master to strike out superfluous matter, 
because the recitals of consideration do not generally 
run to a very great length; but it is clear that they 
might be so referred for the same reason that declarations 
are sent to the Master to strike out superfluous counts. 
Dundas v. Lord Weymouth, (a) Price v. Fletcher, (b) 
[Abbott C. J. One of the evils of inserting too 
much in a declaration is, that you may insert what 
you cannot maintain. Encumbering a declaration 
with too much matter very frequently defeats the ac¬ 
tion.] It must be admitted, that, in stating things in 
a declaration, they must be stated exactly as they are ; 
that is, the plaintiff must state the subject matter of 
the action—the convenant and consideration, so as to 
complete the sense of the whole. [Bay ley J. Must 
you not produce a deed corresponding with the state¬ 
ment in the declaration ? In Savage v. Smith, (c) 
which was an action of debt against a bailiff for ex¬ 
torting illegal fees in executing a fieri facias, it was 
held, that if the plaintiff sets out the judgment on 
which the writ was founded, he must also prove it.] 
In the present case it is not necessary to state* any part 
of the consideration at all, and all that has been stated 
may be considered as surplusage. In stating a parol 
contract, undoubtedly the whole of the consideration 
must be stated, (d) because, if it js not, the party does 


(«) Cowp. 665. (A) Id. 727. (c) 2 Sir fV. Bin. 1101. 

{d) Clarke v. Gray, 6 East, 564, per Lord EUenborough; Miles v. She- 
ward, 8 East, 7, 9, 10; King v. Robinson, Cro. EUt. 79 ; But. Ni. Pri. 147 ; 
Leads v. Burrows, 12 East, 1 } Andrews Y. Whitehead, 13 East, 102} Sy- 
monds v. Carr, 1 Carnpb. 361j !• Chilly on PI. 295. 
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not present the whole of the ground upon which the 
action is maintainable; but in cases like the present, 
it is not necessary to state the whole of the contract, 
for a statement of the subject of the covenant is quite 
sufficient. Here there is a statement of the covenant, 
and the plaintiff is not bound to prove the considera¬ 
tion. In cases where it is necessary to prove consi¬ 
deration, they may probably admit of a different con¬ 
struction. Nothing is here stated, which it would be 
incumbent on the plaintiff to prove. If the plaintiff is 
not called upon to prove the consideration, he need 
not be tied down to a literal exposition of it. In those 
cases where the variances have been considered fatal, 
they are only those.where the subject matter of the 
action is not correctly stated, or where there was an 
omission of the covenant. [Abbott C. J. In an action 
upon a covenant for the payment of rent, it is unne¬ 
cessary to set forth all the particular parts of the de¬ 
mise ; but if you do set them out at all, you must set 
them out correctly. Hamborough v. Wilkie , (at) Bris¬ 
tow v. Wright , (b) and Hoar v. Mill, (c) Bayley J. 
In a recent case of an action upon a bill of exchange, 
the declaration alleged, that the bill was drawn for 
value received by the drawee; and it being proved in 
evidence that the value was received by the drawer, 
the Court was of opinion that this was a fatal va¬ 
riance. ( d ) ] These^ cases do not bear upon the pre¬ 
sent question, because it is not necessary to prove 
the consideration. The words as well may be alto¬ 
gether Rejected, because they imply something else 
than that which is set out in the declaration. [Bay- 
ley J. The declaration says, “ It is witnessed among 
other things, that for this specific consideration you 
covenanted so and so.” Now it is not proved that 


(a) 4 M. & S. 474, n. (4) Dongl. 664. 
(d) Highmore v. Primrose, 5 M. & S. 65. 


(c) 4 M.&S. 470. 
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you covenanted for that consideration only.] The 
words, witnessed among other things , are very loose ex¬ 
pressions, and may have very different meanings; and 
if in this case they are to have any meaning, the Court 
must give effect to them according to the plain inten¬ 
tion of the party. The words as well here must be 
altogether rejected as impertinent; and if the insertion 
is immaterial, authorities are not wanting to support 
this proposition. In the case of Bristow v. Wright , (a) 
Lord Mansfield said, that impertinent matter, irre¬ 
levant covenants for instance, may be rejected by the 
Court, and need not be proved. In all events, the 
question here is, whether the consideration is suffi¬ 
ciently stated to entitle the plaintiff to maintain this 
action. No person can read the consideration recited 
in the declaration, without being satisfied that it is at 
least in substance the consideration stated in the deed ; 
for although the words as well might indicate that 
that something more was to follow, yet still the Court 
will not regard the recital as bad, because it does not 
state the whole. In this case, the plaintiff did no 
more than recite that part of the consideration which 
was witnessed among other things. The Court are 
not called upon to carry the words as well forward to 
the other part of the consideration; all that they are 
called upon is, to strike those words out as surplusage, 
and presume that the plaintiff intended only to recite 
that part of the consideration mentioned. It remains 
therefore for the Court to say, whether they will look 
at this declaration, and supply the words “ and for the 
consideration therein mentioned,*’ referring to the 
deed, which by necessary implication the plaintiff must 
be intended to have done, or whether they will strike 
out the words “ as well in consideration,” in order to 
give effect to the declaration. 
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18 19 . Abbott C. J. The Cfttirt having, in the course 
Swallow of the argument, pretty fully intimated its opinion 

Beaumont u P 0n this case, it is unnecessary now to enter into a 
detail of the reasons why they think this nonsuit is 
right. This declaration professes to set out the con¬ 
tents of the deed so far as it goes; because by stating 
that it was witnessed in consideration of such and such 
things, that bound the plaintiff to set forth correctly 
the substance of so much as he professed to set forth. 
Although he has set forth something, he has not set 
forth enough, because that which he has stated, he 
has stated incorrectly and untruly. The deed de¬ 
scribed in the declaration varies from the deed given 
in evidence, and for that simple reason I am of opinion 
that the nonsuit was right, and we arc bound to give 
effect to that opinion; though I confess I should ra¬ 
ther wish that an objection of this kind might not 
prevail. 

The rest of the Court concurred. 

Rule discharged. 


Monday, 
June 28th. 


Idle against Crutch. 


The Court will 
not grant a rule 
for plaintiff to 



BRAHAM moved for a rule to shew cause why 
the plea pleaded in this case should not be set 


sign judgment aside, and why the plaintiff should not be at liberty to 

for want ofa > . t ,*' ir •' 

plea merely on sign judgment as for want of a plea. The declaration 

ah AffidftYit that • _ »,i « . _ 

the plea ia false was upon a promissory note tor 170/. with interest, 

00 *- 


(a) S. P. in Everett v. freight, 22d Nov. 1818. Gurney and Chitty 
mored for a rule, calling on the defendant to shew cause why the plaintiff 
should not be at liberty to sign judgment for want of a plea, upon an affi¬ 
davit, stating that this was an action of debt on a bond against the defend¬ 
ant as an attorney, conditioned for the paymenUof 2000/., in considera¬ 
tion of the plaintiff’s relinquishing to the defendant certain shares in a 
water company, which the defendant had been instrumental in forming, 
and which he had actively encouraged. The defendant, besides other 
pleas, pleaded that the undertaking of the company was illegal, contrary to 
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and the defendant pleaded^hat he had given the note 
in* question to one John Thomas, to whom alone he was 

the statute 6 Geo. 1. c. 18. s. 18, The plaintiff’s affidavit completely, and 
in positive terms, falsified all the pleas, and stated that the defend an t had 
applied for indulgence, and the deponent's belief that the same were 
for delay. It was therefore submitted, that the plaintiff ought to be per¬ 
mitted to sign judgment, because the pleading a plea which the party 
knows to be false is a great abuse of the justice of the Court; and the 
authorities in Bac. Ab. Title Fleas, G. 4, were cited and relied on. But 
Abbott Ch. J. said, that there was no'ground for the application, for the 
Court could not try the truth of pleas upon affidavit, and that this rase 
was very distinguishable from the instances of sham pleas tendering issues, 
requiring different modes of trial. Holroyd J. and Best J. concurred. 
The rule was therefore refused. 

Where the defendant pleaded a sham plea of a judgment recovered in 
the Mayor’s Court, it was held, that the plaintiff had no right of his own 
authority, and without an application- to- the Court, to sign judgment as 
for want of a plea. Anonymous. Thursday, 9th Feb. Hit. T. 1815. 
Reader shewed cause against a rule which had been obtained by Mar- 
ryat, to set aside judgment signed for want of a plea, while there 
was a plea in the office. On the discussion, it was admitted that the 
judgment was irregular, but it was contended on the part of the plaintiff, 
that this was not an irregularity for which he ought to he liable to the 
payment of costs. The plea was the sham plea of judgment recovered in 
the Mayor’s Court. Solomons v. Lyon, 1 East, 372. Lord Efteuborough 
Ch. J. It certainly is a plea in point of law, and I do not know whether 
you can take advantage of the infirmity of the plea, in gpint of fact. If 
you had applied to the Court, perhaps they might have allowed you to 
sign judgment, but as it is the rule must be made absolute with costs. 

So where the pleas are not manifestly absurd, as where they require 
several issues, &c. the Court would set them«aside on motion; but the plain¬ 
tiff will not be justified in signing judgment as for want of a plea, without 
an application to the Court. Bill v. Alexander. Ilil. T. 1817, Feb. 12th. 
Storks shewed cause against a rule obtained by Pollock, to set aside a judg¬ 
ment which had been signed as for want of a plea. He contended that the 
pica was a sham plea. The action was framed in assumpsit, and the de¬ 
fendant had pleaded, 1st, a judgment recovered in the Exchequer, and 
2dly, a pica of payment. He observed, that two trials would be necessary, 
and cited Penfold v. Hawkins, 2 M. & S. 606. and Drayest v. Pilkington; 
Huberly v. Phillips, Mich. T. 1816, K. B. Pollock relied upon Blewett v. 
Marsden, 10 East, 237, where he said the application was to the Court for 
leave to sign judgment as for want of a plea, which should have been done 
here Lord EUenborough Ch. J. Unless the pl5a is, on the face of it, ab¬ 
surd and nonsensical, how can you take upo nyourself to say, it is a mere 
nullity? There may be jsuch a judgment. You should not treat it as a 
nullity; you should have come to the Court to set the plea aside, 
absolute. 

It is otherwise when the plea is clearly absurd on the face of it, in which 
. ease the plaintiff may sign judgment without a previous application to tho 
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liable. The affidavit upeft which this motion was 
made, stated positively that this plea was false, but 

The Court said they could not try the falsehood 
or truth o'f the plea upon affidavit; and that this case 
was distinguishable from those in which it had been 
recently decided, that if a false plea state matter which 
requires two modes of trial, one by the record, and the 
other by the country, the plaintiff shall be permitted to 
sign judgment for want of a plea. 

Rule refused. 

Court. PAiUipsv. Bruce. Hil.T. 1817. Feb.\2. Lawex V. shewed cause against 
a rule obtained by Scarlett to set aside a judgment which had been signed 
asfor want of plea, for irregularity. It was contended, that the plea was ab¬ 
surd on the face of it. It was a three-fold plea, and attempted to set up as 
a defence a judgment recovered in the Exchequer in Ireland, long before the 
bills upon which this action was brought were in existence. Lord E lien- 
borough, Ch. J. That is ridiculous; this is a foolish plea, intended only 
for delay; the object is obvious. It is mere nonsense, the judgment being 
before the bills were made. In the last case. Bill v. Alexander (supra), 
we held, the plaintiff should have applied to the Court, as there might be 
a doubt; here there is none. Scarlett, for the defendant, contended that 
if a part of the plea was good, it was good as to the rest; and that a plea 
could not be treated as a nullity because part of it was bad. Bayley J. It 
is one plea to the whble declaration; therefore if it is bad in part, it is bad 
as to the whole. Scarlett. The Court has said that the party ought to ap¬ 
ply to the Court, and not to sign judgment of his own authority. Lord 
EUenborough Ch. J. That is where there is any doubt on the plea, and 
not where it is clearly and distinctly on the face of it a sham plea, 
and absurd, as this is. If sham pleas are used, they must not be new and 
fantastic, and framed to deceive the parties who arc to reply to them. If 
pleaders wish to be as mischievous as their ancestors, they must be as dull; 
we must have no novelties. Bayley J. said there were some old cases in 
which the Cour^said they would enquire who signed such pleas. (Pierce 
v. Blake , 2 Salk. 515.) Abbott J. This is clearly a sham plea on the 
face of it£ and the rule must be discharged. Rule discharged accordingly. 
See Bone v. Banter, post, June-'AOth, and notes to tliat case. 


Unsted against Kidd. 

yyOMYN on a former day obtained a rule calling 
on the defendant to shew cause why so much of 
the award made in this case as related to costs should 
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not be set aside, and why* the plain lift' should not be 
at liberty to take out execution conformably to the 
order of reference, which directed the costs to abide 
the event. This was an action for trespass ; and the 
cause coming on for trial, it was agreed to refer all 
matters in difference between the parties to the award 
of an arbitrator. By the order of rcferehce the costs 
of the cause were directed to abide the event of the 
award, and the costs of the reference were to be in the 
discretion of the arbitrator. The arbitrator awarded 
10/. damages to the plaintiif, and directed that the 
damages laid in the declaration should be reduced to 
that sum; and then he ordered, that if the costs of the 
said action should amount to more than 46/. 12s. 10 d. 
(the sum found to be due to the defendant in a cross 
action) then that sum should be set off against the 
plaintiff's damages and costs. 


1819 . 


Umstrtj 

aqtihtsl 

Kind. 

the crum* shall 
abide the event, 
has no power 
to direct those 
costs to be set 
off against the 
costs in a prior 
cause, although 
all matters in 
difference are 
referred. Hut 
the award is 
not to be set 
aside entirely, 
but only that 
part which is 
incorrect, (a) 


C/iitty now shewed cause against the rule, and 
submitted that inasmuch as by the order of reference 


(a) Sec Tidd. 330,1027; Hull. Costs, 472,3. from which it appears that 
in K. B. the attorney’s lien is not to be defeated by a se'-off of the costs of 
one cause against another, but that a different rule prevails in C. P. It 
has been held in the Court of Common Pleas, that where an action is 
referred to arbitration, and the arbitrator awards the costs of a nonsuit 
to be paid by the one party, and a larger suin to be paid as a debt hy 
thc other, the party awarded to pay the smaller sum is entitled to a set¬ 
off without motion; and if payment of the smaller sum is enforced by 
attachment, the Court of C. P. will set the attachment aside. Independ¬ 
ently of the attorney’s lien, it seems that it ought to make rib difference 
with respect to the right of set-off, that the costs fought to be deducted 
are directed by the terms of the order to abide the event of the award; 
for it is a general rule that there may be a set-off both at law and in 
equity, notwithstanding an express agreement to pay in ready money. 
Eland v. Karr , 1 East , 375. 16 East, 138. 13 Ves. 180. In the case of 
the Highgatc Archway Company v. Nash, ante, 325. where it was direct¬ 
ed by the rule of reference that the costs should abide the event of the 
award, and the arbitrator awarded a certain sum to be paid for damages, 
without any mention of costs, and directed that execution should not ^e 
taken out for the damages but that they should be set off against a 
counter-demand of the defendant, it was nevertheless held that the plain 
,tiff*s attorney might take out execution for the costs. 

2 N 2 
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all matters in difference between the parties were re¬ 
ferred to the arbitrator, the latter had authority to de¬ 
termine what was reasonable and just between the 
parties. He contended that th£ award had been made 
upon this principle, and therefore might be supported 
in point of law. In the case of Roberts v. Mackoul, 
(a) Wilmott Ch. J. said, “ That setting off one demand 
against another, which has not long been expressly 
allowed by our law, was allowed by the Roman law, 
and is agreeable to natural justice. An attorney has, 
as between himself and his client, a lien for his fees 
and his disbursements upon the damages and the 
costs recovered in an action ; but he, equally with his 
client, is subject to the rules of natural justice, and 
consequently the costs taxed for the defendant in the 
former action may as well be deducted from the da¬ 
mages and costs taxed for the plaintiff in the present 
action, as if the plaintiff’s attorney had no lien upon 
those damages and costs.” It appears that in a Court 
of Equity, (5) the costs are arranged according to the 
equities of the parties, and the solicitor’s lien is only 
upon the balance under that arrangement. The question 
is, whether the arbitrator in this case has not made an 
award agreeable to the dictates of natural justice. The 
arbitrator seems to have considered what ought to be 
done between the parties; and having a discretion 
vested in him, he exercised it according to his view of 
the justice of the case. He also urged that the arbi¬ 
trator had by his award divided the costs of the refer¬ 
ence and award, which he would not have done if he 
had considered himself precluded from directing the 
costs to be set off against the debt due to the defend¬ 
ant, in which case he would probably have made the 
plaintiff pay all the costs of the reference; and there- 


(«) C. B. T. 9. G.3. Say. Costs, 254. S. C. cited in Thnutmtv. Crofter, 2 
Bla. Rep. 827. Hull. Costs, 472. 

(5) 15 yes. J. 75, 79. 
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fore if the award should be at all affected, it should be 
set aside entirely. But 

Per Curiam. The arbitrator in this cj^c appears 
to have no discretion given him as to the costs of the 
cause. His discretion is confined to the costs of the 
reference, and he has no right to give any directions 
as to the costs of the cause. The award may be good 
as to part, but bad as to the rest. Having no con- 
troul over the costs of the cause, it appears that the 
award is void as to that part which contains directions 
in that respect, and therefore this rule must be made 
absolute in the terms prayed. 

Rule absolute. 

Comyn was to have supported the rule. 

Stewart against Bracebridge. 

T HIS was a rule calling on the plaintiff’s attorney 
to shew cause why the sum of 58/. deposited by 
the defendant in the hands of the sheriff under the 43 
Geo. 3. c. 40. in lieu of bail, and since brought into 
Court by the sheriff, should not be paid out subject 
to the deduction of certain fees claimed by the sheriff. 
The question for the opinion of the Court was, whe¬ 
ther the sheriff’s or other officer’s fees could be de¬ 
ducted from money paid into Court under the statute 
43 G. 3. c. 46. s. 2. Scarlett , in the negative, was 

was stopped -by the Court. 

Gaselee and Campbell , in the affirmative, con¬ 
tended that the money paid into*Court was subject to 
the deduction of the sheriff’s fees, according to the 
construction of the rule of Hil. 5 Jac. 1. and the statute 
43 G. 3. c. 46. s. 2. 
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paid into Court 
by the sheriff 
under the 43 U. 
3. c. 4(5. s. 2. 
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the money be¬ 
ing taken out of 
Court. 


Abbott C. J. T ain of opinion that this case does 
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not fall within the terms of the rule of 5 Jac. 1. by 
which it is ordered, “ that every party at whose request 
any sum of money shall be brought into Court, here to 
be kept, c^o pay to the secondary of the chief clerk 
of our Lord the King here for the time being, for the 
keeping thereof, 20s. for every hundred pounds, and 
so according to that rate for every greater or less 
sum as well for a sum of money to be brought in form 
aforesaid as for a sum of money now remaining in 
Court; and for a sum of money under 10/. the 
sum of 2s. be paid as used to be paid formerly/’ 
This rule evidently applies to a case where the party at 
his own request pays the money into Court; the money 
in this case is not paid in at the request of a party to 
the suit, but by the sheriff; and unless we can find some 
words in the 43 G. 3. e. 46. s. 2. which allow of ihis de¬ 
duction from the money paid into Court, I do not see 
how wc can accede to this application. I can find 
nothing in the words of the statute which authorizes us 
in directing such a deduction to be made. The expres¬ 
sions of the 2nd section seem sufficiently to import that 
the whole money paid into Court may be paid out. The 
act directs that the sheriff shall in every such case, at 
or before the return of the said writ, pay into the Court 
in which such writ shall be returnable, the sum of money 
so deposited with him as aforesaid ; and thereupon, in 
case the defendant # or defendants shall afterwards 
duly put hi and perfect bail in such action, according 
to the course ahd practice of such Court, the sum of mo¬ 
ney so deposited and paid into Court as aforesaid shall 
by order of the Court, upon motion to be made for that 
purpose, be paid over Jto the plaintiff or plaintiffs in such 
action, who shall be thereupon authorised to enter a 
common appearance or file common bail for such de¬ 
fendant or defendants, if the said plaintiff or plaintiffs 
shall so thiuk fit.” There is nothing here said that the 
money shall be paid out of Court upon payment of costs 
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or of poundage to the sheriff, and consequently. this 
case does not fall either within the terms of the rule 
referred to, or of the act of parliament. 

JBayley J. I am of the same opinion. *When the 
subject of sheriff’s fees was before the Court last Term (a) 
the impression of the Court was that no fees were due 
to the sheriff unless they were given specially by the 
act of parliament; the rule of common law being that 
a sheriff has no right to take fees for the execution of 
process, however reasonable it may be that he should 
be entitled to some compensation or remuneration for 
his trouble. In the case contemplated by the rule of 
5 JaCy 1. the object seems to be to give the officer of the 
Court a compensation for the risk and responsibility to 
which he is subject for taking care of the money brought 
into Court. The compensation there specified seems to 
be proper and reasonable in respect of the subject to 
which it relates. But with reference to this case, when 
we come to look attentively to the terms of the act of 
parliament under which this money has been paid into 
Court, the only construction we can consistently put 
upon them is, that all the money which is paid in is to 
be paid out; there is no provision there for any deduction. 
On the contrary, the direction is “ that the money so 
deposited shall be paid out, ” in one case to the plaintiff, 
and in the other to the defendant. In this case the 
money is deposited by the sheriff; but we cannot say 
that the money so deposited is to be paid* out to the 
plaintiff with deductions. I entirely agree with the 

fm 

opinion which my Lord has delivered on this case, and 
therefore I think this rule ought to be discharged. 

Holro y d J . The rule of Hilary Term, 5 Jac. 1 . 1 am 
of opinion, does not apply to the present case, because 
it relates only to the payment of certain fees to the of- 


181‘J. 


Stewart 

against 

Brace bridge. 


(a) See Drwv. Parsons, ante, 295. 
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1819* ficerofthe Court, upon money brought into Court at the 
Stewart request of a party to a suit; whereas this money is 
BRACMiuDaE brought into Court by the express directions of the 43 
G. 3.c. 46. s. 2. and not at the Vequest of either of the 
parties. That statute directs that the money shall be 
brought into Court, and directs that it shall be paid 
out to the party who is entitled to receive it; but it says 
nothing with respect to the payment of fees to the she¬ 
riff, or other deductions. There is certainly a very one¬ 
rous duty cast upon the sheriff, but at common law the 
sheriff is entitled to no compensation for his trouble. In 
no case can he take a fee for the discharge of his duty, 
unless it is given him by law. The statute here having 
omitted to give any compensation either to the sheriff, 
or the officer of the Court, it appears to me that neither 
the sheriff nor the officer of the Court can take any thing 
for the discharge of their duties respectively, and there¬ 
fore I am of opinion that this rule must be discharged. 

Rest J. When this case was first mentioned it oc¬ 
curred to me that it was like the case of money paid 
into Court, under a rule of Court, and was subject to 
the decision applicable to the payment of money into 
Court under such a rule. But after considering the 
case more attentively, I think there is a manifest dis¬ 
tinction between the case where money is paid in 
under a rule of the Court for the convenience of the 
suitors of the Court, *and where it is paid in under an 
act of parliament. It appears to me, that the rule of 
5 Jac. 1. docs not apply to this case. It is quite clear 
that the plaintiff could not be called upon under that 
rule to pay poundage to the sheriff, because under 
that rule the party desires to have the money paid into 
Court, and that is undoubtedly not the plaintiff. 
Within that rule, therefore, there is no pretence for 
saying that any poundage is to be deducted. But if 
in this case the money paid into Court by the sheriff 



in the Fifty-ninth Year of GEORGE Ilf. 


533 


is to be paid out to the plaintiff, the legislature has 1819* 
said that in such case it shall be paid out without de- stew-art 

ductions, and the legislature lias not said that the p B 
officer shall receive any remuneration for his trouble. 

I remember Lord Elletiborough once said, that if the 
legislature had created a duty for an officer to perform, 
but had not given any remuneration, this Court cannot 
give it, because the Court cannot do what the legisla¬ 
ture has omitted to do. That principle seems precisely 
applicable to the present case. Here the legislature 
says that the money shall be paid into Court, by the 
proper officer, but it has omitted to say that the officer 
shall receive any reward ; and it is not competent for 
this Court to supply the defect of the act of parlia¬ 
ment. There is a case in Salkeld to the same effect, (a) 

There it is reported that one Gifford was libelled against 
in the Ecclesiastical Court for fees, and upon motion, 
a prohibition was granted: for it was held that no 
Court has a power to establish fees; the Judge of a 
Court may think them reasonable, but that is not 
binding. We should be establishing new fees if we 
were to accede to the proposition contended for, which 
we have no right to do. It is clear that the old rule 
of 5 Jac. 1. does not touch upon this question: if there 
is no other rule, authorising the payment of these fees, 
we have no power to create them; therefore, upon 
every established principle of law, we have no autho¬ 
rity to accede to this motion. My opinion is.founded, 
both with reference to the rule referred to, aud to the 
act of parliament before us. It is said that this 


(a) Gifford's case, 1 Salk. 333; and see Ballard v. Genardid. In that 
case the register in an Ecclesiastical Court libelled there for 4s. 6d. for his 
fees, and proceeded to excommunication. The defendant came and suggested 
that the office of register was a temporal office, and a freehold, and moved 
for a prohibition, which was granted; for the Court has no power to compel 
the party to pay fees to their officers, but they must bring their quantum 
nvtruit; or if the office be a freehold, they may bring an assize, for the 
denial of just fees is a disseizin.' 
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1819. poundage is not to be paid by the plaintiff, but ought 
Stewart to ky the defendant, inasmuch as the money 

against is paid in for his accommodation, and consequently 

BRAC EDRIDGE. * f # \ J 

that it ou^ht to be at his expence. But I am of opi¬ 
nion, that he is not liable to any such payment, be¬ 
cause the legislature has not directed any fee to be 
paid to the sheriff, and I do not think that the officer 
ought to be in a better situation than the sheriff; for 
though the sheriff may relieve himself by payment of 
the money into Court, yet the sheriff is much more 
likely to be exposed to loss, in consequence of the 
duties cast upon him, than the officer in consequence 
of his duties. It seems to me, therefore, impossible for 
us to direct the payment of the poundage in this case. 
It may be extremely proper that the sheriff, when new 
duties and new responsibilities are cast upon him, 
should receive that remuneration which justice requires, 
but is not for us to give him that remuneration. 

Rule discharged without costs. 


Tuesday, 
June 29th. 


Sermon against Bucknell, 


Where a cause A MOORE moved fora rule to shew cause why 
atthcSecond * the plaintiff should not be at liberty to enter up 

Term^aiMi the judgment as of this Term, admitting that his motion 
defendant ob- was novel in its nature. The facts upon which he 
a special jury, moved were theseTThe action was brought by the 
thatT^wnsfor indorsee of a bill of exchange against the drawer, to 
delay, ami the recover a balance due thereon. Notice of trial had 


cause was or¬ 
dered to be set 
down for the 
Third Sittings, 
and then the 
trial was far- 


been given for the Second Sittings in this Term, but in 
the mean time the plaintiff was served on the 18th 
instant with a rule* for the allowance of a special 


thcr delayed on jury. A conversation afterwards took place between 
terms which the 


defendant never performed, and an this account the cause could not be tried till after Term, 
and the distringas would not be returnable till next Term, Held, that the plaintiff could not 
have a rule for judgment as of the Term in which the cause ought to have been tried, (a) 


(a) SeeMaltby v. Moses, June 22d, ante 489. 
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the defendant and the plaintiff's attorney, in which the 
former admitted that he had moved for the special 
jury, not on account of any real ground of defence, but 
merely for delay. In consequence of this acknowledg¬ 
ment the plaintiff instructed counsel to move that the 
cause might be made a remanet to the Third Sittings 
in this Term, which was ordered accordingly ; but after 
the cause had been set down for those Sittings, the de¬ 
fendant proposed an arrangement whereby he agreed to 
give the plaintiff a cognovit for the debt and taxed costs; 
mid acting upon the faith of the performance of this 
agreement, the cause was not tried at the Third Sittings; 
but the defendant afterwards refused to perform his 
agreement, whereby the plaintiff lost a trial in this Term. 
In the ordinary course of practice, the distringas would 
not be returnable until Michaelmas Term, and conse¬ 
quently the plaintiff could not have judgment until 
that Term ; but it was submitted, under the particular 
circumstances of the case, the Court would allow the 
plaintiff to enter up judgment as of this Term. Sed 
per 


1819- 

Sermon 

against 

Bucknell. 


Abbott Ch. J. I think the court cannot accede to 
this motion. The rule was therefore refused. 


Doe against Rendell and another. 


Tuesday, 
June 29th. 


&CAR LETT on a former day moved for a scire fa- Where aneject- 

cias to revive the judgment in an ejectment tried brought aid* 51 * 

at the Spring Assizes, 1798, for the county of Devon . judgment rc- 
1 . ° J 1 covered in 

the plaintiff having recovered one sixth part of the 1798, and the 

premises in question, tor which Judgment was entered miseloidinthc 

. . , , _ , declaration had 

aincc expired, the Court refused to grant a rule for enlarging the term and issuing a scire 
facias, the possession having changed, and the person who was the owner having Mince 
died, (a) Writ of possession cannot issue at the distance of 20 years after judgment, with¬ 
out a scire facias, to be obtained on motion. 


(a) In the case of Peaceable v. Watson, 4 Taunton's Repts. 16. where in 
an action of ejectment an objection was raised, that the term alleged to 
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up in the course of the same year, but for which no 
writ of possession had been sued out. The object of 


hare been demised to the plaintiff had expired before the trial, the learned 
Judge at Nisi Print overruled the objection, and the Judge's opinion was 
afterwards confirmed by the Court, who said that it might be cured by 
amending. In Oates v. Shepherd , 2 Stra. 1272. where the term in an ac¬ 
tion of ejectment was nearly expiring, it was amended without any con¬ 
sent from 5 years to 10 years. In Roe v. Ellis, 2 Bla. Rep. 940. where the 
declaration counted (by mistake) of a term which appeared to hare ex¬ 
pired 12 years before the action brought, it was held, that the declaration 
might be amended; and the Court said it might be amended by the writ 
which spoke of a term not yet expired. And in Vicars v. Haydon, Coup. 
841. where these last two cases were considered, the Court of K. B. after 
judgment had been affirmed in an action of ejectment from Ireland, 
amended the declaration by enlarging the term, although the record was 
remitted to the Court below in Ireland. 

So the day of the demise in a declaration in ejectment may be amend¬ 
ed, as where the day is laid before the lessor’s title appears to hare ac¬ 
crued. Doc ex dem. Rumford and another v. Miller and Levett, Hit. 54 
Geo. 3. Action of ejectment for recovery of the possession of premises at 
Bethnal Green. The lessors of the plaintiff were landlords of 11 houses let 
to the defendants, who by their lease covenanted to finish them by Mi¬ 
chaelmas, 1813. The lease was to hold from the 25th of March, in the 
same year. The demise was laid on the 25th of March, to hold from the 
2fith. The houses were not finished at Mic/taehnas, and the ejectment 
was brought for a forfeiture incurred by the breach of covenant. Park 
obtained a rule nisi to amend by laying the demise on a day after the for¬ 
feiture was incurred. Reader shewed cause; but the Court allowed the 
amendment on payment of costs, and the plaintiff tried the cause and re¬ 
covered at the Sittings after TermS. C. Adams on Eject. 2nd ed. 199, 
n. 5. 

See also as to this point. Anonymous, Mich. T. 1813, Nov. 24th. Gase- 
lee on a former day had obtained a rule to shew cause why the day of the 
demise in a declaration in ejectment should not be altered from the 3rd of 
April to the 14th of May, a Say subsequent to the expiration of a notice 
to repair, winch had been given in order to found the action. The action 
was brought on the ground of a forfeiture incurred by dilapidations. Comyn 
now shewed eause, and urged that the Court of Common Pleas would not 
amend in real actions, (see 2 Sound. Rep. 459.1 New Rep. 64, 233. 3 Bos. 
and Pul. 453. 2 New Rep. 429. 6 Taunt. 193, 5, 6.) and that this being 
the case of a forfeiture, tlurCourt could not allow an amendment. Lc 
Blanc J. That seems your strongest ground. Sed per Lord Ellenborough 
Ch. J. et Cur. I see no reason why we should draw a distinction as to 
amendments to be made in cases of forfeiture from other cases. There 
was a distinction, in former times, as to amendments in penal actions, 
but it is not now attended to. Mestaer v. Herts, 3 M. and S. 450. 2 Burr x . 
1099. 6T. R. 173. We think, therefore, that there is no objection to 
this amendment, and that the rule must be made absolute. 
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the application was to enable the lessor of the plain¬ 
tiff to obtain possession of that part of the premises 
which had been so recovered. The motion being then 
discussed, it appeared upon affidavit, that the term 
laid in the declaration was only for seven years, and 
had now expired, and consequently that the writ of ha¬ 
bere facias , which must be issued upon this motion, 
would be irregular, and inconsistent with the previ¬ 
ous proceedings. ' It appeared also, another tenant 
was now in possession of tjie premises. The Court 
therefore suggested, on the authority of Vicars v. Hay- 
don, (a) that the plaintiff, before he could move for 
the scire facias , should take a rule to shew cause why 
the declaration should not be amended, by enlarging 
the term; and accordingly a rule nisi was drawn up 
for that purpose. 

Casberd now shewed cause against both rules, the 
one for enlarging the term, and the other for the scire 
facias to revive the judgment; and as to the latter, he 
submitted a preliminary objection, contending on prin¬ 
ciple, and the authority of decided cases, that the rule 


So a declaration in ejectment has been allowed to be amended in tlic 
description of the premises, as by leaving out the word tenements, after 
judgment and a writ of error brought. Atumymous , Tria. T. 1814, Jme 27 . 
Barrow on a former day had moved for a rule calling on the defendant to 
shew cause why the declaration in ejectment should not be amended, 

• (although after judgment given, and a writ of error brought in the 
House of Lords) by striking out the words “ five tenements.” The Court 
granted a rule nisi on payment of costs. The Attorney-General and Mar- 
ri/at now shewed cause, and urged that the application came too late after 
verdict and judgment,rwhere there was nothing to amend by. Dumpier J. 
The term in the demise has been altered after verdict, and there is a 
case to that effect ( I'iiars v. Hay don, Cowp, 841; and see Oates v. Shepherd , 
2 Stra. 1272.) and in that case there coulc^ have been nothing to amend 
by. Bay ley J. There are many cases to that extent. The Court there¬ 
fore made the rule absolute upon payment of costs, but said that the 
writ of error must not be quashed, for there might be other error, and if 
not, the defendant would proceed therein at his peril. See other cases, 
Adams on Ejectment, 2nd ed. 25. 

(a) Cowp. 841. 
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1819- 

Doe 

again*! 

Wendell. 


Scarlett said, that he had an affidavit, shewing that 
Rendell was now interested in the premises, and was 
competent to shew cause against this rule, being the 
only surviving defendant on the record. Whereupon 
the Court intimated, that they would, in all events, 
call upon the other side to shew cause against the rule 
for amending the declaration. 

Casherd then shewed cause, and contended that no 
case could be found m the books to warrant the Court 
in amending a declaration in ejectment, served more 
than twenty year9 ago. The circumstances under which 
this application was made were these:—-In Trinity 
Term 1798, the lessor of the plaintiff declared in eject¬ 
ment for the whole of the premises in question, and at 
the Spring Assizes at Exeter 1799, he recovered a ver¬ 
dict for only one sixth of the whole. Judgment was 
entered up in that year, but no writ of possession was 
sued out. In the year 1801, the same lessor of the 


could not be made absolute, inasmuch as the tenant 
now in possession of the premises was not a party be¬ 
fore the Court. There were originally two defendants 
in the action of ejectment; ohe, Elias Tuckett , the 
proprietor* of the premises, and the other, James Ren¬ 
dell, his tenant, whose interest in the property had now 
ceased, by the expiration of his lease. Since that 
time another tenant had become possessed of the pro¬ 
perty, and was now in possession, but was not served 
with this rule, which he ..contended he ought to have 
been. Though he now appeared for James Rendell, in 
pursuance of the rule served upon him, as the surviv¬ 
ing defendant, ( Elias Tuckett having since died) still it 
was necessary that the tenant in possession should be 
served with the rule, because, for any thing that ap¬ 
peared, James Rendell had now no interest in the pro¬ 
perty. 
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plaintiff brought another ejectment against the same 
defendants, to recover the remaining five sixths of the 
same premises; but in that ejectment the plaintiff was 
nonsuited. Another ejectment was afterwards brought 
in 1808 by the same lessors of the plaintiff, against 
P. P. Tuckett , who succeeded to the inheritance of the 
estate after the death of his father Elias, and James 
Rendell, the then tenant in possession, to recover the 
whole of the estate; and on that occasion a verdict 
was found in favour of the defendants. Under these 
circumstances he submitted, that the application now 
made to revive the judgment upon the first ejectment 
for one sixth of the premises, could not be sustained 
upon any principle of law, inasmuch as there had 
been an express adjudication in favour of the defend¬ 
ants upon the third ejectment. Since that third eject¬ 
ment, another change had taken place in the owner¬ 
ship of the property. The original defendant in the 
first action, Elias Tuckett , took possession of the es¬ 
tate under the will of his father, who settled the pro¬ 
perty in tail. On the death of Elias, Philip P. Tuckett 
took possession as second remainder man. He had 
since died, and a third party had now come in as ten¬ 
ant in tail, under the same will of the father of Elias 
Tuckett , and that person had now the legal property of 
the estate vested in him. The estate therefore having 
changed its owners, the Court were thus called upon 
to revive the original judgment after the expiration of 
twenty years, no writ of possession having ever been 
sued out. With respect to the tenancy in possession, 
there had also been three several changes. At the 
time of the first ejectment James Rendell was in pos¬ 
session ; at the time of the thiref John Rendell was in 
possession; and now William Rendell was in possession, 
and the last mentioned person was made no party to 
the rule for a scire facias. Under these circumstances 
there were three questions for the consideration of the 


5ikj 


18H). 


' Doe 

again* t 
Renoelt.. 
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1819. 


Dog 

against 

llENDELI.. 


Court: 1st, whether the adjudication in favour of the 
defendants on the third ejectment was not a bar to the 
revival of the judgment on the first; 2nd, whether the 
first declaration having been served more than twenty 
years, the? plaintiffs were not barred by the statute of 
limitations ;and 3rd, whether the Court would permit 
the amendment of the declaration, by enlarging the 
term which had expired, all the parties interested not 
being properly before the Court. He submitted that 
there was no authority in law to support any one of 
these questions in favour of the plaintiff. With re¬ 
spect to the alteration of the record, there were several 
authorities to shew that the Court would in no instance 
enlarge a term which had expired, without the consent 
of the parties who would be affected by the alteration. 
This case was clearly distinguishable from Doe v. 
Pillcington, (a) Vicars v. I lay don, ( b) and Roe v. Ellis.(c ) 
The case of Withers v. Harris , id) was an authority, to 
shew that in ejectment execution cannot be sued out 
after a year and a day, without scire facias; but in the 
present case twenty years had elapsed since judgment 
was entered up, and the party who would be affected 
by this motion was not now before the Court. If the 
Court were to grant this application, it would be giv¬ 
ing the plaintiff an advantage which he could not ob¬ 
tain if he had brought a fresh ejectment; because in 
that case he would be barred by the statute. The 
object, therefore, of'the plaintiff was per saltum to take 
possession of this property by virtue of a writ of 
execution, in a case where the statute would deny all 
remedy ; because if he were to attempt to recover by 
another ejectment, be could not have succeeded. The 
Court therefore could not accede to either of these ap¬ 
plications ; first, as to the amendment, because the 
proper parties were not before the Court; and secondly. 


(a) 4 Burr. 2447. 
id) 1 Salk. 258. 


(6) Cowp. 841. 


(c) 2 Sir TV. Bl. 940. 
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as to the scire facias , the declaration having been 
served more than twenty years since, and the plaintiff 
having failed in two cither actions of ejectment to re¬ 
cover the same property. 

Scarlett and Bingham , contra. The only remedy 
which the plaintiff has in this case, under the circum¬ 
stances stated, is to sue out a scire facias to revive the 
judgment, in order that he may have execution for the 
one sixth of the premises recovered in 1799. This is 
the proper course to be adopted, as appears by the 
case of Withers v. Harris, (a) But in order to give the 
plaintiff' the advantage of this remedy, it is necessary for 
him to enlarge the term, so that no formal objection shall 
stand in the way of discussing the question. The en¬ 
largement of the term is the usual and proper mode of 
proceeding, wilh a view to raise the question, in order 
that the plaintiff’may not be driven to his writ of right. 
There are several authorities to shew that the Court 
will enlarge the term for this purpose. Doe v. Pilking- 
ton t ( h) Roe v .Ellis, (r) and Vicars v. Hai/don. (d) As 
to the objection that the proper parties are not before 
the Court, in consequence of changes having taken 
place in the ownership and possession of the property, 
it is no answer to the present application ; because if 
such changes have taken place, they may in their pro¬ 
per season operate to prevent the plaintiff from having 
execution. This is only an application to the Court 
for a scire facias to revive the judgment; and if upon 
the scire facias being brought, it appears that the de¬ 
fendants have a title, acquired since the first eject¬ 
ment, it may be pleaded in answer to this proceeding, 
and the defendant will have the full benefit of it. 
Therefore the circumstance of changes having taken 
place in the property is no objection to the present 

(a) 1 Salh. 258. 

(r) 2 Sir Jf r . Dla. 910. 
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motion, because at a future time it may be shewn, in 
pleading and in evidence, as good cause why the judg¬ 
ment should not be revived. But^the persons now in pos¬ 
session nyist then shew a distinct title acquired since. 
In the mean time, however, the objection arising from 
the lapse of time will not be taken away by making 
this rule absolute. The proceeding by scire facias is 
certainly not new. Proctor v. Johnson, (a) And this 
is the only way in which the plaintiff can proceed to 
obtain execution upon the verdict he has recovered ; 
and the Court will observe, that no objection is sug¬ 
gested to his title. It cannot be urged that the sub¬ 
sequent ejectments brought are to operate as a waiver 
of the judgment upon the first, because this could not 
be done except by a release under seal. Where a 
party has neglected to sue out execution upon a judg¬ 
ment recovered, lapse of time is no objection against 
him. Undoubtedly in this case an amendment must 
be made in the declaration, by enlarging the term, so 
as to entitle the plaintiff to sue out execution. The 
term is merely a fiction, in order to try the question; 
and the Court for that purpose will accede to this 
motion. (6) 


Abbott Ch. J. I am of opinion, that even if this 
declaration had been sufficiently large to answer the 
purpose, we ought ngt, under the circumstances of this 
case, to allow a writ of scire facias to issue. The ap¬ 
plication for an amendment of the declaration, by en¬ 
larging £he term, is purely to the discretion of the 
Court. No doubt the Court will refuse the applica¬ 
tion, where they see great mischief likely to arise from 
granting it. I go further; I think we ought not to 
grant it, unless it is shewn that mischief will not arise. 
In such a case as this, I must have the negative 
proved : here the negative is not proved. The cir- 


(a) 1 Lord Ray, 669. 


(A) 2 Str. 1272, Oates v. Shepherd. 
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cuinstance of the plaintiff's having obtained judgment 
for one sixth of the premises, would not have con¬ 
cluded the defendant, .even if he had taken out exe¬ 
cution ; because the defendant might hav.e brought 
another ejectment against the plaintiff, and he might 
have tried the question over again; and for aught I 
know, he might have good ground to support his case. 
Are we therefore now to place him in a worse situation 
than he would have been in then ? Had he been obliged 
to bring an ejectment to recover back the premises, he 
might then have called witnesses to support his title, 
many of whom may now be dead, and others not to In* 
found. It is admitted, that the owner of the estate 
against whom this ejectment was brought, is now dead, 
and that the then occupier is not in possession. The 
freehold of the property has passed in a course of des¬ 
cent, according to the limitations of the settlement, from 
the grandfather to his grandsons, and the grandsons 
may have no means of knowing anv thing of the title, 
which the grandfather might be expected to know, 
i therefore think we ought not to grant this applica¬ 
tion; for by granting it, we should b" giving en¬ 
couragement to procrastination and delay, which ought 
not to be encouraged. 1 am of opinion that both 
rules must lx* discharged. 

Baylky J. The authorities which have been 
cited say, that a party shall not be precludc?d by the 
expiration of the term from bringing a scire facias upon 
a judgment, but may apply to the Court to enlarge 
the term ; but they do not mean to say, that because 
the party is at liberty to make such an application, the 
Court will therefore permit the amendment in a case 
where no amendment ought to be made. To grant a 
scire facias in this case, would be an act of injustice to 
the defendant, because the death of witnesses may have 
since occurred, who might have been able to give 
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IHI9- a complete answer to the writ. I therefore agree with 

Dok my Lord, that these rules must be discharged. 

u!>ainst 

Holroyd J. 1 am of the same opinion. The 
effect of the motion is this -the plaintiff cannot bring 
a fresh ejectment, in consequence of the expiration of 
twenty years; he therefore wishes to amend the decla- 
tion by enlarging the term, in order to support his scire 
facias. 1 think the defendant has a right to hold him 
strictly to the pleadings as they were first stated on the 
record; and I am of opinion that the present motion 
ought not to be granted, for if it were, the plaintiff, 
who has been guilty of laches in not suing out exe¬ 
cution, would be placed in a better situation than he 
would have been in when he first obtained judgment. 

Best J. concurred. 

Rule discharged. 


Turjihn/, Morris against Hunt. 

June 2!)th. 0 


Where an at¬ 
torney charged 
for a declare- 


o N a former day the defendant obtained a rule call¬ 
ing on the plaintiff to shew cause why the master 


tion as contain¬ 
ing more folios 
than it really 
Contained, and 
tilts charge, was 
allowed by the 
master, Held, 
that tilts was a 
ground for re- 


should not review his taxation of costs in this cause. 
It was an action at the suit of the high bailiff of West¬ 
minster. to recover from the defendant a third share of 
the expencc of creeling hustings, paying poll-clerks, 
Sac. at the last general election for the city of H est- 


viewing the taxation. Held, that the master was justified in allowing the expences 
of two writs issued in one action against the defendant into different counties where it was 


doubtful in which county the defendant was to be found, («) Held also, that the master 
might allow the sum of one guinea each td talesmen on the trial of a cause by a special 
jury in Jsmdon or Middlesex. Held also, that the plaintiff might be allowed for fees to 
three counsel on taxation of costs in a cause of difficulty. 


(a) As to the practice of issuing two writs into different counties for 
the same cause of action, see Powell v. Henderson, nnie, 392; Bullock t. 
Morris, 2 Taunt. 67. 
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minister, for which the defendant was one of three candi¬ 
dates. A verdict having been found for the plaintiff, 
the costs were referred f to the master, who on the tax¬ 
ation allowed the expense of two writs, theory* a latitat 
issued into Hampshire, which was not served, and the 
other a bill of Middlesex, which was served, both being 
for the same cause of action ;—forty folios for the de¬ 
claration, the real number on minute examination being 
in fact no more than thirty five;—three counsel, four 
having been employed ;—-twelve guineas for twelve 
special jurymen, four only of the special jurors origi¬ 
nally returned having in fact served upon the jury, and 
the remainder being talesmen;—and for two notices of 
declaration, one served in Hampshire and the other in 
Tendon; all of which items were objected to on the 
part of the defendant. 

Scarlett now shewed cause on an affidavit stating 
in substance that it had become necessary to sue out 
two writs (namely the latitat into Hampshire as well as 
the bill of Middlesex), in consequence of tbe defendant’s 
being in the habit of changing his residence, being 
sometimes to be found in Hampshire, and at other times 
in Midd/esev ;—that the two notices of declaration 
had become necessary from the same cause;—that the 
allowance of fort}' folios for the declaration had been 
made on the usual mode of calculation before the mas¬ 
ter, to which the defendant had on that occasion made 
no objection;—that the allowance of a guinea to each 
of the eight talesrman who sat on the jury was conform¬ 
able to the universal practice in the master’s office, in 
the taxation of costs of causes tried in London and 
Middlesex; and that the allowance for ihe fees of coun¬ 
sel was agreeable to the practice of the same office, in 
cases of the like description. As to the item of 
allowance with respect to the number of folios in the 
declaration, it was contended that the objection was 
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not now available, because the defendant being himself 
present at the taxation of costs, lie had an opportunity 
of resisting the allowance, if it was improper, but ha¬ 
ving neglected so to do, he ought to be tied down to 
the same strictness which the Court would observe 
with respect to an attorney under the like circum¬ 
stances* As to the other items objected to, it was sub¬ 
mitted that they were justifiable, upon the universal 
practice adopted in the master’s office under similar 
circumstances. 


The defendant in person, in support of the rule, con¬ 
tended, first, that the overcharge allowed by the master, 
with respect to the number of folios in the declaration, 
was clearly a ground for reviewing the taxation; se¬ 
condly, that there could be no occasion for the issuing 
the double process referred to; and thirdly, that it was 
contrary to law to allow to talesmen the same fees pay¬ 
able by statute to special jurors, and equally contrary 
to law to require a defendant to pay the fees paid to the 
plaintiff’s counsel, such fees not being recoverable by 
the counsel in a court of justice. 

Bayi.isy J. ( a) This application is made to the 
Court to review the master’s taxation, on several different 
grounds. The first is, that the ex pence of two writs lias 
been improperly allowed by the master. Whether those 
writs were both running at one and the same time is not 
suggested in the affidavit on which the application is 
founded; but the foundation of the application is, that 
it was unnecessary to issue the two writs, because the 
defendant’s residence, in London must have been known 
to the plaintiff’s attorney, and consequently that he 
might have been served at that residence, if ordinary 
pains had been taken for the purpose. The answer to 


in) The Chief Justice had left th« Court. 
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this objection, is, that the plaintiff’s attorney originally 
made enquiry at the defendant’s lodgings in town, but 
found that he was then residing in Hampshire. That 
circumstance made it necessary to issue a writ in the 
latter county, which it was the duty of the plaintiff’s 
attorney to do. Before the writ could be served, the 
defendant came up to London , and consequently the 
object of suing out that writ was defeated. It therefore 
became necessary, in order to reach the defendant, to 
sue out a Bill of Middlese r. Inasmuch as it does not. 
appear that these were concurrent writs, and as the 
plaintiff’s attorney had an adequate motive for suing 
out the two, I am of opinion, that the master was jus¬ 
tified in allowing in his taxation the expence of both. 
The second objection is, that the notice of declaration 
was given in the country instead of being served in 
town. I do not think that that furnishes a sufficient 
ground for this application to the Court, because al¬ 
though the defendant happened to be in town at the 
time, it did not necessarily follow that lie would have 
continued in town, and the difference between serving 
the declaration in town or in the country, is extremely 
immaterial. It is impossible therefore to impute to the 
master any improper motive for the allowance of this 
item. The third objection is, that the master has allow¬ 
ed forty folios for the declaration, there being in fact 
only thirty-five. It appears that the defendant was 
originally charged, and was obliged to pay for forty- 
five folios, in taking a copy of the declaration out of 
the office, and that the master has allowed for forty 
folios. When it is considered what is the duty of 
an attorney in this respect, I think there is no diffi¬ 
culty in the course to be pursued^ by the Court with 
respect to this objection. The attorney is to make his 
charge in proportion to the length of the proceedings ; 
and it is his duty, before he makes the charge, to know' 
w'hat the length is. He has no right to proceed upon 
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conjecture, because lie has the means in his own hands 
of coming at the certain knowledge of the charge to 
be made. I know that it was heretofore the practice 
to ascertain by counting the folios the exact length of 
the proceedings. It was formerly the practice, before 
a declaration was served, to ascertain the exact amount 
of the sum to be paid by the defendant, before he took 
the declaration out of the office; and certainly it is 
extremely proper that this should be done, in order to 
regulate the subsequent charges. It the plaintiff’s 
attorney, instead of counting the folios, ehuses to pro¬ 
ceed on conjecture, he does so at his peril, and if it 
turns out ultimately that he was wrong, the blame of 
being wrong is imputable to himself, and whatever 
expencos have been incurred by the defendant in set¬ 
ting the matter right, ought properly to fall on the 
attorney. Now in this instance, 0:1 the application 
being made to the Court for the master to review his 
his taxation, upon the ground that forty folios were 
allowed when thirty-live was the utmost extent of al- 
lowauce that ought to be made; if the attorney had 
immediately communicated with the defendant and 
said, “ 1 find I have charged five folios too much, 
and therefore 1 return you eleven shillings which have 
been overpaid,” he would have set himself right; but 
inasmuch as he was wrong in the first instance in that 
respect, and inasmuch as when by this rule the objec¬ 
tion is pointed out to'him he does not do that which 
is necessary tq, set himself right, 1 think the conse¬ 
quence mlist be, that the master should have the oppor¬ 
tunity of looking at that item again, to see whether in 
that respect the plaintiff’s attornies are not wrong, and 
that is to be at their e\ pence; and on that account the 
defendant will be entitled to the costs of this applica¬ 
tion. («) r Ehe fourth ground of objection to the 

(«) Vide lxe v. Linyard, 1 East, 401, 404; Grnjan v. /.re, 5 Taunt. 
0f> 2. 




masters taxation is, that the persons who served as 
talesmen on the jury were allowed a guinea each, 
whereas by law, (as it is suggested) they were entitled 
to no more than an allowance of eiglit-penee or four¬ 
teen-pence each, as the case might be. 1 believe in 
point of practice, for a considerable length of time, the 
invariable rule in London and Middlesex has been to 
treat the talesmen on the same fob ting with the special 
jurymen, when they are resorted to for the purpose of 
making up a special jury, when the whole panncl of 
special jurors do not attend. I know that in many 
instances, particularly in the country, a difference is 
made between the special jurymen and the talesmen, and 
that that difference is continually the ground of com¬ 
plaint on the part of the talesmen. In some instances 
l have heard them complain that the special jurymen 
have received their guinea, whereas they have received 
only half a guinea, thinking it extremely hard that 
they should not both be put upon the same footing. 
A Judge at nisi prius in the country never, I believe, 
interferes with what is the settled practice in that res¬ 
pect.. In London and Middlesex it seems to be the 
settled practice to make no distinction between the 
special jurymen and the talesmen. This practice seems 
to be general, and it appears to me that talesmen 
come within the description in the statute '24 Geo. ‘2. 
c. 18, s. <2. just as much as the original special jury¬ 
men ; it being there said that no person who shall serve* 
upon any jury appointed or returned by any of the 
acts therein mt/htioned shall be allowed to take for 
serving on any such jury more than the sum of money 
which the Judge who tries the issue shall think just 
and reasonable, not exceeding the sum of one pound 
and one shilling. In that respect the constant and 
invariable course has been, to leave it to the discretion 
of the master to say what allowance shall be made. 
It .appears to me, that when the master confines him- 
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self within the sum of one pound one, and there is no 
direction by the Judge who tries the cause to make 
a different allowance, the decision of the master is to 
he decisive upon the subject. ’The fifth objection is 
with respect to the fees paid to the counsel in the cause, 
and that objection has taken two different shapes; one 
that too many counsel have been employed, and the 
other, that the defendant is in no respect liable to be 
charged with the fees of any counsel. With respect 
to the number of counsel, it appears that the master 
has allowed three, and it seems to me that the master 
ought in these cases to exercise a discretion, which 
discretion must be regulated to a certain degree by 
Ihe nature and magnitude of the cause, and the num¬ 
ber of witnesses which are likely to be examined. It 
is fit that in cases of difficulty, in which points of law 
may arise, that the leading eounsel should have the 
assistance of other gentlemen to suggest what may be 
necessary in the course of discussion. In cases of that 
description the allowance of eounsel should not be re¬ 
gulated in the same manner as in a common action 
for goods sold and delivered, or in an ordinary case in 
which no difficulty is likely to arise. Considering the 
nature of this case, I can by no means say that the 
allowance for three counsel on the taxation of costs 
was too much. I think it was a reasonable allowance, 
and that the plaintiff was entitled to have the decision 
of the master in his favour to that extent. But then 
the suggestiorf is, that by law no man is liable to pay 
for eounsel at all, and that therefore the whole of this 
charge for counsel is improper. That seems to me to 
arise entirely from a; mistake in point of law. It is 
never expected, it never has been the practice, and in 
many instances it would be wrong, that counsel should 
be gratuitously giving up their time and talents with¬ 
out receiving any recompence or reward. It is the 
recompence and reward which induce men of consider- 
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able ability, and certainly of great integrity, and with 
every qualification which is necessary to adorn the 
bar, to exert their talents. It is the emolument in the 

n 

first instance, to a certain degree, that induces them to 
bear the difficulties of their profession, and to wear 
away their health, which a long attendance at the bar 
naturally produces; and it is of advantage to the pub¬ 
lic that they should receive those emoluments which 
produce integrity and independence ■, and I know of 
nothing more likely to destroy that independence and 
integrity than to deprive them of the honorable reward 
of their labours. But it is said that counsel can 
maintain no action for their fees : why ? because it is 
understood that tlicir emoluments are not to depend 
upon the event of the cause, but that their compensa¬ 
tion is to be equally the same whether the event be 
successful or unsuccessful. They are to be paid be¬ 
forehand, because they arc not to be left to the chance 
whether they shall ultimately get their fees or not; and 
it is for the purpose of promoting the honor and inte¬ 
grity of llic bar, that it is expeclcd all their fees should 
be paid at the time when their briefs are delivered. 
That is the reason why they are not permitted to main¬ 
tain an action. It is their duty to take care, if they 
have fees, that they have them beforehand, and there¬ 
fore the law will not allow them any remedy, if they 
disregard their duty in that respect. The same rule 
applies to the case of a physician, who cannot main¬ 
tain any action for his fees. lie therefore is to receive 
his fees at tluf period of time when his attendance 
occurs. These are the reasons why the gentlemen of 
these two professions can maintain no action for their 
fees ; but is it to be supposed that men are to waste 
their lives to qualify themselves for their profession, 
without receiving any emolument ? That never can be 
imagined ; and the constant course which has been 
adopted, shews that it never could be so understood. 
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If this is not the right rule, the Courts of Westminster 
llall have been in error for centuries, because they 
have been in the constant habit of allowing to plain¬ 
tiffs when Jhey succeed, the fees of counsel on the one 
hand, and to the defendant the fees of their counsel 
when they succeed, on the other hand. This is the in¬ 
variable rule acted upon on the taxation of costs. These 
are the different objections, which have been taken on 
the part of the defendant to the master’s taxation, and 
it seems to me, that I have given the proper answer to 
each. I am of opinion that the master’s taxation was 
perfectly right, except with respect to the charge on 
the length of the declaration. Thai charge was origi¬ 
nally improper, and I think that the plaintiff did not 
act with sufficient discretion in not giving it up. 1 do 
not say that it was insisted on, but it was not aban¬ 
doned. It appears to me therefore, that with respect to 
that item , and that only, the master ought to review his 
taxation, and if the declaration shall turn out to be 
short of forty folios, then the defendant will be entitled 
to the costs of this application. 

IloLitovn.l. It appears to me that none of the 
objections which have been taken in support of this 
motion are well founded, except the one which 
relates to the overcharge of the declaration. The rea¬ 
sons shewing that none of the objections can be sup¬ 
ported, except that, have been so fully entered into 

and so ably stated by my brother Bay ley f that I think 
• • 

it not requisite to say any thing further with respect to 
them, than to express my entire concurrence. With 
respect to the overcharge of the declaration, whatever 
may be the present usage in the master’s office with a 
view to save trouble, it is incumbent on the person 
who makes the charge to ascertain the quantity of 
pleading before the charge is made, more especially, as 
any error in that particular is multiplied by the subse- 
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quent copies of those pleadings, and the different 
records that are made of them. The plaintiff's attorney 
not having done that* it appears to me that he was in 
fault, in not having abandoned the overcharge after 
it was discovered. I am of opinion that this rule must 
be made absolute, he paying the costs which have 
been incurred on that ground. My mind has certainly 
fluctuated on that point; for if, when he was served 
with a rule, the attorney had expressed an intention of 
giving up that item, and of resisting the rule on the 
other grounds only, l should have thought that no costs 
ought to have followed. At present, however, I think 
that the defendant being brought here under the cir¬ 
cumstances stated, lie is entitled to the costs of this 
application. 

Best J. I agree with my brothers in the opinion 
they have expressed upon this subject. There have 
been five objections raised to the master’s taxation. 
First, as to the writs ; secondly, as to the service of 
notice of declaration ; thirdly, as to the fees allow¬ 
ed to counsel; fourthly, as to the al'owance of a 
guinea each to eight talesmen ; and fifthly, as to 
the length of the declaration. [The language of the 
affidavit of the defendant, as it related to the sup¬ 
posed vexation in issuing two writs, was observed 
upon, and the learned Judge then proceeded.]— 
As to the objection that the declaration was fiot served 
in the county of Hants, but in the county of Middlesex 
only, if there whs any thing in it he might have made 
an application to the Court to set aside the proceed¬ 
ings for irregularity. At to the, other points, I agree 
with the rest of the Court, that the objection made as 
to the length of the declaration ought to go before the 
master, and that the persons who made the mistake 
ought to pay the costs. With respect to the money 
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IBiy. paid to the talesmen, I am rather surprised to hear any 
Mourns objection made on that ground. I am quite clear that 

Hunt wc aro aut h° r i ze d under the 2,4 Geo. 2. c. 18. s. 2. in 

allowing the talesmen a guinea each, when called upon 
to serve with special jurymen; and when wc recollect 
the trouble and inconvenience to which common jurors 
, are put in attending to their public duty in London 
and Middlesex , no man can reasonably object to their 
receiving a guinea each when called upon to serve as 
special jurors. As to the objection to the allowance of 
fees paid to counsel, it is said that counsel are to lend 
their assistance gratuitously for the suitor’s benefit. 
Their assistance is rendered necessary to the plaintiff, 
in consequence of the defendant having neglected to 
observe his engagements. But it has been said, that 
inasmuch as counsel could not recover their fees from 
the plaintiff, therefore the plaintiff could not recover 
them from the defendant. The defendant mistakes the 
principle upon which he is called upon to pay these 
fees. His liability is founded upon the principle 
stated by my brother Bayley. Nothing can be more 
reasonable, than that counsel should be rendered inde¬ 
pendent of the event of the cause, in order that no temp¬ 
tation may induce them to endeavour to gel a verdict, 
which in their consciences they think they are not en¬ 
titled to have. Counsel should be rendered as inde¬ 
pendent as the Judge or the jury who try the cause, 
when called upon to do their duty. Was it ever un¬ 
derstood by any man, that gentlemen who arc put to 
the most enormous ex pence in rendering themselves 
competent to appear in a Court of Justice as advo¬ 
cates, are to act for Nothing? No man is so ignorant 
or so stupid as to suppose that this can be the case. 
If this were the principle upon which we were to 
act, no man of integrity or honour would appear at 
the Bar; or, at least, no man duly qualified for the 
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discharge of his duty would veuture to appear: and I 
will venture to say, that it will be one of the greatest 
misfortunes that can happen to this country, if such a 
notion is to prevail. There is nothing wlych has so 
great a tendency to secure the due administration of 
justice, as having the Courts of the country frequented 
by gentlemen so eminently qualified by their education 
and principles of honour, as at this time appear to dis¬ 
charge the duties which they are called upon to fulfil. 
If, under such circumstances, there could possibly be a 
disposition to do injustice to such men, the greatest 
injury would be done to the public. No man would 
attempt to qualify himself for the profession, and the 
greatest disorder and inconvenience would exist in the 
Courts, if we were to act upon the absurd principle 
contended for. It never entered into any man’s con¬ 
templation, as a sound principle, that counsel are not 
to be paid their fees in the first instance, but that pay¬ 
ment must depend upon the event. The argument 
now used in favour of the defendant, that a counsel 
cannot recover his fees at law, is answered by the 
usage which has for a great length of tune prevailed, 
of allowing the fees of counsel on the taxation of 
eosts. I believe it will be difficult to find the time 
when this practice commenced; but from the earliest 
time of which we have any trace, it has always been 
the practice in the different Courts of Westminster Halt 
to allow such fees on the taxation of costs •. I there¬ 
fore think this may be taken to be the law of the land. 
It stands upon r as ancient an usage, and as sound a 
principle, as any other doctrine of the law of England , 
and certainly it never can be reasonably disputed by 
any man capable of thinking. 1 felt it my duty to 
make these observations, because it appears to me, 
that if the defendant could succeed in the objection he 
has taken, it would be doing the greatest mischief to 
the administration of justice that ever was done. It 


jji> 

i8iy. 


Morris 

against 

Hunt. 
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18iy. is not necessary for me to make any further observa- 
aTohris tions, but I felt myself bound, as a Judge of this Court, 
Hunt* to cntcr m y protest against thefe doctrines. 

r Rule absolute with costs. 


7 'ucsday, 
June 2 iitA. 


Exparte Stokes. 


W here an at- 




torney’s clerk JL , ° . ,, , 

has served part attorney or the Court, on an affidavit stating that 

«nc attorney 11 ' 1 ^ 1C regularly served his clerkship about three years 

and part with another to whom the articles were assigned, the name of the assignee must he 
inserted in the notice of intention to apply for admission, {a) 


( n) By stat. 22 Geo. 2. c. 46. s. 9. it is provided, that if any attorney or 
solicitor to or with whom any such person shall he so bound, shall hap¬ 
pen to die before the expiration of such term, or shall discontinue or 
leave o/^such his practice as aforesaid, or if such contract shall by mutual 
consent of the parties he cancelled , or in case such clerk shall be legally 
discharged by any rule or order of the Court wherein such attorney or so¬ 
licitor shall practice, before the expiration of such term, and such clerk 
shall in any of the said cases he hound by another contract or other con¬ 
tracts in writing, to serve, and shall accordingly serve, in manner therein 
before mentioned, as clerk to any other such practising attorney or attor¬ 
neys, solicitor or solicitors as aforesaid respectively, during the residue of 
the said term of 5 years, then such sendee shall he deemed and taken to 
he as good, effectual, and available, as if such clerk had continued to 
serve as a clerk for the said term to the same person to whom he was 
originally hound, so ns an affidavit be duly made and filed of the execu¬ 
tion of such second or other contract or contracts within the time, and in 
like manner its is therein before directed concerning such original con¬ 
tract. By rule of Court Trin. 31 Geo. 3. it is ordered that no person who 
shall enter into articles wiffi an attorney or attorneys, shall be at liberty 
to serve the agent or agents of such attorneys for a longer time than one 
year of his clerkship, and that any such sendee to an agent or agents be¬ 
yond that time shall not be deemed good service; and it is further order¬ 
ed, that every person who shall intend to apply for admission as an attor¬ 
ney in this Court, and who shall not have been admitted an attorney or 
solicitor of any other Court, shall, for the space of one full Term previous 
to the Term in which such person shall apply to he admitted, cause his 
name and place of abode, and also the name or names, and place or places of 
abode of the attorney to whom he shall have been articled, written in legible 
characters, to be affixed on the outside of the Court of King f s Bench, in such 
place as public notices are usually affixed in the King’s Bench Office. 
4 T. R. 379. He shall also, for the space of one full Term previous to 
the 'form in which he shall apply to be admitted, enter or cause to be en¬ 
tered, in a book kept for that purpose at each of the Judges’ chambers, 
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since, part of his time being served with one attorney, 
and the remainder with another, to whom the articles 

his name and place of abode, and also the name and place of abode of the 
attorney or attorneys to whom he shall have been articled. % 5 T. It. 368. 
The notice must be put up for the Term immediately preceding the Term 
in which the application for admission is made. 2 Marsh. 48. As doubts 
sometimes arise respecting the rule hy which the Court is governed in 
the exercise of a summary jurisdiction over its officers, the following cases 
are subjoined for the guidance of the practitioner ■.— 

F.rpartc Mr.-——, gentleman, one, Ac. Saturday, 28th AW. 1818, 
Manning moved on the last day of the Term, that a gentleman might lie 
readmitted an attorney of this Court. Notice of the applicant's intention 
to apply for rcadmission had been affixed in the month of October on the 
outside of th$ Court of King’s Bench and at the other usual places. Hay- 
Icy J. (in comformity with the suggestion of the officer of Court) held, 
that an attorney might he readmitted on the last day of the Term, notice 
having been stuck up all this Term. Motion granted. See Tidd , (ith ed. 67. 

2 Marsh. 123. The Court will not interfere summarily against an attorney, 
except for misconduct in his capacity of attorney; and then only in a <ase 
of delinquency, and not where the charge is in cll'cct merely tin* ground of 
a civil action, or where it is not connected with the office of attorney. 
Farmer v. Turner, Mich. T. 1815. AW. 7tli. MSS ; A. dgworth v. Spicer, 1 
Fust, 570; Grcggenv. White , 4 Taunt. 881. line. Abr. Attorney, IT, 

An attorney cannot be struck olT the roll on liis own motion, although 
lie lias never practised, without an affidavit that no proceedings are pending 
against him for misconduct,. Anonymous, Trin. T. 1815, May 26th. 
Moore moved for a rule to shew cause why an attorney (who was about 
to enter into holy orders) should not he struck olf the. roll; and he ground¬ 
ed his motion on an affidavit that he had never practised as an attorney, 
which it was contended was sufficient, without the usual clause that no pro¬ 
ceedings were pending against him for misconduct. Dmnplrr ,1. The 
usual form must he, adhered to, and unless there is an affidavit that no 
proceedings arc depending against the attorney for misconduct, the rule 
rannot be granted. Rule refused accordingly. Vide Tidd, (ith ed. 80. 

An attorney will be struck off the roll after conviction for a conspiracy. 
Anon. Mich. T. 181.3, AW. 8th. Puller moved for a rule to shew cause 
why the defendant should not be struck off the roll of attorneys. He had 
been convicted at the Gloucestershire Summer Assizes, before Dumpier J. 
of a conspiracy. r Tlte motion was grounded upon an examined copy of 
tlie conviction, and an ; ffid.ivit of the defendant’s having practised since 
the conviction, and of his identity. The Court granted the rule nisi. —So 
where an attorney had been convicted on an indictment, for threatening 
to put in motion a prosecution by a public officer to recover penalties for 
selling unstamped medicines, for the purpose of obtaining money to stay 
the prosecution, and the Court, on a motion in arrest of judgment, thought 
that the offence charged was not indictable; it was nevertheless held, that 
the attorney ought to lie struck off the roll. The King v. Southetton , 
6 Fast. 12(i. 1 he striking off an attorney for an offence committed, is not 
done with a view of punishing the individual, but on the ground that the 

'2 P 
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Storks. 


An allornev 
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i8iy. 

Exports 

Stokes. 


of clerkship were assigned. He had stuck up iu West¬ 
minster Hall f and had entered in the books at the 
Judge’s chambers, the usual notices of his intention 
to apply to the Court for admission, but from accident 
he omitted to insert in the notices the name of the as¬ 
signee of his articles. It was submitted, however, that 
this was not a sufficient objection to his admission, it 
being a mere mistake, and not arising from any inten¬ 
tional omission. 


The Court, upon reference to the Master, said, 
that if they were to suffer the admission of llie appli- 


Attorney who 
lind been struck 
off the rolls on 
conviction for 
seditious prac¬ 
tices, and was 
afterwards par¬ 
doned, not al¬ 
lowed to be 
restored to the 
roll on ground 
of want of ex¬ 
perience. 


Rule nisi grant¬ 
ed to discharge 
articled clerk 
when the attor¬ 
ney to whom 
he was bound 
had heeome a 
bankrupt aiul 
absconded. 

Rule directed 
to he served at 
the last place 
of abode of the 


delinquent is not a proper person to be continued an attorney : and where 
an attorney had been convicted of felony live years before the application, 
and had been burned in the hand, it was held that he could not he conti¬ 
nued on the roll. Exports Iirmmstd, Cuwp. 829. 

Under such circumstances, if the attorney apply for rcadmission, he 
must, satisfy the Court that lie ought to be restored. Exparte Frost, Fl'ed- 
nesdat/, Fch. 8th. Uil. T. 1815. Adolphus moved to restore an attorney 
who had been struck off the roll on conviction for seditious practices, 
anil hail afterwards received a pardon. It was contended, that the offence 
was cleared, and consequently the party was entitled to be readmitted; 
but the Court rejerted the application. They said they could discover no 
reason for reinstating this gentleman in the office of attorney; and the 
want of experience arising from his having discontinued practice, was, 
independently of the other circumstances, a sufficient ground for not ac¬ 
ceding to the motion. Per Curiam. Rule refused. See also Tidd, fitli 
ed. 80. 1 Chilly, C. L. 811. 

The Court have granted a rule to discharge an articled clerk, where 
the attorney to whom he was bound had become a bankrupt, and had ab¬ 
sconded. The rule was directed to be served at the last place of abode of 
the attorney, on the clerk to the commission of bankruptcy, and also to be 
stuck up a.t the King’s Bench Office. Anon. Mich. T. 1815. Nov. 7th. 
A. Moore moved that the clerk of an attorney might be discharged from 
his articles of clerkship, on an affidavit that his master, the attorney, had 
become a barfknipt and absconded to foreign parts, and had failed to sur¬ 
render bhnself under the commission of bankruptcy issued against him. 
lx Mane .1. said that it must be a rule nisi only, in order to give the other 
party an opportunity of answering the affidavit; and doubts being raised 
as to where the rule should he served, he directed it to be served at the 
last place of abode of the attorney, and on the clerk to the commission of 
bankruptcy, and that it should also he stuck up in the King’s Bench Office. 
Rule nisi granted, and directed to be served as above-mentioned. 


attorney, on the clerk to the commission of banl.niptev, and also be stuck up iu the King's 
Bench Office. 
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cant under the circumstances stated, it would be in 
effect annulling the rule, which required the notices to 
state with whom the party had served his clerk ship. 
In this particular case it was the more requisite that 
the applicant should have inserted in his notices the 
name of the assignee of his articles, because the latter 
part of his time, which was the most important, would 
have been served with the assignee. Admission re¬ 
fused until the rule of Court should have been com¬ 
plied with. 


Johnson against (-loss. 

JJTUTClIiySON on a former day obtained a rule, 
calling upon the plaintiff to shew cause “ why 
the master should not be at liberty to review his taxa¬ 
tion of the costs on the posted in this cause, and why 
the costs of two discharged rules, which had been al¬ 
lowed on such taxation, should not be deducted; and 
why, in the mean time, proceedings on the execution 
should not be stayed.” It appeared from the affida¬ 
vits, that tw r o rules nisi had been obtained by the de¬ 
fendant in tin; course of the cause, by one of whieh 
the plaintiff was called upon to shew cause why the 
defendant should not be discharged on entering a 
common appearance. The other rule was obtained for 
the purpose of staying proceedings in the cause, and 
procuring the undertaking on which the action was 
brought to be delivered up to be cancelled, on the de¬ 
fendant’s paying the money alleged to be due thereon 
inlo Court, to abide the event of any issue which the 
Court might direct. The rules misi were not moved 
for with costs, nor was any mention made of costs in 
the rules by which the same were discharged. How¬ 
ever, when the rules nisi were discharged, the plaintiff’s 

'a) See Tuld, titli ed. 528, ante, 39SI, anil notes. 

« I* ‘2 




Iff I*). 

E.i pm /<■ 
Stokis. 


'I'll (Slim/, 
June J’jtli. 

Where a rule 
nisi is obtained 
and is silent as 
to costs, and 
on showing' 
cause the oppo 
site party ap¬ 
plies to the 
Court lor ro«ts 
whieh are re¬ 
fused, anil the 
rule is dis¬ 
charged with¬ 
out any men¬ 
tion of costs, 
and the oppo¬ 
site party after¬ 
wards obtains a 
verdict, the 
costs of the 
opposition are 
costs in the 
cause, to which 
he is enti¬ 
tled. (a) 
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Notice under 
the Lords’ Act 
hy leaving it 
with agent of 
the plaintiff's 
attorney, and w 
held sufficient, t! 
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counsel applied to the Court for costs; but the Court 
rejected the application, and observed, that the plain¬ 
tiff had no reason to be dissatisfied. Under these 
circumstances, the plaintiff having afterwards obtained 
a verdict, the costs of opposing the two rules were 
allowed by the master on taxation as costs in the 
cause; and it was now contended on the part of the 
defendant, that these costs had been improperly al¬ 
lowed, and that as the Court had expressly refused to 
accede to the plaintilFs application for costs when the 
rules were discharged, the costs of opposing the two 
rules obtained by the defendant ought not to be al¬ 
lowed as costs in the cause. But 

The Covut held that there was no ground for re¬ 
viewing the master’s taxation, and as the rules had 
been discharged without any mention of costs, the 
costs incurred by the plaintiff in opposing the rules 
had been properly allowed as costs in the cause. Rule 
for reviewing the taxation discharged, but without 
costs. 

Gurney and Puller shewed cause. 


In the matter of I ones, an Insolvent Debtor. 

Pj^IIIS defendant came up to be discharged under 
the Lords’ act, having given notice to his detain¬ 
ing creditor, who resided at Nottingham , by serving it 

ith a shopman at plaintiff’s warehouse in town when he resides in the country, 
he agent having appeared according to the notice, and opposed discharge, (a) 


(a) The Lords’ act, 32 Geo. 2. c. 28. s. 13. directs, that before the peti¬ 
tion shall be received by the Court, every such prisoner or prisoner?, shall 
give or leave, or cause to be given or left unto or for all and every the cre¬ 
ditor or creditors, at whose suit any such prisoner or prisoners shall stand 
charged in execution as aforesaid, or his her or their executors or adminis- 
t rat art, and at his her or t/uir usual place of abode (or to or for his her or their 
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upon a shopman of the plaintiff carrying on the plain¬ 
tiff’s business at his warehouse in London, and also 
serving a similar notice upon the agent of the plain* 
fifths attorney. 

• 

D. Pollock objected that this notice was not suffi¬ 
cient, contending that it should have been served upon 
the plaintiff at Nottingham, where he resided. He had 
been instructed in consequence of the notice having 
been served upon the agent of the plaintiff’s attorney, 
but it did not follow that the plaintiff had had notice. 

Comyn , on behalf of the prisoner, contended that 
the appearance of the agent of the plaintiffs attorney 
cured the objection ; besides which, the notice had been 
served upon the plaintiff’s shopman, who appeared to 
act in the management of his business in London. 

attorney or agent last cm ployed in any sui:li ac tion, suit, cause- or causes, in 
case any Midi creditor or creditors, his tier or their executor or executors 
or administrators cannot be met with, hut not. otherwise,j fourteen day* 
at least before the petition shall be presented and received, a notice in 
writing, &c. The petition, gaoler’s certificate, and affidavit of the sen ire 
of notice being left with the clerk of the rides in I\. II. he will draw up a 
rule for bringing the prisoner into Court and summoning the creditors to 
appear personally or by attorney at some certain day therein specified. 32 
Geo. 2. e. 28. s. 13. This rule need not, it seems, be personally served, Tithl. 
App. 175. Free. Gth ed. 379. it, is stated to have been boldcn, that notice 
of a prisoner’s intention to apply for his discharge in the Court of K. II. 
instead of C. F. is not cured by the plaintiffs opposing his discharge. 
Srhnley v. Mansell. , 2 Taunt. 64; and see 2 New Rep. 67, Knight v. Fowler. 
It has been determined, however, that where a party appears to a rule 
ser\cd upon him, any irregularity in the: service of the rule is cured. Noel 
v. F.yre, TiJd, f)2. r >. 

The notice is sufficient though it do not specify the Christian and surnames 
of all the parties/- In the matter of Gates, Thursday, Nor. 27th, 1818. Gates, 
an insolvent, was brought upto take the benefit ofthcljords’act. Hisnotice 
ofcomingup was entitled “ /Joe on the demise of Gosling and others against 
Gates." Espinasse objected, that the rule of Ccyirt required that the Christian 
names of the parties should be inserted in the *itle of all affidavits or pro¬ 
ceedings in Court, and that it was therefore insufficient to say “ Gw tin? and 
others,” without specifying their names. I.e Blanc J. held, that it was not 
necessary to entitle the notice with the Christian and surname at length; 
and the master, on being referred to, said that it. was not usual so to 
entitle the notices. Objection overruled. See Tuhl's App. < h. 16. 49 
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the parties, held 
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18 it). IloLiioYD J. was of opinion, that inasmuch as the 

i„ tiit matter of a g ont the plaintiff’s attorney appeared in conse- 
.iokes. cpience of the notice served upon him, there was no 
defect in the proceedings. And the prisoner obtained 
li is discharge under the notice. 


rrn/nrs,in,, Bromley against Foster. 

•W.'tOth. ° 


I in- rule for fiOM } \ on a lorincr dav obtained a rule calling cm 
judgment ex- " . 

pin-s in four Inc plaintiff to shew cause why the writ of fieri 

rxrhtJvHvT” 1 f ac ' M * * n this case, and all subsequent proceedings, 
tin-iin»t iuidlust should not be set aside for irregularity, with costs. 

of Sunday and ^ J 

Mi,Is mn mcr dny, 


and other dies / 1 i a j , i , , 

Clerical or- Campbell now appeared to shew cause, and sub- 

rors and had mittcd, that in all events the plaintiff was not entitled 

snoilinQ- iiiv not 7 1 


a sufficient ground for rejecting an affidavit; but although the Court sot aside the pro¬ 
ceedings, and the proceedings had been before set aside, yet they imposed the terms that no 
action should be brought, (a) 


(a) The object of the rule is, that the defendant may have au opportu- 
tunlty of moving the Court in arrest of judgment, &c. and therefore Sun¬ 
day > or a day on which the Court does not sit, is not one of the four days 
which the rule contemplates. Ilex v. Elkins, 4 Burr. 2130 ; Roberts v. 
Stacey, 13 East. 21; 11 East. 272, note (b ); 6 Mod. 241; Tidd, 6th cd. 
1123. 


Clerical errors, and mistakes in spelling, are not considered a sufficient 
ground for rejecting an affidavit, where the meaning is clear. Anonymous. 
Easter T. 1815. May 8th. Watford took an objection to an affidavit, that 
in one part it ran, anil “ this defendant,” instead of “ this deponent.” 
Sidprr Curiam. It is immaterial, we shall read it according to its sense. 
Watford then objected, that it swore the declaration was taken out “ of 
the Court,” instead of out “ of the office.” And the Court immediately 
overruled that objection also. 


Clerical errors 
such as “ de¬ 
fendant” in¬ 
stead of “ de¬ 
ponent,” 

“ court” instead 
of “ office,” 
held immate¬ 
rial in an affi¬ 
davit where the 

meaning was clear; aliter where the mistake leaves the meaning doubtful. 


\n affidavit 
stating that the 
deponent serv¬ 
ed a party with 
a “true,” omit¬ 
ting the word 
“ copy,” of the 
declaration in 
ejectment, is bad. 


Anonymous. Easter T. 1813, May 31. Jones moved for judgment 
against the casual ejector, on'an affidavit that the deponent had served the 
defendant with a “ true,” omitting the word “ copy,” of the declaration. 
Srd per Cnriam. This affidavit will not do; it might have been a true ac¬ 
count. Rule refused. Sec Rex v. Taylor, 1 Catnpb. 404; Rex v. Duff?, 
2 Campb. 140, 1. 
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to sustain his rule, inasmuch as the atlidavit upon 
which it had been obtained was full of clerical errors 
and orthographical mistakes. 

The Court however said, that there beifig enough 
of intelligible matter in the affidavit, they would allow 
the case to proceed. 

Campbell then shewed cause. From the affidavits 
it appeared, that on the 19th of June the plaintiff ob¬ 
tained judgment against the defendant for not produc¬ 
ing the record of an action of debt, as required by a 
m leof Court ; and on Friday the 2.5th of the same 
month, lie taxed the costs and sued out execution. 
The irregularity, he understood, which was complained 
of in this proceeding was, that there were not four 
clear days between the rule for judgment and the 
time of entering it up; but he submitted, that this 
was no irregularity, for although a Sunday had inter¬ 
vened, as well as the 24th of June, which was a dies 
non, still those ought to be computed, and if so there 
were four clear days, exclusive of the first and the last, 
before the judgment was entered up. 

Cornyn, in support of the rule, contended, that the 
Sunday, and the 0,4th of June, Midsummer day, which 
intervened, could not be computed, and referred to 
Roberts v. Stacey,(a) where it was held, that the rule 
for judgment must have four clear days, 'exclusive 
of the first and last, and of Sunday, before judg¬ 
ment is entered. lie submitted, therefore, that in this 
case the plaintiff’s proceedings were clearly irregular, 
and contended, that in making the rule absolute 
the Court ought not to impose upon the defendant the 
term of bringing no action ; because it appeared from 
the affidavits, that a previous judgment had already 
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(a) 13 East. R. 21. 
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/■•fit /list 
Foster. 


been set aside for irregularity, and that the defendant’s 
goods had been sold under the execution now com¬ 
plained of. 


The Court said they would make the rule abso¬ 
lute upon the terms of the defendant’s bringing -no 
action, it appearing that the judgment had been en¬ 
tered up in the manner complained of, merely by 
mistake. 

Hule absolute. 


Rones against Bunter. 

FI l TTY on a former day obtained a rule to shew 

motion for leave cause whv the plaiulilV should not be at liberty 

to sign jiulg- , . * / . J 

meat for want to sign judgment as for want of a plea, the defendant 

of a pica, on 

ground that improper false picas have been pleaded, there must he an affidavit of the untruth 
of the pleas. Hut upon shewing cause, leave was given to file such affidavit on payment of 
costs of opposition. If such pleas nave been pleaded under a rule to plead double, it is 
not necessary first to move to set aside such rule. (u\ 


Wednesday, 
June 30til. 

To support a 


Rule granted 
for judgment ns 
for want of a 
plea, where a 
sham plea was 
pleaded, the 
issues on which 
require two 
different modes 
of trial. 


( a ) See tfev. (hutch, ante, 521. The following cases relate to the 
practice of setting aside a sham plca/s/mwi. Hit. T. IK 15, E> h. 10th. Heath 
moved for judgment as for want of a plea; the defendant pleaded a pica of 
set-off on recognizance, as to part, and on bond as to the remainder. lie 
ronteniled that as this required a replication, on which there would he two 
issues, one to be tried by the record, and the other by the country; and 
as an affidavit was made of its being a shaiu plea, the Court would grant 
this motion as a matter of course. Rule nisi granted. W. Moo/e shewed 
cause. Although the plaintiff had filed an affidavit denying the plea, yet 
he had not celled upon the defendant to verify the plea. This is distin¬ 
guishable from lilewitt v. Martdcn , 10 East, 237. where the defendant 
pleaded a judgment recovered in the 1'iepoudrc Court. Here the plaintiff 
might have replied nul tiel recognizance, and non estfactum. Scd per Lc Blanc 
J. that is just what the defendant wished. The only cause to he shewn 
against this application is to verify the pica. The Court will not support 
these sham pleas ; they are hovel devices. Rule absolute. 

So in Muntan Extrix. v. Mochctt, Mich. T. 1816, 25th Nov. Mercwcthcr 
obtained a rule nisi for judgment as for want of a plea, where the defend¬ 
ant had craved oyer of the bond and condition on which the action was 
brought, and of the letters testamentary, the action being by an execu¬ 
trix. The date of the letters testamentary was 8th of April 1815, and 
the pica of set-off, of a recognizance in Common Pleas, and a judgment 
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having pleaded false pleas, tending issues requiring 
different modes of trial, and why the defendant should 
not pay the eosts of the application. The action was 

in Ireland, were both pleaded as of Trinity Term 1815. Me obtained n 
rule nisi on the ground that this would require a double replication, and 
on the authority of Solomons v. Lyon. 1 East, 369 ; Blewitt v. Marsden, 
10 Aast, 237; llnpgnod v. Wright, 2 New Rep. 188; Pinfold v. Hawkins, 
2 M. & S. 606. He observed, that an Irish judgment may be pleaded 
as a record, but the replication must conclude, to the country. Collins v. 
Lord Mathew, 5 East, 473. On 30th Nov. the ride was made absolute 
without opposition. 

It has been held, that where the defendant has been ruled to abi de 
by his plea, the plaintiff cannot sign judgment as for want of a plea with¬ 
out an application to the Court. Drnycott v. Pikington. Mich. T. 1816. 
Marryat shewed cause against a rule obtained by Chilly, to set aside a 
a judgment, signed as for want of a plea. The action was brought in debt 
on bond. Flea—set-off' of money due on bond, recognizance, and simple 
contract. A rule to abide by the plea bad been obtained. He contended 
that the rule made no difference, and that they being sliain picas lie was 
entitled to .sign judgment in the same manner as in the case of frivolous 
pleas in abatement; nnd lie cited Penfold v. llt-u kins, 2 M. & S. 606. 
Chilly, conlril, distinguished this case from that cited, that being an action 
of debt, and the plea framed in assumpsit-, and he said plaintiff might 
reply nun rsl factum, mil lid record, and non assumpsit, and referred to a 
precedent in Hidur-dam's Prac. 1 vol. He also relied on the terms of the 
rule by which the defendant was to abide by his plea, which admitted that 
there was a [ilea on the record, which the plaintiff could not afterwards 
treat as no plea. He observed, that the party had improperly signed judg¬ 
ment without applying to the Court. Lord Ellcnhurough Cli. J. (after con¬ 
ference with the other judges.) The Court entertains no doubt but that 
this is a sham [ilea; and if it had not been for the rule on the defendant 
to abide by his plea, we should have deemed it a nullity; but as against a 
party who has treated the plea as a valid one, we are precluded by the 
terms of the rule from saying that it is no plea. Rule absolute, without costs. 

So in Duhcrly v. Phillips. Mich. T. 1816. Gifford shewed cause again-.!, 
a rule obtained by Chilly, to set aside a judgment, signed as for want of a plea. 
lie admitted that there was a rule to abide hv the plea, hut endeavoured to 
distinguish this from the other ease ruled the same morning, (a) became 
this was really fib plea. Lord Ellenborough C'h. J. The misfortune is, 
that, you yourself have treated it as a plea by your rule to abide by the 
pica, and therefore the rule must be made absolute, but without costs. 
In the case of 'Thomas v. Vandermoolen, 2 U. & *dld. 198. on an application 
to the Court for a rule to sign judgment as for want of a plea, it was held, 
that the plaintiff might he allowed to sign judgment, although he had ob¬ 
tained a rule to abide by the plea, which in fact puts the defendant on his 
guard; for the rule leaves it to the party to abide by his pica or not, as he 
thinks proper, and if he abides by it he must do so subject to all its con¬ 
sequences. 


181 R. 


Honks 

Hi* ill fist 

Hl.'NTJ'.lt- 


Held that nltei 
a rule to abide 
by the plea, the 
plaintiff can¬ 
not sign judg¬ 
ment as for 
want of a plea 
without an ap¬ 
plication to tiie 
Court, although 
such a rule will 
not prevent the 
Court Irom al¬ 
lowing the 
plaintiff to sign 
judgment. 



5()(i 

1810. 

liOXF.S 

iiiffiimt 

JillNTEB. 


CASES in TRINITY TERM 

upon a bill of exchange; and the defendant pleaded to 
the whole declaration, first, a judgment recovered in 
the Common Picas; and secondly, as if by leave of the 
Court, the delivery of a hogshead of tobacco in satis¬ 
faction. 

Bingham, on the 2fith instant, shewed cause, ’and 
objected that the motion could not be sustained be¬ 
cause there was no affidavit falsifying the truth of the 
plea, and insisted that the Court could not judicially 
take notice that the plea was false. Chi tty then sub¬ 
mitted, that these pleas, tendering two different issues, 
one to be tried by inspection of the record and the 
other b}' the country, were obviously false, and the 
Court would read them so. But the Court said that 
they could not take judicial notice of the falsehood of 
the pleas, and that there ougliL to have been an affida¬ 
vit. denying the truth of the pleas. But the Court 
enlarged the rule until this day, in order that the plain¬ 
tiff might produce a proper affidavit, upon payment of 
costs to the defendant, of his shewing cause on such 
former day. Since the first application the defendant 
attempted to abandon his pleas, and pleaded the ge¬ 
neral issue, but had not been served with a rule to 
abide by his plea. Chi tty now produced an affidavit 
of the falsity of the pleas, and prayed that the rule 
might be made absolute for leave to sign judgment as 
for want of a plea, urging that the defendant could not 
abandon his^former pleas and plead the general issue, 
so as to elude the effect of this rule. 

Scarlett, for the defendant, admitted that the pleas 
objected to were sham pleas, but contended that as a 
rule to plead double had been obtained, and the pleas 
were framed according to such rule, the plaintiff ought 
to have moved to discharge such rule before he made 
the present application. But 
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The Court said that the pleas being now estab¬ 
lished to have been false, and improperly leading to 
two modes of trial, the plaintiff was entitled to sign 
judgment. That the rule to plead double is obtained 
as a matter of course in this Court, and the Court it¬ 
self had not in fact given leave to plead these pleas. 
The'rule to plead them had been improperly obtained, 
and the present motion was in effect for leave to sign 
judgment notwithstanding such rule. 

Rule absolute. 


1819. 

Bo MSS 
against 
UlIM'KK. 


The King against The Sheriffs of London. 



HIS was a motion to set aside an attachment where defen- 


issued against the sheriffs, with costs, for irregu- 


dant, was ren¬ 
dered after the 


larity ; the irregularity complained of being, that the 
attachment issued after the render of the defendant in 
the original action. 


lime for putting 
in hail had ex¬ 
pired, hut with¬ 
in the further 
time allowed 


him for that purpose by the Court, Held, that an attachment issued afti r notice of such 
render was regular and could not be set aside without an affidavit of merits, especially as no 
bail-bond had been taken, (a) 


(a) See also Anonymous. Mich. T. lWlfi. New. 23d. Adolphus moved for 
a rule to shew cause why an attachment issued agifnst the sheriff should 
not he set aside, and why the plaintiff 1 should not pay the costs of this ap¬ 
plication. The circumstances were ns follow.—Two days further time 
hud in the first instance been allowed the defendant to justify his bail, and 
eventually the bail were rejected; but the defendant had rendered at ten 
o’clock on the same day. Therefore as the defendant had rendered, it 
was contended that the Court would grant a rule for setting aside the at¬ 
tachment. Hayley J. You were too late with the render, and therefore 
it is impossible that this rule can be granted with costs. Besides, it does 
not appear that there is an affidavit of merits, or that the application is 
made on behalf of the bail or of the sheriff; and without one or other of 
these facts being sworn to, you cannot have the rule for setting aside the 
attachment. The rule was accordingly refused. See Reg. Gen. 2 liaru. 
& Aid. 210. Where the sheriff has been guilty of a breach of duty in dis¬ 
charging the defendant out of custody without^he plaintiff’s assent, upon 
his own undertaking to appear and put in bail, ins'rad of taking a bail- 
bond, the Court will not assist him by staying the proceedings in an ac¬ 
tion for an escape, or by setting aside the attachment. Fuller v. Prut, 7 T. 
R. 109; The King v. The Sheriff of Surrey, id. 239; 6 Taunt. 551; 2 
Marsh. 26l; Tidd, 6th ed. 307. See Brawn v. Gillies ante, 196. 

(A) See Reg. Gen. 2 Barn. & Aid. 240. 


Attachment 
against Sheriff 
for not bring¬ 
ing in the body 
will not be set 
asirle with costs 
when render 
was too late. 
There must be 
an affidavit of 
merits, or that 
the application 
is made on be¬ 
half of the hail 
or of the she¬ 
riff, in order to 
set aside the 
attachment, iU) 
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Comyn now shewed cause upon an affidavit; and 
tin: Kuvci in the first place, stated, that the sheriffs had taken 
tukSi/kiufi-s 110 bail-bond, nor did the ailidavit upon which the 
01 l oN1)OK * motion was made swear to merits;—that the time for 
putting in hail in the original action had expired on 
a Monday , but upon application to the Court; further 
time w r as given until the Tuesday , as a mailer of in¬ 
dulgence, but on that day the bail did not justify;— 
that the render was made about ten o’clock on the 
morning of that day, and that notice of render was 
served upon the plaintiff's attorney about half past 
twelve o’clock, but after that notice the attachment 
was issued. Under these circumstances, it was sub¬ 
mitted that the attachment was perfectly regular, and 
could only be set aside as matter of favour; but that 
here the sheriff was not in a condition even to ask this 
favour, because the affidavit did not swear to merits, 
nor had the sheriff taken any bail-bond. The rule for 
putting in and justifying bail had expired on the Mon¬ 
day, and the defendant was only rendered on the Tues¬ 
day, on the morning of which day the bail might have 
justified, if they were in a condition so to do; but 
having neglected to avail themselves of the indulgence 
granted by the Court, tin* plaintiff was entitled to 
move for an attachment on that morning, and the no¬ 
tice of render was then too late. In a ease of Ca/vert 
v. Munroc , Mich. T. 1818, which was precisely under 
similar circumstances, the Court held that the attach¬ 
ment was regular. In that ease, the bail did not jus¬ 
tify in time, and the defendant being rendered on the 
following day, notice was served of the render on that 
day ; hut the Court said that the plaintiff ought not to 
he delayed in his proceedings, and was entitled to his 
security by attachment against the sheriff, because the 
party did not put in bail in time. It was true, that 
the practice of the Court had been, that if a party 
had heei 1 rendered the day after the time for putting in 
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bail had expired, they would, on payment of costs and 18ly. 
swearing to merits, set aside the attachment against T1IE k 1N(J 
the sheriff; but here there was no affidavit of merits, 

THE SHERIFFS 

and, in point of fact, the sheriff had taken no bail- of London. 
bond, it was clear, therefore, that there was* no iire¬ 
gularity, and consequently the rule must be discharged 
witlr costs. lie referred to Uozee v. Lacey, {a) 

Campbell , in support of the rule, contended that 
upon the facts stated in the affidavits produced on 
both sides, the attachment was irregular. It was true, 
the time for justifying bail was out on the Monday , 
and on that day the defendant was actually present in 
the Bail Court, ready to have rendered, and would 
have rendered if the Court had not granted time until 
the following day to justify his bail, for which pur¬ 
pose a rule had been drawn up and regularly served 
upon the plaintiff’s attorney. The effect of that rule, 
lie submitted, was to give the defendant the whole of 
Tuesday to render or justify his bail. It happened that 
the bail could not justify on that day, and conse¬ 
quently the defendant rendered, notice of which fact 
was served upon the plaintiff’s attorney ; ami, under 
these circumstances, he contended that the attachment 
issued on the afternoon of that day, subsequent to no¬ 
tice of render, was irregular; and he referred to The 
King v. The Sheriff of Middlesex, ( b ) where it was held, 
that an attachment against the sheriff for not bring¬ 
ing in the body, after the defendant has surrendered, is 
irregular, though the surrender be not made until after 
the rule for bringing in the body has expired. 

Abbott C. J. If there had been no time given 
on the Monday for the bail to justify on the Tuesday , 
the plaintiff might have moved for an attachment 


(«) l TamU. 119. 


(hi 2 M. & S. 562. 
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Tin: Kind 

agfitMt 

lilt .SUERU’FS 

o*’ London. 


early in the morning of Monday. The object of giving 
time is, that the plaintiff may know whether the bail 
of whom notice has been given arc fit persons to jus¬ 
tify. In this case it appears that the sheriff has in 
effect, in'the first instance, discharged his prisoner by 
not having taken a bail-bond ; and tlic question is, 
whether he is entitled to any favour after that fact is 
disclosed. It seems to me that that, is a very unfa¬ 
vourable circumstance in the case, and entitles him to 
no indulgence. Time is frequently given as a matter 
of favour to a defendant, in order to enable him to 
perfect his bail on the one hand, and to the plaintiff, 
to inquire into the sufficiency of the bail on the other. 
Whatever may be the effect of a rule' for allowing fur¬ 
ther time to put in bail in general, I do not consider it 
tantamount to the putting in of bail, so as to entitle 
the bail to render the principal. The bail in this case 
were not put in in time, and the rule for allowing fur¬ 
ther time is not to be considered of any operation, 
until they arc put in' at the proper time. Here they 
were not put in in proper time, and I think the plain¬ 
tiff was regular in moving for the attachment; and, 
though the render might be regular in the mean time, 
yet the motion for the attachment might be made 
early in the first day, if further time had not been 
given 

Bay ley J. As no bail-bond was taken by the 
sheriff, arrdhas the defendant was bound to put in bail 
on the Monday, the render was out of time on the 
Tuesday , and therefore I think the attachment was re¬ 
gular. 


Hoi. no yd J. and Best J. concurred. 

Rule discharged with costs. 
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The King against Harrison. 


181 }). 

Wednesday, 
June 30th. 


HIS was an Indictment found at the Lancashire 

Sessions against the defendant, for disobeying an 

order of maintenance ; and 

remove an indictment from the sessions, on an affidavit that he was advised that difficult 
points of law might arise, (a) But leave was given to renew the motion at chambers, if abetter 
affidavit could be obtained. 


The Court will 
not grant a 
certiorari on 
behalf of the 
defendant to 


(a) It seems that at least the points of law which it was conceived 
might arise should have been stated, so that the Court might have been 
enabled to judge of the reasonableness of the defendant’s prayer. In 
Nehajpt case, 1 Salk. 151. where a certiorari was sought for to remove 
an indictment at the Old Bailey for a cheat, and the case was that the 
defendant borrowed 600/. of a feme covert, and promised to send her 
fine cloth and gold dust as a pledge, and sent no gold but some coarse 
cloth worth little or nothing, and the defendant offered to try the in¬ 
dictment the same Term, which would be a benefit to the prosecutor, 
who by the course of proceedings at the Oltl Bailey could not try it so soon, 
the Court granted a certiorari because there war no criminal offence 
but only a breach of confidence on the part of the defendant, and the 
defendant was therefore entitled to the << rtiorari because it was an ab¬ 
surd prosecution and the defendant offered to try it in that Term. 

The Court have granted a certiorari to remove an indictment from 
the Old Bailey where the defendant was a public officer whose duties re¬ 
quired his attendance at a great distance from the metropolis. Anon. 
East. T. 1815. May 3d. Garmy moved for a certiorari to remove an in¬ 
dictment from the Oltl Bailey , in order that the defendant might be tried 
at Gloucester, where he resided, and where he held the office of Deputy 
Register of the division of Gloucester. The defendant was indicted for 
using improper influence with the jury in order to promote on action 
for his fees. This motion was made on the ground of the distance at 
which the defendant lived from Inmdan , where the indictment was in¬ 
tended to be tried; the hardship which was imposed on the defendant in 
his being obliged to come up twice, once for pleading and qjiothcr time 
for trial; and the inconvenience which would result therefrom on ac¬ 
count of the defendant being a public officer. The Court said they were 
afraid that this would lead to a precedent for removing every indictment 
from the Old Bailey, where the party resided more than a hundred miles 
from fjondon. But on the ground of his being a public officer, and such 
an officer as a deputy register, whose persona) attendance is daily neces¬ 
sary for the purpose of granting probates, £Lc. tl:e certiorari was granted. 
See 1 Ckitty's Cr. L. 375. 

It is not a sufficient ground for the issuing of a certiorari , that preju¬ 
dices existed against the defendant, unless there was some prejudice in 
the Court below. Hex v. Matthews, East. T. 1815. April 27th. Header 
moved for a certiorari to remove an indictment fur compounding an action 


Certiorari 
granted to re¬ 
move an indict¬ 
ment from the 
Old Bailey 
where the de¬ 
fendant was a 
public officer 
and lived at 
Gloucester. 
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i«U). 

Tub Kino 
"gainst 
Hajuuson. 


Starkie moved for a certiorari to remove tlie pro¬ 
ceedings into this Court, upon an affidavit of the de¬ 
fendant, stating that this was an unusual proceeding, 
that he was advised that several matters of law of the 
greatest importance would arise upon the trial of the 
indictment, and that it was fit and proper it should be 
tried before persons learned in the law. 


Holuoyh J.(fl) You must have a stronger affidavit 
than this to entitle the defendant to a certiorari; and 
if one can be obtained, the motion may be renewed at 
chambers. 

Rule refused. 

for penalties for carrying too many passengers by a coach, on the ground 
of prejudice against the defendant. Lord KUmhorough Cli. «J. It is not 
n sufficient ground, unless you state that some prejudice existed in the 
<'ourt below; and us no such ground is shewn, the rule must be re¬ 
fused. 

(«) The only Judge in court. 


H r < dtusday, 
June 30th. 


Bell against Taylor. 


On motion to set fYORJYN moved to set aside the proceedings on the 
mentor stay' * bail-bond in this case, upon an affidavit of 

proceedings on merits, 
the bail-bond, 

when an affidavit of merits is produced, it is not necessary to state on whose behalf the mo¬ 
tion is made. (h' 


(It) In the case of the At,iff v. the Sheriff of Middlesex, 3 AI. & S. 299. 
the rule laid down by Lord ElLnb<*rmigh and the Court was, that where 
an application is made to set aside a regular attachment against the 
slierilf, the Court will require either an affidavit of merits, or that the ap¬ 
plication is made pn behalf of the sheriff or the bail, without collusion 
with or indemnity from the defendant. See also the King v. the Sheriff 
of Surrey, 7 T. K. 239. The general rule, however, is drawn up in the 
following terms. 2 B. & Aid. 240. “ It is ordered, that from and after 
the lust day of this present Ycrm, no rule shall he drawn up for setting 
aside an attachment regularly obtained against a sheriff for not bringing 
in the body, or for staying proceedings regularly commenced, on the as¬ 
signment of any bail-bond, unless the application for such rule shall, if made 
on the part of the original defendant, be grounded upon an affidavit of merit s; 
or (if made on the part of the sheriff, or hail, or any officer of the sheriff) 
be grounded upon an affidavit showing that such application is really 
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Hutchinson shewed cause against the rule, and con¬ 
tended that the rule could not be made absolute inas¬ 
much as the affidavit did not state on whose behalf 
the motion was made. • 

Per Curiam. It is immaterial on whose behalf the 
application is made to set aside an attachment, or pro¬ 
ceedings on the bail-bond, if an affidavit of merits is 
produced. 

Rule absolute. 

und truly made on the part of the sheriff, or bail, or officer of the sheriff, 

(as the case may be) at his or their own cxpence, and for his or their only 
indemnity, and without collusion with the original defendant. By the 
Court." 


1819 . 

Uei.i. 

against 

Tayloii. 


Doe on the Demise of - against Roe. 


U'fdnetrlnt/, 
June ’Ml/i. 


A DOLPHUS moved for judgment against the The notice to 

casual ejecLor, on an affidavit, stating that the mXunustcon"- 

deponent had served Mrs. Hicks, the tenant in posses- tiun the chrw- 
1 ' ' tian name of 


the tenant in order to ground the rule for judgment, and it is not sufficient to swear to the 
identity of the person served, (a) 


(a) See Doe dcm. Ilunc v. Hurst , ante , 162. Rut a rule for judgment 
has "been granted where the defendant’s name was abbreviated, as where 
the name in the notice was written John li. Jones instead of John ben¬ 
jamin Jones. Anon. Win. T. IBIS. June 4th. Menee moved for judg¬ 
ment against the casual ejector, the second name of the tenant in posses¬ 
sion in the declaration anil notice being in initials, as John B. Jams, for 
John Benjamin Jones. Set! per Abbott J. 1 think it is sufficient. Kulc for 
judgment accordingly. * 

The Court will grant a rule for judgment against the casual ejector, 
although the defendant’s name is inserted in the commencement of the 
declaration instead of that of Jiichard Hoe,- but it seems expedient to 
ameud. Anon. Win. T. 1816. June 20th. Adams moved for judgment 
against the. casual ejector, on the usual affidavit of service. The declara¬ 
tion commenced by stating that ./. Mills (thi real defendant) was at¬ 
tached to answer, &c. and afterwards used the name of the casual ejector 
! Hoe) throughout the remainder of the declaration. lfolmi/d J. Yon 
uiay have your judgment; but it is worth your consideration whether it 
will not be adviseable to amend, for if the defendant should think fit to 
move he may prolmblv set aside the proceedings. See Adams on Eject. 
2d edit. 201. 



The second 
name of the te¬ 
nant in posses¬ 
sion, both in 
the declaration 
and notice, in 
an action of 
ejectment, may 
lie in initials. 

•lodgment 
granted against 
the casual eject - 
nr, though the 
real defendant's 
name was in¬ 
serted at the 
he<;inniugof the 
declaration in¬ 
stead of the ca¬ 
sual ejector; but 
it seems belter 
to amend. 
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181 y. sion, widow of Jeremiah Hicks, by delivering the copy 

' of Llic declaration to her personally : but the notice to 
appear merely described her as Mrs. Hicks, without 
any Christian name. He submitted, that such an affi¬ 
davit would entitle the plaintiff to judgment, inasmuch 
as the defendant’s person was sworn to as being the 
tenant in possession ; urging, that as she was a widow 
and only known commonly by tlie name of Mrs. Hicks , 
the Christian name would not be necessary in such a 
ease. 


IIoi .novi) J. 1 do not think this sufficient service 
of the ejectment. I am of opinion that the Christian 
name .as well as the surname should be introduced into 
the notice, as well as comprised in the affidavit of 
service. It is suggested that the service was made 
upon the tenant in possession, and that her person is 
sworn to ; but I am inclined to think that this is not 
even sufficient for a rule to shew cause. 

Adolphus took nothing bv his motion. 


Wednesday, T . , ¥l 

Jane .‘50th. JjOK (tgdnist KOB 


Tin* affidavit to FT1 UIITO jV moved for judgment against the casual 
for judgment ejector, on an affidavit stating that the deponent 

sual^cctor” 3 * served the copy of the declaration upon the person 

must state that the person served was tenant in possession, (a) 


When the te¬ 
nant in posses¬ 
sion liasjusL 
died and r. mt- 
\.mt is in pos¬ 
session, the 
phiintill should 
endeavour to 
get possession, 
and if the ser¬ 
vant resists he 
should he 
treated as te¬ 
nant. 


(a) See Dm: v. Stradling , 2 Stark. 187; Doe v. Staunton , ante, 118. 
Sec also Anonymous. Mich. T. 181fi. Aon. 8th. Titidal moved for judg¬ 
ment against the casual ejector on an affidavit, which stated in substance 
that the tenant in possession had died but a very short time ago, that he 
had no wife, that no administration had been taken out, and that his goods 
were in the house, and a servant in possession. The notice at the foot of 
the declaration was addressed to the tenant in possession, or his personal 
representatives, and the service thereof was on the servant in possession. 
Sed per Holroyd J. I think it is insufficient; some other course must be 
taken. Perhaps the lessor of the plaintiff had better endeavour to get 
possession; and if the servant who is in possession resists, the plaintiff 
had belter treat him as tenant, and serve him with a declaration, with 
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who appeared to he iti possession of the premises 
therein mentioned, it being positively sworn, that the 
said person was the eldest son and heir at law of the 
mortgagor of the premises, but it omitted to state that 
he was the tenant in possession. 

. Abbott Ch. J. This is not sufficient. There is a 
certain form prescribed by the Court for affidavits in 
these (rases, which must be conformed to. If in this 
case we allow a departure from that form, we shall 
have still greater errors. The word tenant is a most ma¬ 
terial expression, and if wc dispense with its introduction 
into the affidavit, wc shall upon some other occasion 
have the words “ In possession” left out. The long 
established practice of the Court requires that it shall 
appear upon the affidavit, Lliat the party is the tenant 
in possession ; for otherwise it might be that lie was 
merely in possession and not the tenant, or vice versa, 
that In* was the tenant but not iu possession. 

Rule refused. 

notice addressed to him; and if lie docs not resist, perhaps yon may thou 
treat it as a vacant possession. Ti/ulul submitted, that service on the so¬ 
licitor of the deceased would ho sufficient. S>'d pa' Hulr.yd. 1 think not- 
Hide refused. 

Rick against Chambers. u ’ edl “?' } "{ h 

O Jtmr .iOtll 

It ITT Y on a former day obtained a rule to shew Prwedaido 
cause why the writ of procedendo issued in this aftor'hcndl'e ,>f 
ease upon a judement in the Lord Mayor’s Court, 8“* ndc tor the 
should not be set 'aside for irregularity, with costs, and luii,outlie 

‘ irroiuid that the 

plaintiff was called by a wrong name in the notice of bail, hut the rule for the allowaiu e 
should he first set aside, [a) 

at) An action against the sheriff for an escape may be defeated hv 
putting in hail in the original action, of the Term in which the writ was re¬ 
turnable (1 M. 6c S. dill), although after the expiration of the time allowed 
for putting in bail, and even after the action for escape is brought; for the 
ride for the allowance of hail, while it remains in force, imports that hail 
has been duly pul in. Murray v. Durand, 1 E.tp. K7 ; Parientc v. Plumb- 
tre, 2 Has. & Pul. da ; Tidd, fitli ed. 2di), 210. * 

2 tt 2 



1819 - 

Don 

ayain.'f 

Rot:. 
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i8iy. 


Rick 

tigni >nt 

Chambems. 


why in the mean time all proceedings should notbe 
stayed. The allidavits in support of the motion stated, 
that the action was commenced and bail put in, in the 
Mayor’s Court, and on the 12th of May the cause was 
removed by habeas corpus into the Court of K. B.; on 
the 17th of May bail was duly put in in this Court 
upon the habeas corpus , and notice was given thereof feo 
the plaintiff's attorney, but there was a mistake in the 
notice with respect to the plaintiff’s name, which was 
called John instead of Joseph. On the 18th of May 
the plaintiff gave a rule for better bail, in consequence 
of which notice was given of added bail, but the same 
mistake occurred with respect to the plaintiff’s name 
as was committed in the former notice, the plaintiff’ 
being again called John instead of Joseph. On 
the 21st of May the added bail justified, and the 
rule for the allowance of bail was served in the 
evening of that day. Term ended on the 24th of 
May. On the 14th of June the procedendo issued; 
and under these circumstances the question was, 
whether the plaintiff ought not to have moved to set 
aside the allowance of bail before the issuing of the 
procedendo. 


Marryat now shewed cause; and Chitty, in support of 
the rule, referred to Murray v. Durand , 1 Esp. Rep. 87. 
where Lord Kenyon said, “ that by the rule for the allow¬ 
ance of bail, it appeared that the defendant had satis¬ 
fied the exigency of the writ; bail above being put in, 
and having justified, that is now subsisting bail, and 
must be taken nunc pro tunc. The plaintiff’ should 
have applied to set aside the justification of bail, as 
while it subsists the action is not maintainable.” These 
principles, which were laid down with respect to an 
action for an escape, were contended to be applicable 
to the present case, and shewed that no procedendo 
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could lawfully issue while the rule for the allowance of 
bail was in force. 

The Court held’tliat the rule for the allowance of 
bail ought to have been set aside before tlfe issuing of 
the procedendo, and therefore the plaintiff had been 
premature in suing out that writ. 

Rule absolute, with costs. 

Probinia and another , Assignees , 8$c. against 

Roberts. 

T HIS was a rule calling on the plaintiffs to shew 
cause why all proceedings in this action should 
not be stayed, until the sheriff was indemnified to the 
satisfaction of the master. The ease was this. The 
sheriff of Middlesex had levied upon the bankrupt’s 
goods, after bankruptcy, under a writ of /r. j'n. in an 
action brought in the Common Pleas, and he had ap¬ 
plied to that Court to enlarge the time for making his 
return until the firsL day of next Michaelmas Term, 
and it was alleged that he had now the money in his 
hands; and the question was, whether this Court would 
order the plaintiffs in the present action to give him 
an indemnity against any proceedings that might be 
taken against him by the plaintiff in the cause in 
which the money was levied. 

Comi/n now shewed cause, and urged that the Court 
would not call ujpon the plaintiffs to give such an in¬ 
demnity. The sheriff had levied upon the bankrupt’s 
goods after the bankruptcy ; and having done so at his 
own peril, it would be extremely hard on the plaintiffs, 
to call upon them to indemnify him for his wrongful 
act. The money was now in the sheriff’s hands, and 


(a) See King v. Bridges, 7 Taunt. 294; Rainrs v. Kelson, 2 Bla. Rep. 
11 K 1 ; Shair v. Tunbridge, id. 1064; 3 Camph. ,52.1; 1 Stark. 4, r >; 7 T. R. 
171; 1 Tamil. 120 ; 4 id. .W>; 8 Mod. 31ft; Tidd, 6th ed. 1051. 
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RlC£ 

against 

Chambers. 


Wednesday , 
June 30th. 

An action hav¬ 
ing; been 
brought against 
the sheriff by 
the assignees 
of a bankrupt 
for taking iroods 
after the bank¬ 
ruptcy, onawrit 
issued out of 
C. P., in which 
Court time had 
been given to 
return the writ, 
this Court staid 
the proceedings 
until an indem¬ 
nity was given, 
on the terms of 
paying over to 
the assignees 
the money levi¬ 
ed and the costs 
of the action 
against, the she¬ 
riff. (a) 
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having obtained time in C. P. until next Term to re¬ 
turn the writ, the plaintiffs were at liberty to proceed 
in their action, and the Court had no power to con- 
Iroul them. 


Holt , in support of the rule, urged the hardship of 
the sheriff’s situation. He was merely a minislenal 
officer, and had done his dutv in executing the writ. 
This action was in fact brought against him to try the 
bankruptcy, and it ought, not to be tried at his ex¬ 
pence. The Court of Common Pleas had given him 
time until the first dav of next Michaelmas Term to 
return the writ, and the principle upon which that in¬ 
dulgence was granted was precisely the* same in this 
Court, (a) In all cases, the Court would interpose and 
prevent a question of bankruptcy being tried at the 
expence of the sheriff, particularly when he was willing 
to pay over the money to either party, upon being in¬ 
demnified. The plaintiffs would not indemnify bim, 
and were determined to go on with their action; and 
therefore he had no other remedy than to apply to the 
Court, and compel the plaintiffs to give him an in- 
demnitv. 


IVildc , Amicus Curicc, mentioned a ease; of Hulls 
v. Smith, in which the parly brought an action to 
recover a ship, and the ^proceedings were suspended 
for three years, until an indemnity was given to the 
sheriff. 


The Court said, that although it might be hard 
upon the plaintiffs to be called upon Lo indemnify the 
sheriff, yet it was still a greater hardship upon the 
sheriff to try the question of bankruptcy at his ex- 
pence. The most reasonable way, however, of dis¬ 
posing of this rule, was to make the rule absolute for 


* tVfl! v. Vihmnn, 7 T. R. 17 1. 
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indemnifying the sheriff, upon the lerins of his there¬ 
upon [laying the plaintiff and his attorney the costs of 
the action up to this time, and the money levied under 
the writ; and the plaintiff paying the sheriff the 
poundage and other cxpcnces incurred in "the execu ¬ 
tion. ■ 


181 !). 

I’kobinia 

against 

Robinson. 


The rule was accordingly made absolute in these 
terms. 


Barkley against Faber. 


Wednesday, 
June 30th. 


c UR1YOOD on a former day moved to discharge 
the defendant ont of custody on filing common 
bail, under the following circumstances. The defend¬ 
ant had been arrested at the suit of another plaintiff, 
and had applied to the Court to be discharged out of 
custody, on the ground of the insufficiency of the alfi- 


A1 though a de¬ 
tainer was 
lodged against 
the defendant 
pending a rule 
for discharging 
him out of cus¬ 
tody, on the 
ground of a de¬ 
fect in the affi- 


davit to hold to bail, (a) Feuding the discussion of davit on which 

lie was original¬ 
ly arrested, it was hold, that the defendant was not entitled to ho discharged from such detain¬ 
er, there being no collusion, and the plaintiff in the second action not being acquainted with 
the circumstances of the original arrest. 


[a) Vide Thar It v. Faber. Thursday , June 17th, ante. In Sprier v. 
Stuart , 3 Fast, 89. the attorney, by whom the detainer was lodged in the 
second cause, had been present at the reference at which the defendant 
was attending to be examined tinder a rule of Court, and was the attorney 
tor the plaintiff in the cause which had been referred, although it was sworn 
that he knew nothing of the sheriff’s officer's being about the house at the 
time of the defendant’s being examined before the arbitrator fas the fact 
was), nor was concerned in the defendant’s arrest in the first instance; but 
having been informed by his client, at whose suit the detainer was lodged 
of the arrest, which took place on the morning after the defendant had 
been examined, he hadiin consequence sued out a writ at his suit, and had 
lodged a detainer against the defendant at the sheriff's office in the course 
of the same morning. So that the plaintiff in the second action, and his 
attorney, had not been instrumental in procuring the first arrest, but only 
lodged a detainer against the defendant afterwards. But the Court said, 
that as the plaintiff’s attorney was cognizant of the occasion on which the de¬ 
fendant was at the place where he was arrested, the rule must he made 
absolute with costs. In the principal case, it appears from the argument, 
that the plaintiff in the cause in which the detainer was lodged, and his 
attorney, hail seen in the newspapers an account of the motion (which was 
ultimately successful) for discharging the. defendant out of custody, on the 
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tween the phiin- 
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causes and the 
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defer.darit was 
originally ar¬ 
rested. [a\ The 
Shcrilf, and not 
the plaintilf, is 
subject to the 
costs of illegal 
arrest, unless 
plaintilf is 
yriey. 
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that rule, which was made absolute, the plaintiff in this 
action lodged a detainer against the defendant, with¬ 
out any collusion with the original plaintiff, and the 
question was, whether the defendant could now be 
kept in custody upon the second detainer. 

Gaselee and Wilde shewed cause agaiivst the rule, and 
contended that the defendant was not entitled to his 
discharge under the circumstances slated, it being po- 


frrouml of a defect in the nifidavit; but it was nevertheless held, that the 
defendant w as not entitled to be discharged out of custody in the second 
action. It has been before determined, that a defendant who lias been 
wrongfully arrested is not entitled to be diseharged from subsequent de¬ 
tainers, where there lias been no collusion between the creditors at whose 
suit the defendant was detained and the person by whom lie was originally 
arrested, it appeared, however, in the case in which this point was de¬ 
termined, that the detaininir creditors were ignorant of the circumstances 
under which file original arrest took place, Callaway v Hand. Mich. T. 
131.I, Xm<. /tli. The Attorney General moved fora rule to shew cause 
why the defendant should not he diseharged out of custody in this action, 
on filing common hail, and why lie should not he discharged from all other 
detainer-., on the ground that the first arrest was illegal ami malicious. 
The l 'iiu 1 1 a-l.et!, if it could he proved that there was an\ collusion between 
the plaint ill's at whose suit defendant had been detained, and the person 
at whose suit lie was originally arrested ? And on the \ttorncy General 
answeriiur in the negative, the Court said they could only discharge the 
deieml.int out of custody in that action in which lie had been wrongfully 
arrested, and could not afford him relief in actions at the suit of persons by 
whom he had been afterwards detained. These, persons found the defend¬ 
ant in custody, and treated him (as they had a right to do; as being pro¬ 
perly in custody. The Attorney General desired that it might he for the 
plaintilf to pay the costs. The Court said, that in order to fi\ the plaintiff 
with the costs, it ought to he shown that he had a share in the illegal pro¬ 
ceeding ; hut they would $llow the Attorney General to take a rule to shew 
cause why the sheriff should not pay the costs. Rule nt.\i granted accord¬ 
ingly. rMott, on ii subsequent day, shewed cause against the rule obtained 
by the Attorney General; when the latter, in support of his rule, relied on 
the ease of Spence v. Stuart, .'1 Hast , HD. lint lluylty J. said, that in that 
case the attorney who lodgi‘(| the detainer knew that the defendant was 
privileged from arrest, on the ground of his being in attendance on 
the arbitrator under a rule of Court. The consequence of holding a 
detainer to he invalid on the ground of the irregularity of the original 
arrest would Ik;, that if a defendant was arrested on a Sunday, for instance, 

n , Acc. in C. I*. Davies v. L'/iippendnh , 2 tins, tv J’ul. 232 ; JJnwsnn v. 
Walker, 2 JJ/a. Rep. / (2;> - vide Quin v. Reynolds, J/, & »V. 11 1; Lover idqe 
r. P/aisto’c, 2 Hen. Hitt. 20. 
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sitively sworn, that the detainer was without any col¬ 
lusion with the plaintiff in the first action. They ad¬ 
mitted, that if there had been any fraud or collusion 
between the present and the original plaintiff, the case 
might be different; but here it was sworn that the 
plaintiff and his attorney knew nothing of the defend¬ 
ant being in custody, until they saw an account of the 
former motion in the newspapers. The ease of Hotp- 
son v. Walker , (a) was a decisive authority upon this 


1819. 


Barkley 

against 

Faber. 


at the beginning of the long vacation, vhen all the Judges were out of 
town, lie would be protected from the claims of his creditors during the 
whole vacation. Ac Wane J. In Sjtenee v. Stuart , the plaintiff was 
cognizant of the irregularity of the original arrest. Rule absolute to dis- 
< barge defendant out of custody oil the first arrest, but without costs; rule 
discharged as to the two subsequent detainers. 

Third persons, who find a defendant in custody, have a right to treat 
him as lawfully in the custody in which he is found, for otherwise they 
would have no means of proceeding. Where an attorney of the C. P. is 
in the actual custody of the marshal, he may be sued in tin* K. B. as a pri¬ 
soner by third persons. Tidd, fith ed. 75. Warrants of attorney given to 
a third person, at whose suit the defendant is not in custody, are not within 
the rule of Court, requiring an attorney to he present on behalf of the pri¬ 
soner. Chart h;/ v. Hope, 5 Mad. 114; Smith v. liar It on, 1 Hast, -11. It is 
now the practice in both Courts not to discharge tin; defendant out of cus¬ 
tody in a second action on lire ground of a defect in the original arrest, un¬ 
less there has hc'*n some collusion, on account of the inconvenience which 
would ensue if the plaintiff were obliged to enquire into the legality of the 
proceedings under which the defendant was arrested. Damn v. Chippen¬ 
dale, 2 Has. & Pal. 2M2. And tin* circumstance of the same officer being 
employed on both arrests is not evidence of privity and collusion. IIouwou 
v. / 'father, 2 Wa. Rep. K23. So a creditor may lawfully enter a detainer 
against his debtor, w ho is in fact resident within the walls of the King’s 
Pencil, or Fleet Prison, although he be not there by compulsion. Quin v. 
Itei/nnldx, AM. & S. 144; ff Mt in.ton r. Jacques, 11 T. It. 1192. In that 
case Haller .1. said, this was a detainer by another creditor who found the 
defendant in the Fleet, to whom it was indifferent on what account or by 
what means lie was there. If he were in fact within the walls of the pri¬ 
son at the time, that is sufficient, for then he could not he arrested in the 
ordinary manner, hut could only he detained.^ A T. R. .'192; I T. R. 592 ; 
i irttl, fith ed. 35(i. It is however true, that if a defendant he wrongfully 
taken without process, or after it is returnable, Ac. lu* cannot he lawfully 
detained in custody under subsequent process at the suit of the same plain¬ 
tiff, although regularly issued. Harlow v. Hall, 2 .Jnstr. 4<il; Jxiveridge 
v. PlaUhar, 2 lien. Wa. 29 ; Hirch v. Hodgcr, 1 New Ucp. 135 ; Tidd, fith 
ed. 223. 


y») 2 Sir I V Wa. *123. 
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question ; for there it was held, that a defendant ille¬ 
gally in custody at the suit of one plaintiff, is not pri¬ 
vileged from arrest at the suit of another, unless there 

i 

be some collusion. 

« 

Cumood, contra, contended, that the first arrest was 
illegal, and that the plaintiff in this action had no 
right to detain the defendant in custody upon a fresh 
suit, pending the discussion as to the first arrest; and 
he referred to Spence v. Stuart, (a) where an attorney 
who had been arrested while attending to be examined 
before an arbitrator, to whom a cause had been referred 
under a rule of Court, was discharged in an action at 
the suit of a creditor, by whom he had been afterwards 
detained. lie referred also to Mo/linn r v. Jhick- 
Jiol/ze . (/>) 

Abbott Ch. J. L am of opinion that this detainer 
i-> perfectly legal. The difference between the case 
cited of Spence v. Stuart, and the present, is this— 
there the first arrest was void, and the detainer was 
also irregular, because the parties were privy to the 
circumstances under which the arrest was made ; but 
here, the plaintiff by whom the detainer was lodged 
had no privity with the plaintiff in the original action. 
In tlie present case, the first arrest was founded on a 
defective and insufficient affidavit to hold to bail, and 
for that rtason the arrest was set aside. That makes 
the whole difference ; for it may be considered that the 
plaintiff in thaL action had not got the defendant in 
custody. The plaintiff in this case, finding that the 
defendant had been arrested, lodges a detainer against 
him, without knowing undir what circumstances the 
arrest took place. Under these circumstances, 1 think 
the defendant is not entitled to his discharge, if wo 
were to decide otherwise, a person under an illegal 


(«j It Kmt. 89. 


(It) It M. & S. 15.t. 



IN THE Fifty-ninth Year of GEORGE Iff. 


arrest at the suit of one person would be completely 
protected during such imprisonment from all other pro¬ 
cess, which would be productive of great inconvenience 
and suspension of justice. 

The rest of the Court concurred. 

• Rule discharged. 


The King against Moseley Woolfe. (a) 

POLLOCK on a former day obtained a rule to 
shew cause why the writs of levari facias , issued 
for the purpose of levying the fine of 10,000/. which this 
defendant was adjudged to pay to the King as part of 
his sentence, upon a conviction for a conspiracy, («) 
should not be set aside, on an affidavit made by the 
defendant and his solicitor, stating in substance, that 
these writs had been moved for and obtained entirely 


(n) Vide ante, 428. 

ib) By the stat. 3 Geo. 1. <. 15. .r. 18. it is enacted, that, instead 
fit the oath usually administered to sheriffs at the entering upon their 
offices, the following oath shall be taken by each of them respective¬ 
ly, excepting the sheriffs of the several counties in Wain, and of the 
county palatine of Chester, viz. “I A.B do swear, that l will well and 

truly serve the King’s Majesty in the office of sheriff of the county of-, 

and promote his Majesty’s profit in all things that belong to my office, as 
far as 1 legally can or may. I will truly preserve the King’s rights, and 
all that belongetli to the Crown. 1 will not assent to decrease, lessen, or 
conceal the King’s rights, or the rights of his franchises; and whensoever 
1 shall have knowledge that the rights of the Crown arc concealed or 
withdrawn, be it in lands, rents, franchises, suits, or services, or in any 
other matter or thing, 1 will do my utmost to make them be restored to 
the Crown again, and if I may not do it myself, 1 will certify and inform 
the King thereof, or some of his Judges. I will not respite or delay to 
levy the King’s debts, for any gift, promise, reward, or favour, where 
I may raise the same without great grievance to the debtors,” 4c. 4c. So 
it is laid down, that the ministerial authority,.duty, or office of the sheriff, 
consists principally in these things, viz. “ truly to keep the King’s rights 
of the Crown within his county, sc. the King’s lands, franchises, suits, 
rents, and all other things that belong to the Crown. 2. Truly to gather 
and bring into the Exchequer the profits and monies due to the King within 
his county or bailiwick, sc. the King’s rents, farms, debts, issues, amer¬ 
ciaments, lines and forfeitures,” 4c. 4c. Dalton, r. 5,//, 3(5. hnpei/’s 
Office of Sheriff, 33, l. .-hilt, 440. 


1819. 


Barkley 
against 
J'auk II. 


Wctlnestlai/, 
Jane 30th. 

The sheriff is 
bound ex offi¬ 
cio to levy the 
fine imposed 
upon a defen¬ 
dant’s convic¬ 
tion for a misde¬ 
meanour ; at all 
events the writ 
of levari facias 
is regular if it 
has been adopt¬ 
ed on the part of 
the Crown, (h) 
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al the instance of the sheriffs of London, without the 
sanction of the Crown, or any person representing the 
Crown; and suggesting that the Corporation of the 
city of London intended to claim the money levied 
under the executions, the proceeds of which were now 
in the hands of the sheriffs. 


The Court then granted the rule nisi , and directed 
it to be served on the sheriffs of f ondon, and at the 
same time that notice of it should be served upon the 
solicitor for the Treasury, the solicitor for the Corpora¬ 
tion of London , and the solicitor for the prosecution. 


The Solicitor-General appeared this day in Court 
on behalf of the Crown, and expressed the concurrence 
of the Crown in the proceedings adopted for levying 
the fine, praying only that the sheriffs might be di¬ 
rected to bring into Court the money levied under the 
writs, in order that it might abide; the operation of 
Jaw. 


Gurnet/ and Chitti / appeared for the sheriffs 
arid the prosecutors respectively, and said on be¬ 
half of the former, that they had sued out the writs 
in the exercise of what they considered to be their 
duty, for the purpose of enforcing the sentence of the 
Court, and were ready to bring the money into Court 
when received, in order to await the directions of the 
law\ The sheriffs laid no claim to the fine personally, 
and their affidavit stated that they had made appli¬ 
cation to the Solicitor-General to know his pleasure 
upon the subject, and that he had sanctioned their 
proceedings. 

1 he Common Serjeant, on behalf of the Eord Mayor 
and Corporation of the city of l ondon, also appeared, 
and said that they were willing to acquiesce in the di- 
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rection oi‘ the Court as to the disposal of the fine ac¬ 
cording to law, when brought in by the sheriffs. 

The Court then called upon 

F. Pollock to support his rule. He submitted, 
first, »lhat the acquiescence of the Crown in the pro¬ 
ceedings adopted by the sheriff', could not legalise the 
process, unless it had originally issued under the im¬ 
mediate authority and direction of the Attorney or 
Solicitor-General; and secondly, that the sheriff, of 
his own mere motion, had no right to sue out the 
process. As to the first point, he admitted, that where 
civil process issues by one party, it may be adopted 
and sanctioned by other persons interested in the sub¬ 
ject matter; but in all criminal cases, not originally 
sanctioned by the Crown, the process could not be 
adopted or approved by the Crown, so as to legalise 
the proceedings. Here it was admitted that the sanc¬ 
tion of the Crown was not obtained until after the 
process had issued, and consequently, upon principle, 
the proceedings could not be recognized by the Court 
as being founded in law. With respect to the second 
point, there appeared to be nothing in law or usage 
to justify the sheriffs, at their own instance, in suing 
out the writs. If there was any thing in the oath 
taken by the sheriff, by virtue of the statute, (a) to 
sanction him in suing out process to levy the Crown 
debt in such cases as this, it was most extraordinary 
thaL during a period of 140 years no instance of the 
like proceeding had occurred; and if the oath so pre¬ 
scribed was compulsory upon the sheriff* to take such 
steps, it must be considered that dhring all that period 
all the sheriff's throughout the country had neglected 
their duty. The oidy instance in which this authority 
had been exercised by the sheriff, was in the ease of 

(«) 3 Geo. 1, c. IS. ante , S83, note. 
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the King v. Wade, (a) but that was an authority wliieh 
as had been before contended when this subject was 
under discussion, could hardly be considered as binding 
on the Court. It was to be plainly inferred from Lhc 
affidavits before the Court, that the process in the pre¬ 
sent case had not been sued out from a sense of public 
duty, but from motives of personal interest on tlio pari 
of the sheriffs, and therefore the Court woidd not be 
disposed to countenance a proceeding which did not 
appear to be authorized by law. 

Abbott Ch. J. I am of opinion that this rule ought 
to be discharged. When the rule nisi was granted, 
the Court acceded to the motion, upon a suggestion 
that the process had issued without the authority of 
the Crown. That suggestion seems now to be without 
foundation; and had I been aware that the Crown had 
sanctioned the proceeding, undoubtedly 1 should not 
have been disposed to listen to the application. It is 
contended, that the adoption by the Crown of the pro¬ 
ceedings of the sheriff will not legalise these proceed¬ 
ings. T think otherwise: because il is competent for 
lhc Crown to sanction, at any lime, that which may be 
done by the sheriff for the purpose of recovering the 
debt of the Crown. Hut it appears to me, that the 
sanction of the Crown would not be necessary to war¬ 
rant the issuing of this process, inasmuch as the she¬ 
riff is bound by his oath of office to take care that the 
debts of the Crown shall be promptly levied. This 
application'^ made on behalf of the defendant, on a 
suggestion that he may be liable U> double process 
against him to recover .the fine; one at the instance of 
the Crown, and the'other at the instance of the sheriff. 
There can be no apprehension of that kind, because 
the fine can be levied but once, and the proper autho¬ 
rity to levy it is the sheriff. But the foundation of 
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this motion completely fails, for it turns out that the 
Crown has sanctioned the writs that have been issued, 
and therefore, without entering further into the subject, 
I think this rule must be discharged. 

Bayuey J. I am entirely of the same opinion. 
The money levied by the sheriff will be brought into 
Court, to abide the disposition of it which the law 
may direct; but I cannot help thinking, that, even if 
the sheriff himself had a personal interest in levying 
the fine, he would be perfectly authorised in so doing 
by his oalli of office. Without, however, considering 
whether he had or had not a personal interest, I think 
he has done extremely right in adopting the steps 
which he has taken, and I wish that before this appli¬ 
cation was made, the oath prescribed by the statute (a) 
had been sufficiently considered, as it must have satis¬ 
fied any rational mind, that there was no pretence for 
the application. 

Holkoyd J. The sheriff is the King’s officer, and 
it is his particular duty to take care of the King's 
revenue, and, amongst other sources of it, Ihe fines 
due to the Crown. The sheriff, in this ease, was jus¬ 
tified in suing out the process of the Court, in ordci 
to (‘liable him to levy the fine upon the property of Un¬ 
person convicted. 

Best J. I do not see what interest this*defendant 
has in resisting the process ; because, whether the 
writs of levari facias have been issued directly by tin 
Crown, or sued out by the sheriff, the judgment will 
be satisfied by bringing the money into Court. 

Rule discharged. 

The Court, on the motion of Gurnet/, then en- 
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(a) See :J O'ru. 1, r. 14. s. 18, ante, 583, uote. 



5 88 


CASHS in TRINITY TERM 


181 }). 


TlIK KlMi 

against 
Momxey 
>\ OOI.IK. 

Jf'ednesday, 
June 30th. 


Burial in the 
parish church¬ 
yard is a com¬ 
mon law right 
inherent in the 
parishioners, 
hut the mode of 
burial is of ec¬ 
clesiastical cog¬ 
nizance ; and 
therefore this 
Court refused a 
mandamus to in¬ 
ter the body of 
a parishioner 
in an iron cof¬ 
fin. 


larged the time for the sheriffs making their return to 
the writs until the first day of next Term. 


The King against W. II. Coleridge, Clerk, and 

others. 

C HITTY on a former day obtained a rule, “ call¬ 
ing upon the rector, officiating curate, church¬ 
wardens, and sexton of the parish of St. Andrews, 
Hoi born , to shew cause why a writ of mandamus should 
not issue directed to them, commanding them to do 
every act necessary to be done in order to the burial in 
the Church-yard or other usual burial ground of that 
parish, of the corpse of Mary Gilbert deceased, the 
late wife of John Gilbert , a parishioner of the said pa¬ 
rish.’' It appeared from the affidavits that the corpse 
had been refused interment on account of its being 
deposited in an iron coffin. 

Gurney and Campbell now shewed cause against 
the rule, and submitted, first, that a mandamus would 
not lie, to command the defendants to inter the body 
in a particular manner ; and secondly, that supposing 
the Court to have cognizance of such matters, it could 
not enforce the right of interment in the manner pro¬ 
posed, inasmuch as that right was incompatible with 
the common rights of the rest of the parishioners. 
As to the first poiyt, they submitted, that supposing 
the common Jaw gave the parishioners of a parish a 
right of burial in the parish church-yard, still the man¬ 
ner of interment was exclusively a matter of ecclesi¬ 
astical cognizance, and over which this Court had no 
controul. As to the second point, this application 
was made upon the foundation of a supposed common 
law right of interment, in any manner that the friends 
of a deceased parishioner might demise. Admitting 
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tlmt the parishioners had a common law right of inter- 1B l}>- 
ment in the parish cliurch-yard, it must be conceded the Kino 

that that right ought to Ije exercised according to the coi^niocn 
prescribed mode which usage and custom hafi sane- ANU ° ,,IKKS - 
tioned. A right of this kind could not be exercised if 
it interfered with the rights of the parishioners at large. 

The right here claimed was of that description, be¬ 
cause it would exclude the rest of the parishioners 
from the enjoyment of it. It appeared from the affi¬ 
davits, that the present applicant was desirous of hav¬ 
ing the remains of his wife interred in the church-yard 
in a manner contrary to the usage of the parish, which 
usage had obtained for a great number of years. It. was 
sworn, that the inhabitants of St. Andrews parish 
amounted to 30,000, and that the deaths and burials were 
700 annually. Upon such a statement of facts it was 
obvious, that, if the practice became general of inter¬ 
ring the deceased in iron coffins, the church-yard 
would in a very short time be completely filled, so as 
to render it impossible to inter the bodies of the inha¬ 
bitants dying in the parish. It was obvious then, that 
this mode of interment could not be claimed as a com¬ 
mon law right, because in the enjoyment of it., it would 
be injurious to the rights of the rest of the parishion¬ 
ers. The short answer therefore to this application 
was, that no man could exercise a right which must 
invade the rights of others. If the principle of the 
righL now claimed were sanctioned by the Court, it 
might, be carried to an inordinate extent, utterly incon¬ 
sistent with the interests of the community at large, 
because the party might insist upon having the body 
interred in an iron coffin 30 feet by 20. There was no 
limit to the right, if it existed at all, and it might be. 
carried to any extent that the whimsical imagination 
of any person might suggest. The Court w ould recol¬ 
lect, that the contesl here was nol as to the common 
law right of interment simply in the churcli-yard, but 
whether the party had the right of interment in a new, 

2 R 
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extraordinary, and inconvenient manner, pregnant with 
injury to the rights of others, and even dangerous to 
public health, it being sworn that the patent coffins 
were so t constructed as not to confine the unhealthy 
effluvia emitted from decaying animal matter. As a 
question of health, independently of other considera¬ 
tions equally important to the public, the Court would 
not be disposed to give effect to this application. It 
was to be observed, that this motion was not made on 
behalf of a person anxious to pay due respect to the 
remains of one dear to him while alive, with those ob¬ 
sequies that were suitable to the solemnity of the 
occasion ; but it was made by a trading speculator de¬ 
sirous of bringing into general use, for his own private 
advantage, an invention of which he claimed to be the 
author. The affidavits disclosed facts demonstrating 
that this was the object, and therefore whatever colour 
of right there might be to bury the deceased in this 
manner, the Court would not be much disposed to 
sanction a proceeding influenced by such motives, 
more especially, as the defendants had expressed their 
willingness to bury the body in the usual and ac¬ 
customed manner, if brought to them for that purpose. 
In all events this was a question solely of ecclesiastical 
cognizance, arid was analogous to the cases of the 
King v. the Bishop of London , (a) the King v. the 
Churchwardens of Sts Peters , Thetford , (h) and the King 
v. the 1 Archbishop of Canterbury, (c) 

Scarlett and C'kitty in support of the rule. It must 
be admitted as a clear principle of common law, 
founded upon anqient usage, and recognized by various 
acts of parliament, that the inhabitants of a parish 
have a right to be buried in the church-yard» and the 
question in this case is, whether the parishioner is to 
be limited as to the particular mode and manner of 


I im. it. 


<!.) it T. It. M4. 


8 East, 212. 
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exercising this riglit. If it he admitted that the pa¬ 
rishioners have a common law riglit of burial, it is im¬ 
possible to distinguish the mariner of burial from the 
right. The right being conceded, the manner must 
follow of course, because so far as concerns this ques¬ 
tion it signifies nothing whether the party chooses to 
have the body buried naked, or in an iron coffin. The 
claim made in this case seems to be resisted on the 
ground of the established usage in the parish of bury¬ 
ing in a particular manner. No usage of this kind 
could controul the common law right of the subject, 
to be buried in whatever manner lie pleases, whether 
in a leaden, iron, or stone coffin. The question must 
be brought to this—whether the party having a com¬ 
mon law riglit of burial, has a right to be buried in a 
specific manner, for the purpose of avoiding those 
consequences which but too frequently allend the in¬ 
terment of a body in the ordinary mariner. It is well 
known that a practice has prevailed, of (feeding the 
church-yards of the metropolis, through the instrumen¬ 
tality of persons called resurrection men, of subjects 
for tlie skill of the anatomist. The question therefore 
is, whether the subjects of this country have a right to 
protect tlie remains of their friends and relations from 
the unhallowed hands of such persons, by such means 
as it may seem fit to them to devise. The question 
here is, not whether a particular person shall succeed 
in liis patent, but whether a husband has flie right to 
insist upon his wife being buried ill an iron coffin, for 
the purpose of protecting her remains from tlie dis¬ 
secting knife of the anatomist. If it be admitted tliaL 
this is a legitimate object, there is no other mode of 
accomplishing it, than by applying to this Court for a 
mandamus. This is the only specific remedy; and 
there are a variety of authorities to shew that this 
Court will interpost' to enforce a right, n 9 t otherwise 
protected or enforced specifically by- the law of tlie 
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land. The general principles and grounds upon which 
a writ of mandamus is to be issued, were fully estab¬ 
lished in the case of the King v. Barker and others, (a) 
in which a *nandatnus to trustees of a meeting-house, to 
admit a dissenting teacher, was granted. Lord Mans- 
Jield there expressed liimsell in these words. “ A man¬ 
damus is a prerogative writ, to the aid of which the 
subject is entitled. The original nature ot the writ, 
and the end for which it was framed, direct upon what 
occasions it should be used. It was introduced to 
prevent disorder from a failure of justice and detect ot 
police. Therefore it ought to be used on all occasions 
where the law lias established no specific remedy, and 
where in justice and good government there ought to 
he one. And within the last century it has been libe¬ 
rally interposed for the benefit of the subject. The 
value of the matter, or the degree of its importance, to 
the public police, is not scrupulously weighed. If 
there be a right, and no other specific remedy, this 
should not he denied. Writs of mandamus have been 
granted, to admit lecturers, clerks, sextons, and sca¬ 
vengers, &c.; to restore an alderman to precedency, an 
attorney to practice in an inferior Court.” Lord Mans- 
Jield then observes, “ The question is of a nature to 
inflame men’s passions. Should the Court deny this 
remedy, the congregation may he tempted to acts of 
violence, in breach of public peace, to the reproach of 
government, and the scandal of religion.” Lord E/len- 
borough, in the ca£e of the King v. the Archbishop of 
Canterbury,(It) says, u two things must concur to autho¬ 
rise the issuing of a mandamus, —a legal right, and the 
want of a specific reiqedy:” Both these concur in the 
present ease. There are cases resembling the present 
in principle ; in the case of Amherst, ( c ) in 23 Car. 2, 
the Court said, “ This Court will interpose when any 
officer will not do justice, or will go out of his author- 


(«) 3 Burr . 1205. 


V b ) 8 East , 21l>. 


(c' 1 l'ait rts , 188. 
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ity; for there is the same reason to command to do 
justice, as to prohibit injustice. The Bishop of Kiefer, 
in consequence of disputes with a town in Cornwall, 
denied them chrism , '(«) and a mandamus was issued 
from this Court to command him to gife it them. 
The proceedings on the mandamus were produced 
in* Court by Mr. Nat/, and Sir IVilliam Jones said, 
“This Court commands a Bishop to grant administra¬ 
tion, though it be in a matter this Court has no cogni¬ 
zance of, as was done in Sir G. Sandy's ease, after great 
debate.” This ease of the Bishop of Kxetcr is more 
fully .stated in the case of the parish of Kent, (Jj) in 
which it appears that the parish was within the dio¬ 
cese of the Bishop of Kiefer, claimed of the founda¬ 
tion of King Arthur, and was therefore exempt from 
the visitation of the Bishop; and there being great 
contentions between the Bishop and the parson, who 
would not permit the Bishop to visit the parish, the 
Bishop refused the holy oil to baptize the parishioners' 
children, and the mandamus was issued, although the 
Archbishop might have been appealed to. So in the 
ease of the King v. the Dean and Chapter of Trinity 
Chapel, Dublin, (c) it was laid down that a mandamus 
may be directed to a Bishop to induct a man into his 
prebendary, and to give oil to a priest in baptism ; and 
the Court there said that the right of any person was 
not to be determined upon a mandamus . It, gives a 
remedy where then? is a seeming probability for it. 
So in a case in 2 Sideijin . 114 . where a man appointed 
his executors in Jirginia, and the next of kin were re¬ 
fused a probate, a mandamus was issued, and the Court 
said, that this Court has jurisdiction over all other 
Courts, as well in cases of misfeasance as of nonfeas- 

(a) Chrism is a confection of oil and balsam, consecrated by tin 1 bishop, 
and used in the Popish ceremonies of baptism, confirmation, nnd some¬ 
times ordination. Jmoh'a Diet. Chrism. 

fM Palmer, !i|. ■ » Mrrt. 20. 
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ante. The right to burial, as lias been already said, 
is a common law right, recognized and enforced by acts 
of parliament, in Degge s Parson’s Law, part. 1, c. 1‘2, 
and Burn's Ecclesiastical Law, title Burial, ‘237. it is 
thus laid down. “ By the custom of England, any 
person may be buried in Lhe church-yard of the parish 
where he dies, without paying any thing for breaking the 
soil, though by special custom, triable only in the Tem¬ 
poral Courts, a fee may be due. So in the Complete Incum¬ 
bent. (a) The church-yard is the common burial place 
of all the parishioners. (/») So in Com. Dig. Cemetery, 
15. 15mial is the usual character of a parochial church, 
and therefore every person mav have hurial in the 
church-yard where he dies, by the general custom of 
Bn gland. The case of the Dean and Chapter of Exeter(c) 
is to the same effect. There Hooper Scrjl. shewed 
cause against a rule for a prohibition to the Spiritual 
Court, to stay a suit there, for a customary fee due to 
to the Dean and Chapter of Exeter , for burying in the 
cathedral church ; sed non allocatur , for no fee due 
for burial of common right. If there be any particular 
custom to be tried, it must be at common law. Bu¬ 
rials, at common law, ought to be in the church-yard, 
and without fee. ( d ) Several acts of parliament recog¬ 
nize this right and obligation. By 3 Jac. 1. c. .5. s. 5. 
a penalty of ‘20/. is given if a Papist be buried out of 
his proper church-yard. The 30 Car. 2. c. 3. as to 
burying in,woollen, requires the executor or person in¬ 
terfering, to make affidavit in the proper parish, as to 
the mode of interment in woollen. The 7th sect, sub¬ 
jects the parson to a penalty for not keeping a due 
register of the burials. In this respect the canon and 
civil law correspond. The 68th canon directs, u That 
no minister shall refuse or delay to bury any corpse 
that is brought to the church or church-yard (convc- 

(n) HH1. Kcl. 17!>5. (A) //fli.Abr. title Churchwarden, li, 

(') 1 Sul!,-. 331. i H) Bourtlcaujc v. Dr. I.amstcr, 12 Mod. 171, 2. 
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nicnt warning being given him-thereof before) in such 
manner and form as is prescribed in tlie Book of Com¬ 
mon Prayer; and if he shall refuse so to do, except 
the party deceased were denounced excommunicated, 
he shall be suspended by the bishop of the diocese 
from liis ministry, by the space of three months.” But 
this,* it will be observed, affords no specific remedy to 
compel the burial and performance of the funeral ce¬ 
remony. Mandamus lies to compel the repair of a 
bridge, though the common law may give a remedy by 
indictment for the non-repair, (a) It has been supposed 
that a dead body may be detained for debt, and burial 
prevented. This was the case with the body of Dri/den 
I he poet. But Eord Ellenborough, in Jones v. Ashburn- 
ham, {b) refuted that idea, on the ground that it was 
revolting to humanity to deprive a bod}’ of funereal 
riles and Christian burial. In 25 Geo . 3. Young and 
others were indicted for detaining a body from burial. 
In HU. 7 Geo. 1. a rule was obtained, calling on Mr. 
Taiflor, rector of Datenln/ in Northamptonshire, to shew 
cause why an information should not be filed againsl 
him, for refusing to bury the body of a parishioner. («•) 
Burial cannot be denied on account of the fee not 
having been paid. In the King v. the Lord of the 
Manor of Ilendon , (d) an application was made for a 
mandamus to tlje lord of the manor to admit a copy- 
holder, and the application w r as resisted on the groiiud 
lhat certain fines ought to be paid by the tenant, be¬ 
fore admission, and that otherwise the lord would be 
cheated of his lines'-, but the Court said, that the reason 
assigned was not sufficient to warrant them in refusing 
the application. That they had frequently declared they 
would give no opinion respecting the lord’s fine on 
an application by a tenant for a mandamus , to be admit- 

(«) The King v. the Commissioners of Dean Inchsure , 2 M. & S. 83 
and 85. 

{(>'■ 1 East. 165. ir) Wilks. 538, in notes. 
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led, because the lord has no right to the fine at all 
till admittance. In Liltlewood v. Williams, (a) Gibbs 
Cli. J. said, “ At the trial of this cause, the plaintiff's 
claim was put on a strict right in the churchwardens 
to their fees. The supposed right is to a fee on burial. 
At common law the churchwardens have no such right 
whatsoever; it may exist by custom, but tho custom 
must be immemorial and invariable.” These arc au¬ 
thorities to shew that this Court will interpose by 
mandamus , to enforce the common law right of burial 
in the parish church-yard ; and from these it must be 
inferred that the Court cannot make any distinction as 
to the manner in which the right is to be exercised. 
In the present case, it is obvious from the affidavits, 
that the parish of St. Andrews is not so much dis¬ 
posed to resist, the exercise of this right, as a matter 
of mere right, as to make it the means of exacting 
larger burial fees than have been usually paid ; because 
it is sworn that the defendants offered to inter the 
body, upon payment of the sum of 10/. Under such cir¬ 
cumstances, the Court would not be disposed to further 
their views of pecuniary advantage, but would rather 
give effect to the present application, which is founded 
upon a common law right, and which is conformabh 
to the interests of humanity and public decency. 


Abbott Ch. J. Tt is very much to be regretted 
that circumstances should require the public discus¬ 
sion of a mattef of this nature; and I think I may 
say that it \vould be to be regretted that any other 
mode of burial of the bodies of the deceased than has 
been usual in the parishes of this country, should be¬ 
come general. The question now only is, whether 
this Court can interpose in this particular case, by 
granting a mandamus; and I am of opinion that it 
cannot. It may be admitted, for the purpose of the 


(a) 6 Taunt. 281. 
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present question, that sepulture in a parish church¬ 
yard is a common law right; but 1 think that the 
mode of burial is a subject of ecclesiastical cogni¬ 
zance, and ecclesiastical cognizance only. a clergy- 
> man should obstinately refuse to bury the body of a 
parishioner brought to him for interment, I am by no 
means prepared to say that this Court would not grant 
a mandamus, commanding him to perform the obse¬ 
quies of the dead. Rut in the cases ciLed, in which 
this Court has interfered by mandamus, the Court was 
only acting in furtherance and in aid of the ecclesi¬ 
astical jurisdiction. In some of the cases cited, appli¬ 
cation was made to this Court to attain the objects in 
view with more celerity than they could be obtained 
by the process of the ecclesiastical jurisdiction, the* 
proceedings of which were more slow in llieir nature 
than the proceedings of this Court, by tin* wiir of man- 
damns, to compel the performance of that which was 
required to be done. This Court would interpose to 
order that to hi 1 done which might lawfully be done; 
but it would not require parties to do that, which 
would be indecorous in its nature, or might become 
the subject of indictment as a public nuisance. In 
the case before the Court, the object is not to inter the 
body of the deceased in the usual and ordinary mode 
of burial, but the contest between the parties is, whe¬ 
ther the odicers of the parish shall bury the body in 
an unusual and extraordinary manner. Without pro¬ 
nouncing what the Ecclesiastical Court may do, L am 
of opinion that that is a question proper for the deci¬ 
sion of the Ecclesiastical Court, and not of this Court. 
I need not observe, that in matters purely of ecclesi¬ 
astical cognizance, this Court does not interfere. In 
the common and familiar instance of the repairs of a 
parish, it is well known that this Court will not inter¬ 
pose by mandamus to compel the repairs of a parish 
church. Considering therefore the mode and manner 
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1819. of burial as a matter solely of ecclesiastical cogni- 

zance, I think wc ought not to sanction this appliea- 
Tiih Krvo _ ° 11 

again.\t tlOH. 

Coi.F.Hin(iE 

AND 0T11EUS. ' 

Bayley J. 1 agree in the opinion which my 
Lord has expressed, and I think we ought not to inter¬ 
pose the authority of this Court for the purpose in 
view, inasmuch as the object of the application is to 
bury in a specific manner, and not to enforce the com¬ 
mon law right of interment. It is not for this Court 
to say there shall be a particular mode of burial, be¬ 
cause that is a inaLter purely and exclusively for the 
consideration of the Ecclesiastical Court. 

Holroyp J. I am of the same opinion. The 
matter in dispute is merely as to the mode of burial, 
and that I think is purely of ecclesiastical cognizance, 
as has been held by my Lord Coke in his Third Insti¬ 
tute, 203, where he says, “ It is to be observed, that 
in every sepulcher that hath a monument, two things 
are to be considered, viz. the monument and the sepul¬ 
ture or burial of the dead. The burial of the cadaver 
(that is, enro (lata vermibus,) is nul/ius in bonis, and be¬ 
longs to ecclesiastical cognizance*; but as to the mo¬ 
nument, action is given (as hath been said) at the com¬ 
mon law for defacing thereof.” The mode of burial is 
matter entirely of ecclesiastical cognizance. So also 
as to what prayers shall be read at the funeral, or 
what ceremonies observed, they must be solely of 
ecclesiastical and not of temporal cognizance. It ap¬ 
pears to me therefore that wc cannot grant a mandamus 
in this case. 

Best J. This is a question proper for the considera¬ 
tion of the Ecclesiastical Court, and that is a sufficient 
reason why this mandamus should not be granted. But 
putting the Ecclesiastical Court entirely out of the ques- 
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lion, I should not be disposed to grant a mandamus in 1819. 
such a case as this. It is said that the inhabitants of a The King 
parish have a common law right to be buried in the pa- 
rish church-yard. The Court undoubtedly has a right, to and others. 
exercise a discretion as to the propriety of granting or 
refusing a mandamus to enforce that common law right; 
but it appears to me, that if we were to grant a manda¬ 
mus in the present case, we should be defeating that 
common law right: for if what is said here be law, 
that a man has a right to bury his relative in an iron 
or a stone coffin, the church-yard would soon be filled, 
and the Court would have no means of enforcing the 
right on behalf of the rest of the parishioners. The 
Court must be left to a certain degree to exercise a 
sound discretion in cases of this nature; and one can¬ 
not but see from these affidavits, that this is not a soli¬ 
tary case in which a man is extremely anxious to have 
a coffin made of that sort of material which may pre¬ 
serve the remains of a dear connection from any im¬ 
proper intrusion or disturbance ; but it is an applica¬ 
tion made in the name of this person in order to carry 
into effect and bring into general use a species of ma¬ 
nufacture, for which another person has obtained a 
patent. 1 think that is not such a case in which this 
Court would he disposed to exercise its authority by 
granting a mandamus, merely to forward the interests of 
a patentee. It appears to me, that if we were thus to 
interpose we should improperly deprive the vestry of 
the parish of that discretion which they have a right 
to exercise in matters of this nature; and l think that 
instead of doing any good by issuing this process, we 
should not only be doing an injury to this parish, but 
to the public at large, ft has been decided by this 
Court, that they will enforce the burial of a parish¬ 
ioner ; but as to the manner of the burial, they have 
no right to interfere. 
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Gurney then prayed that the rule might be dis¬ 
charged with costs. 

Abbott Ch. J. I intimated my opinion upon this 
question pretty clearly when the motion was first made. 
It appeared to me then, that it would be found to be 
purely matter of ecclesiastical cognizance. The par¬ 
ties were very anxious to have the point further dis¬ 
cussed, and I think they must be at the expenee of 
ihe discussion. 

Rule discharged, with costs. 
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IN 

Michaelmas Term, 

In the Sixtieth year of the Reign of George III. 


Jell against Douglass. 


I819. 

November . 


jyOTlCE was given of the justification of three Notieeofjusti- 
persons as Jmil for the defendant in this action, persons as bail* 
who was held to hail for the sum of 1530/., and the held regular, 

r and the bail 

bail now appearing to justify, justified. («) 


(a) ACC. in Exchcq. lie Tastel v. Kroyer, IT'ig hi wick’s Rep. 110, in 
wlucli M* Donald Ch. B. said, 1 do not know that there is any line drawn 
with respect to the number of bail; it must depend upon the particular 
circumstances of each case; and sc aLoffl, 26 and 252. But in C.P. in the 
case of Allen v. Keyl, 2 Ilia. Rep. 1122, it is s:iid, that a notice given to 
justify three bail, was held irregular. The defendant, it was said, might 
as well give notice of three score, and the plaintiff to inquire after them all 

vol. n. 2 » 
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1819* Chitty opposed the justification on the ground, that 

j Elj r three bail, if objected to, could not justify, as it in- 

jauGiis curred the trouble of inquiring after their sufficiency, 

and multiplied the number of actions in case it should 
become nebessary to proceed against the bail; and he 
referred to the case in C. P. of Allen v. Keyt, 2 Bla. 
Rep. 1 122, and in K. B. Loffi’s Rep. 26; but 

The Court held, that the three bail might justify ; 
the first in 3000/., the second in 1000/., and the other 
in 1500/., and that convenience required that this prac¬ 
tice should prevail. For it might be difficult for the 
defendant, who was arrested for a large sum, to find 
two persons who were willing to become responsible 
to the required amount, and it appearing that the bail 
who proposed to justify were qualified in respect of 
their property, 

Per Curiam , Bail allowed. 

over London. And in InffPs Rep. 252, Tidd’s Prnrticr , 264, it is said, that 
notice that si, It, and C, or turn of them, will justify, is irregular in K. H. 
but that it ia otherwise in C. 1*.; hut the case there referred to does not 
seem to support that distinction. One person alone cannot become bail for 
the defendant. Steward v. Bishop , Barnes, 60. 


Monday, 
Nov. 8 th. 


The King, on the prosecution o/Hunt, against 
- arid - Justices of Lancashire. 


The motion for 
a criminal in¬ 
formation must 
he made by the 
law officers of 
the Crown, or 
a hamster, and 
not by a private 
individual. («) 


rgiHIS application was made by the prosecutor in 
person, for a rule to shew cause why a criminal in¬ 
formation should not be filed against certain magi¬ 
strates, acting for the division of Manchester in the 
county of Lancaster , for alleged misconduct in dispers¬ 
ing a public meeting held within their jurisdiction, on 
the l6th of August last. 


(n’t See the rase of the King on the prosecution of Mills v. Brin, ante, 352. 
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The Court, upon understanding the nature of the 
motion, immediately interposed, and said that it was 
not competent lor a private individual to apply for a 
criminal information. Such motion coufcl only be 
made by the law officers of the crown, or by a barrister, 
whp was in the nature of a public officer. They laid il 
down as a general rule, applicable to all proceedings in the 
name of the King, that no private individual could be 
heard as an advocate in a court of justice. Willi respect 
to a case which had been cited, of the King on the prose¬ 
cution of Charles Pitt against J la ski son and others, 
in which the late Lord VJlenhorough Ch. J. had allowed 
the prosecutor to address the jury in stating the case for 
the prosecution, they stated that that, decision was not 
sufficient to sustain the present application; because that 
noble and learned judge by whom it was decided after¬ 
wards expressed himself to be in error in having per¬ 
mitted Charles Pitt to address the jury, thereby sanc¬ 
tioning the principle upon which the present applicant 
could not be heard. 

The Rule was accordingly refused. 


Teesdale against Clement. 

rjims was an action against, the proprietor of a news¬ 
paper called the Observer , for a libel, iiifputing to 
the plaintiff", a constable of the parish of St. Pancras 
in the county of Middlesex , improper conduct respect¬ 
ing the disposal of a dead body which had been taken 
from the possession of certain persons apprehended by 
the plaintiff, and brought before a magistrate on a 
charge of unlawfully stealing the same, for the pur¬ 
pose of selling it for surgical dissection. At ihe trial 
before Abbott Ch. J. at the Middlesex Sittings after last 
Terra, the Plaintiff" was nonsuited on the ground that 

2 s 2 
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published a cer¬ 
tain other libel, 
of and concern¬ 
ing the conduct 
of the plaintiff, 
respecting the 
said dead budi/ ; 
field necessary 
in support of 
both counts to 
prove, that the 
plaintiff had 
carried the body 
to Surgeon's 
llall. 


the introductory matter set forth in the first count of 
the declaration, was not supported by the evidence. 

• 

The first count of the declaration, after the usual 
inducement of the plaintiff's good character, proceed¬ 
ed to state, that the plainliff being one of the consta¬ 
bles of the parish of St. Pttncras , had in the execution 
of his office, with the assistance of one J. S. taken into 
custody certain persons (named) who had unlawfully 
in llieir possession a dead human body; and had 
brought the same persons to a certain public police 
office, for the purpose of being examined before a jus¬ 
tice of the pence; and that the same persons having 
been examined before T. L. Esq. a justice of the peace, 
the said T. L. ordered and directed the said plaintiff, 
so being such constable, to lake and carry the said 
dead human body to a certain public building called 
or known by the name of Surgeon’s Hull , and there to 
deliver and leave the same ; and the said plaintiff, &e. 
liad in pursuance of, and obedience to such order and 
direction as aforesaid, accordingly taken and conveyed 
the said dead body to, and left and delivered the same 
at Surgeon’s Hall aforesaid. The declaration then 
went on to allege, that the defendant, contriving, &e. 
falsely, wickedly, and maliciously, did publish, and 
cause and procure to be published in a certain public 
newspaper, called or known bv the name of the Obser¬ 
ver, of and concerning the said plaintiff, and of and 
concerning, his conduct as such constable aforesaid, 
in the matter aforesaid, a certain false, &c. libel, con¬ 
taining therein the false, &e. matter following of arid 
concerning the said plaintiff and his conduct as a con¬ 
stable aforesaid, (then stating the libel). Second count 
for publishing a certain other libel, of and concerning the 
said plaintiff, “ and of and concerning his conduct respect¬ 
ing the said dead body,” containing therein amongst 
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other things, the false, seandalous, and defamatory 
matter following “ of and concerning the said plaintiif, 
and of and concerning* his conduct respecting the said 
dead body,*’ that is to sn}’, &c. The libeljous matter 
set forth in the declaration, charged the plaintiff with 
having grossly misconducted himself in carrying the 
body about to different places for the purpose of being 
paid a price for it; but it did not state that he had 
taken the body to Surgeon's IIal/ } and on examin¬ 
ing the witnesses, it appeared that the body never was 
in fact carried to that place. An objection was there¬ 
fore taken at the trial, on the ground that the plaintiff 
had failed in proving the introductory matter of the 
declaration, because in the first count it was averred, 
that the plaintiif had carried the dead body to .Sur¬ 
geon's Hall , and therefore he was bound to prove that 
fact; and the second count was connected with the 
first, the libel being slated to have been published of 
rind concerning the plaintiff’s conduct respecting “ the 
said dead body’*, which necessarily meant the dead 
body alluded to in the first count, and included all the 
descriptive matter with reference to the carrying of 
the body to Surgeon's Hall. Abbott Ch. J. was of opi¬ 
nion that the plaintiff was in support of both counts 
bound to prove the introductory allegation in the first 
count, that the dead body was carried to Surgeons 
Hall; and having failed to prove that fact, he must be 
nonsuited. 


1819. 


Teksdai.e 

against 

Clement, 


Gurney (witlY whom was Chit1 1 /) now moved for a 
rule to shew cause why the nonsuit should not be set 
aside and a new trial granted; cpntcnding that the se¬ 
cond count was sufficiently unconnected with the first 
to entitle the plaintiff to recover upon the evidence ad¬ 
duced, because that count did not necessarily include 
the whole introductory matter in the first, as to carry¬ 
ing the body to Surgeon's Hall. The second count 
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merely meant to allude to the dead body before spoken 
of, without comprehending the descriptive matter with 
respect to the manner of disposing of the 'body, and 
therefore he contended that the nonsuit ought to be 
set aside. 


Skd pkr Curiam. The second count of the decla¬ 
ration upon which this objection arises, docs not 
speak merely of the dead body, but the plaintiff*s conduct 
with respect to the dead body ; and part of the conduct 
staled in the first count was that of carrying the body to 
Surgeon’s Hall. It may be true that the second count 
alludes to the dead body before spoken of in the first 
count, but the gist of the allegation is, that the libel 
was published of and concerning the plaintiff's conduct 
wilh respect to the dead body; that conduct being such 
as is set out in the introductory part of the first count. 
The dead body alluded to in the second count, means 
the same dead body in the first, with all the circumstances 
relating thereto. The mere identity of the body, with¬ 
out taking in all the facts, is not sufficient; because if 
one fact may be taken away, several may, and the conse¬ 
quence would be, to do away the necessity of proving 
any part of the introductory matter alleged. The fact 
which has failed in proof, is very material to the libel 
itself; for the libel is with respect to the plaintiff’s 
conduct as to this dead^body ; and if the constable is 
charged with carrying this body amongst other places 
to Surgeon’s Hall , it certainly is most important, to 
prove that‘part of the conduct. Therefore when the 
second count speaks of “ the said dead body/* it must 
mean the dead body before spoken of; and unless it in¬ 
corporates all the descriptive circumstances then in¬ 
troduced, it is difficult to say what it does not incor¬ 
porate, for it is impossible to separate the one from 
the other, and that was the opinion expressed at the 
trial. In framing such a declaration as this, a much 
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greater burthen is cast upon a plaintiff' than is neces¬ 
sary. This difficulty might have easily been avoided, 
but as it was not, this rule must be refused. 

Rule refused. 


• IIebden against IIentey. 

^CTIQN of debt on statute r> Ann, c. 14. against 
an unqualified person, to recover penalties for using 
a gun to kill and destroy game. At the trial before 
Holroyd J. at the Inst Assizes for the county of Hunt¬ 
ingdon , it appeared in evidence that the defendant was 
the game-keeper of a manor, adjoining to that in which 
the offence was alleged to have been committed. The 
defendant had gone into the latter manor, with a gun 
and dog, and appeared to bo beating about for game. 
The dog had snapped at a hare, and there was a count 
in the declaration for destroying that hare, the de¬ 
fendant being charged with having used the dog for that 
purpose. A covey of birds was put up, and the de- 

fa) See Itr.v v. Dni'i-t, 6 T. 11. 177. Hut f.imc evidence must be given of 
tho defendant’s using the gun for the unlawful purpose. The King v. U’rrrd- 
ner, Andrews, 55 ; 2 Slru. 1098, S. C.; 2 Scss. Cns. 385, S. C. The decla¬ 
ration upon this statute must stale, that the ricf-ndarit was unquali¬ 
fied, and the omission to make that averment will not he remedied by the 
insertion of the word * unlawfully.’ JJthden qui tam v. Bluff, before 
Abbott J. at Hereford. 

Mich. Term, 1816, Hov. 6th. Information on statute 5 Anne, r. 14, 
for keeping a net, and a verdict was given for tlic plaintilf on the 
second count. The declaration did not negative the deAndant’s being 
qualified to kill game, but the word * unlawfully ’ was introduced. 
Campbell moved in arrest of judgment, on account of the omission to ne¬ 
gative the qualification, and lcferredto the statute 5 Anne , e. 14. Baylcy 
J. asked, if the defendant was not qualified whether he could have kept the 
net lawfully. And the cases of Spiers v. Parker, 1 T. li. 141 ; Rex v. Stone, 
1 East, 639; 2 Jlla. Com. 395 ; 1 Sound, ltd)). 228, were referred to. Lord 
EUenbormigh Cli. J. asked if there was any case which shewed whether the 
general averment, * unlawfully,’ was sufficient to negative the qualification. 
The Court granted a rule nisi, and cause being shown at Sergeant's Inn on 
22d January, 1817, it was held, that the insertion of the word * unlawfully* 
only was not sufficient, and that the plaintiff must negative the qualifica¬ 
tion. Rule absolute, 
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fendant pointed his gun at them, but he did not fire. 
Under these circumstances the jury found for the 
plaintiff. 

i 

Blossett Serjeant, now moved for a rule nisi to set 
aside the verdict and enter a nonsuit; contending that 
the evidence in the cause did not satisfy the averment 
in the declaration, that the defendant ** had used a gun 
to kill and destroy game/' because for any thing that 
appeared, the circumstance of the defendant having 
pointed his gun, was no more than if he had pointed 
a stick at the game. 

Abbott Ch. J.—As this question was left to the 
jury, I do not see how we can disturb the verdict; and 
certainly there was evidence sufficient to go to them, 
upon the question whether the defendant had used the 
gun to kill and deslroy game. The generality of that 
allegation must be coupled with the circumstances 
proved, and no doubt the learned Judge left the case 
entirely for the consideration of the jury ; and as I think 
he was right in so doing, I am of opinion that we 
ought to leave the verdict where it is. 

Bay ley J. — I am of the same opinion. There was 
evidence sufficient to go to the jury, whether in fact 
the defendant was not beating about for game for the 
purpose of driving it into his own manor, and thereby 
having it within his reach. There are cases which have 
decided, that it is not necessary to prove that the man 
actually shot the game, but if he is beating about for 
game, so as to shew an intention on his part to shoot 
it if he has the opportunity, that is a sufficient using 
of the gun to support an action upon the statute of Ann. 
In the case of King x.King. (a) Parker Ch. J. held, 

(") 1 Scss. Cas. 93; and see the King v. Gardiner, Andrews, 255, S.C.; 
2 Stra. 10!)8 ; 2 Scss. Cas. 385. 
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that walking about with intent to kill game, is evi¬ 
dence of using the instrument for that purpose. In 
this case there was evidence sufficient to shew that the 
defendant was beating about in the field where lie was 
seen, and using his gun for that purpose. 

'Holroyd J. and Best J. were of the same opinion. 

Rule refused. 


1819. 
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against 
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Campbell against Sewell. 


Thursday, 
Nov. 11th. 


SSUMPSIT for goods sold and delivered. 
Pleas ;—First, non-assumpsit; second, the statute 


After defend¬ 
ant had been 
discharged un- 


of limitations; and third, discharge under an Insol- dcr R " 1 " fiol ' 1 

’ 7 ° vent Debtors' 


Act, he agreed to pay a preexisting debt for goods sold, part in cash and part by Dills of 
exchange. This agreement not having been performed, field, that plain till' could not de¬ 
clare in indcb-asstnnpsit for goods sold, at least before tiie expiration of the time at which 
the bills would have become due, but should have declared specially, (a) Semitic, after a 
debtor has been discharged by the Insolvent Debtors’ Court, the piaintilf cannot declare 
upon fresh promises for tho same debt, without the leave of that Court. 


(a) The promise, in order to be binding, must be express, Mueldmu v. 
St. George, 4 Taunt. 613; Fleming v. 1 Jayne, 1 Stark, 370 ; 5 E.sp. llop. 
198, and if the promise be conditional, as to pay when the debtor is able, 
&c. the happening of the contingency, on which the performance of the 
promise depends, must be stated, Penn v. Dennett , 4 Campb. 205 ; Desford 
v. Saunders, 2 Hen. Ilia. 116 ; Thompson v. Osborne, 2 Stark. 98; otherwise 
the plaintiff may declare for the original debt, Williams v. Hyde, Peakes 
Rep. 68; Russell V. Hardman, id. 69 •, but independently of the peculiar si¬ 
tuation of an insolvent debtor, it seems, that in the form in which the new 
promise was made in the present case, the creditor could not declare ge¬ 
nerally for goods sold before the time for which the bills were to run wsis 
expired. In the case of Musscn v. Price, 4 East's R<?p. 147, where 
goods were sold upon a contract, that the vendor should pay for them in 
three months by a bilj. at two months, it was held, that the contract was 
for a credit at five mouths, aud therefore that an action for goods sold and 
delivered was not maintainable at the end of the three months j but that 
the remedy was by a special action on the case for the breach of contract 
in not giving the bill; and see Hoshyns v. Auperoy, East, 498, 501. But 
in Nichson v. Jessom, 2 Stark. 227, where a person sold goods at three 
months’ credit, and agreed to take tlic vendee’s bill of exchange at three 
month’s date at the end of the first three months if he wished for further 
time, it was held, that as the vendee had neglected to give the bill at the 
end of the first three months^ the vendor might bring his action i mmcdiatcly 
for goods sold. If it be a condition of giving further time that a bill of ex¬ 
change should be given, and the purchaser neglect to perform the condition, 
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vent Debtors’ Act. Issue joined oil all the pleas. At 
the trial before Abbott Ch. J. at the London Sittings, 
after last Term, the ease appeared to be this :—The de¬ 
fendant had been indebted to the plaintiff in the sum 
of GO/, for goods sold and delivered, and having taken 
the benefit of an Insolvent Debtors’ Act, by which his 
personal liability for this debt was discharged, he made 
a subsequent promise to pay the money by paying 20/. 
down in cash and the remainder by two bills of ex¬ 
change at different dates then specified. This agree¬ 
ment not having been performed, the present action 
was brought before the expiration of the time at which 
the bills, if given, would have become due; and the 
declaration was framed in the common form of indebi¬ 
tatus assumpsit, for goods sold and delivered. 

Abbott Ch. J. ruled under these circumstances, that 
the plaintiff should have declared specially, and there¬ 
fore directed a nonsuit, with liberty to move to enter a 
verdict for the plaintiff. 

Gurney now moved accordingly for a rule to shew 
cause, and contended that the declaration in the present 
form was sufficient to maintain the action. Sed , 

Per Curiam. This appears to have been a special 
promise to pay in a particular manner, and the promise 
should hawe been declared upon specially. It has been 

he may be sued immediately. 4 East, 152. And in the ordinary case of a 
sale of goods to be paid for by bill, if the drawee refuse to accept the bill, 
an action is maintainable for the price, as for goods sold and delivered, 
Itichlinff v. Hanley, 7 Taunt. 312; 1 Moore , 61 ; though the purchaser 
desire that the bill may be presented again,and the vendor is not bound to 
present it again, nor to return it. Id. ibid. So when a valuation had been 
made of certain fixtures at the sum of 1 71., and after payment had been 
delayed, it was agreed that the vendee should accept a bill at three months 
for tlic price of them, but afterwards when the bill was presented, he re¬ 
fused to accept it; it was held, that he might be sued for the price origi- 
nally payable. Ixt v.Rudon, 6 Taunt. 188 ; 2 Marsh. Rep. 495, S. C. 
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licld, that in an action for goods sold and delivered, 
which are to be paid for, part in money and part in 
other goods, the plaintiff must declare upon the special 
contract («); beeause’lie cannot separate the one from 
the other and go for the value of the goods* generally. 

Rule refused. 


1819. 


fintliltot 

SliWHLI.. 


The Court, in the course of the argument upon this 
ease, seemed to doubt whether this action could in any 
point of view be sustained, under the circumstances stal¬ 
ed, without the leave of the insolvent Debtors’ Court, 
inasmuch as a discharge from that Court from this debt 

o 

was a discharge generally as to the defendant’s person. 
But this point was not argued, as the case was deter¬ 
mined upon the ground already mentioned. 

(«) Harris v. Finolr, Mich. T. 1787, before Butler J. cited 1 Urn. Ufa. 
287, &c.; Hands v. Barton, 9 East, 349 ; Brown v. Fry, Selw. N. 1*. 630. 


Williams and others against Lewis. aw'IKii 


QVRIVOOD moved for a rule to shew cause why 
the defendant should not be discharged out of 
custody on filing common bail, upon an affidavit, 
which stated that on the 12th of August last he was 
arrested by one of the officers of the Sheriff of Mid¬ 
dlesex, upon a warrant which required him to answer 


A defendant is 
not entitled to 
to be discharg¬ 
ed out of cus¬ 
tody, on the 
ground of his 
having been 
arrested upon 
a warrant, in 
which the 


William Williams and tzco others. On searching the n , a, . ne! ? tlic 

° plaintiffs are 

office no writ was to be found to authorize the issuing not conform¬ 
able to the writ, 

if the defendant he not misled by the mistake; and therefore where the arrest took place 
on a warrant which required defendant to answer A. B. and two others, JHcld, that lie was 
not entitled to be discharged. ( a ) 


(a) So by the stat. 12 Geo. 2, c. 13, s. 4, the omission to indorse the 
attorney’s name on the warrant to arrest does not vitiate it, provided the 
proper indorsement be made on the writ; because the warrant is the act 
of the sheriff, Gine v. Alien, Barnes, 414; and it seems that in a case of 
this nature, the Court will allow the warrant to be amended if necessary, 
Cantv. Shaw and others, 7 T. R. 299; Davis v. Owen, 1 Bos. & Pul. 
342, id. 482; 2 Bos. & Pul. 109 ; llaker v. Daniel, 6 Taunt. 193. But the 
warrant cannot be filled up or altered after it has bccu signed and sealed. 
2 mis. Rep. 47, 6 T. R. 236; Tidd, 220. 
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of such a warrant as that upon which the defendant 
was arrested. There was a writ sued out in the name 
of IVilliam Williams , Robert Hughes and G. B. Brandon. 
The warrant upon which the defendant was arrested did 
not contain the names of the last-mentioned two per¬ 
sons ; and he submitted that the defendant was entitled 
to be discharged out of custody, there being no suffi¬ 
cient warrant for his detention. It was true there was 
a writ in the office which would authorize the defend¬ 
ant’s person to be taken, but the Sheriff had granted 
a warrant to answer the suit of other and different 
persons, in which suit there was no authority to take 
him. 

Per Curiam. There may be an inaccuracy in the 
warrant, but if the right person is taken, docs it follow 
that he is to be discharged ? If the defendant looks at 
the writ he will find the suit in which lie had been ar¬ 
rested. YYe cannot look to the warrant for the purpose 
now desired. The writ is directed to the Sheriff to 
arrest a certain party named; under that writ he has 
been arrested, and there is a mistake in the name of 
the plaintiffs in the Sheriff’s warrant. If the defendant 
is unlawfully arrested he may bring an action against 
the Sheriff, but that is a very different consideration 
from calling upon us to discharge him. It is not sug¬ 
gested that the writ in ths Sheriff’s office is not a valid 
writ. Thetparty is in custody, and we must consider 
that he is in custotly under a valid writ of this Court, 
although the Sheriff’s officer may have made a mistake 
in the execution of it. The defendant does not state 
that he has in any degree been misled by the warrant. 

Rule refused. 
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The King against the late Sheriff of London, 
in a cause of I^ustin against Hatfield. 
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rpHlS was a rule culling; on the nlainliiY to shew cause ^ (:<mrt w,u 

JL . 1 . set aside dis- 

wliy the writ ot distringas issued against tlic late tri»p an issued 

Sheriff of London in this case, should not be set aside where 

the officer hus given time to the. defendant, and the plaintiff has acquiesced in the arrange¬ 
ment, and received part of the money without the privity of the sheriff 1 . («) 


(«) In Porter v. Finer, Esq. Sheriff. jl/icA. Term, 1813, Nov. 9, it was Appointing a 
held, that appointing a special bailiff, or giving special directions to the of- s l u c .' a ) bailiff, 
fleer with regard to the receiving the money on an execution, discharges ^ L fdirort.ions 
the Sheriff, and that if the Sheriff afterwards return tlnithc has paid overthc to a particular 
money to the plaintiff, he is not liable to an action for a false return. This bailiff, dis- 
was an action against the Sheriff for falsely returning to a writ of capias c J* a ^' s 
ail sat Ufu time in sued out by the plaintiff 1 , in a cause of Porter v. Abbots , 
that he had received the execution money, and paid it over. At the trial 
the plaintiff was nonsuited, and Copley now moved to set aside the non¬ 
suit. He observed the defendant had attempted to establish, that the sum 
was paid over to the plaintiff, but had failed in doing so. And the only 
ground of defence was, that a letter had been written by the plaintiffs 
agent to the bailiff, desiring him to arrest and pay the sum when reco¬ 
vered to him. The bailiff, in fact, had never paid over the money, or ac¬ 
counted fori It was contended that this letter made the officer agent for 
the party. The Sheriff made a return, that he had paid over the money 
to the plaintiff’s attorney ; and it was contended, 1st. that this letter was 
no discharge of the officer. 2nd. That it was not evidence at all on this 
issue; for the return admitted that the money was paid over to the She¬ 
riff, and stated that the Sheriff had actually paid it to the plaintiff’s attor¬ 
ney. The instructions to the bailiff were instructions to him to use his 
discretion. Scdper Lord Ellenboraugh Ch. J. This point has been repeat¬ 
edly discussed on questions from one of the northern counties, where, it 
had been usual to appoint special bailiffs, and it was held, that by such an 
act the Sheriff was discharged. Dumpier J. The bailiff received the money 
as agent to the party. Copley then further insisted on the second point, 
that the return was a record, and estopped the officer from setting up a 
defence contradictory to- it. Scd per Curiam. This is an interference of 
an attorney with the execution of the process which discharges the Sheriff. 

And per I/e Jilauc J. and that takes away the ground you would otherwise 
have as to the return. Copley then furtlicj submitted, that the Sheriff 
had returned that he had received the money, and if the bailiff was a spe¬ 
cial bailiff, the Sheriff was not called upon to return the writ; or if he 
was he should have returned, that he was discharged by the consent of 
the plaintiff. Lord Ellenbvrough C. J. He might have so returned. But 
the question is, whether on this return he is borne out by the facts. Bay- 
ley J. The letter mentioned that he had sent the writ to the Unde Sheriff, 
and then directs what tlic bailiff should do. In consequence of those direc- 
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with costs. It appeared upon the affidavits, that be¬ 
tween the time for returning the writ in this cause, and 
the issuing of the distringas against the Sheriff, there 
had been some collusion between the officer and the 
defendant, to whom time was given by the former to 
pay the debt; and it was also sworn that the plaintiff’s 
attorney had received 33/. being part of the debt, before 
proceedings were taken against the Sheriff; and the sin- 

tions the money remained in the hands of the bailiff. Now if the plain¬ 
tiff’s attorney choses to correspond with the bailiff in the way, lie inter¬ 
cepts the responsibility of the Sheriff, and constitutes the bailiff his agent. 
Rule Refused. 

So in Palltslerv. 1'allister, Hit. T. 1HKI , Feb. 10, where the plaintiff 
appointed a special bailiff' and agent to manage the sale of goods under 
a Jh ri /in ias, it was held that the sheriff was discharged, although on being 
ruled to return the writ, he returned that lie had sold, and that he had 
made deductions which it is clear a sheriff has no right to make in point of 
law. Mrrcwrther shewed cause against a rale obtained by Tindal, for the 
constable of Dover Castle to go before the master, to account for the sums 
he had levied upon a fieri facias. The. plaintiff's attorney inclosed the 
writ in a letter to the register at Dover, directing him to grant a warrant, to 
the officer usually employed by some professional gentlemen at Margate , 
to whom ho also wrote by the same post, directing them to see that the 
things were made the most of, and they in fact directed the sale, appoint¬ 
ed the auctioneer, ike. &c. The registring officer continued in possession 
only a few hours, when a servant of the auctioneer took possession, ike. 
Tlie register or his officers interfered no further. The auctioneer after the 
sale paid the poundage to the register. The plaintiff's attorney being dis¬ 
satisfied with the account of the levy and disbursements given to him by 
the solicitors at Margate , ruled the sheriff to return the writ. He returned, 
that he levied a certain sum, and then deducted from it the landlord's 
rent, the church rate, highway rate, all which he stated lie had paid, and 
the cxpences of the auction and possession money for fifty-two days. The 
illegality of this return was insisted upon in support of the rule which had 
been obtained lbr the sheriff to account; but on tlie facts of the case dis¬ 
closed by the register’s affidavit on shewing cause, Le Blanc J. held, that 
the rule must be discharged with costs. 

Tlie proper course seems to be for the sheriff in such’a case, instead of 
making the return, to move to vet aside tlie rule to return the writ; for it is 
dear tlie Court will not compel him to do so, when thchailifflias acted under 
the authority, or by the direction of the plaintiff. Dc Moranda v. Dumain 
4 T. R. 119; licctrforil v. Willy , 2 Esp. Rep. 51)1; Hamilton v.Dalxiel, 2 
Ilia. Rep. 952; but though a special bailiff is appointed to make an arrest, 
the sheriff is responsible for the custody of the defendant after the arrest is 
made and tlie writ returned. Taylor v. Richardson, 8 T. R. 505 j Tidd, 
219, 220, 2‘JG. 
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glc question was, whether the Sheri AT could he identi¬ 
fied with and liable for the officer but the fact being 
negatived by the affidavits, 

9 

The Court said that they would not make the She¬ 
riff responsible upon any pretence where there had 
been any private collusion or arrangement between the 
Sheriff’s officer, and the plaintiff or his attorney has ac¬ 
quiesced therein. 

Rule absolute, without costs. 

Holland was for the Sheriff, and Nolan and Abraham 
for the plaintiff. («) 

( a) Vide U. v. the Sheriff" of London , 1 Taunt. Ill; It. v. the Sheriff of 
Surrey, 9 East. Ii. 567 ; and Same v. Same, 7 T. It. 452. 


Abraham against Noakes. 

rjpHIS defendant was served with process returnable 
on the first day of Term, but the notice subscribed 
at the fool directed him to appear on Fiidiy the sixth 
of November, instead of Saturday, on which day, in point 
of fact, the sixth of November fell. On Saturday morn¬ 
ing, after the defendant had been served, his sou called 
upon the plaintiff and said, “ I believe your demand is 
20/. 6s. Gd.” The plaintiff replied that it was, and cx- 

(«) Title Eldon V. Ilaig , ante 11. In Steel V. Campbell, 1 Taunt. 424, the 
Court held, that the circumstance of an impossible year being mentioned 
in the notice, as to the 20tli of January 1808, instead of 1809, was not a 
sufficient ground for setting aside the proceedings. But the statute docs not 
require the year to be, inserted, but only the day of the month, which must 
be set forth in words at length. However, if it had not been for the deci¬ 
sion of the Court in Abraham v. Noakes , supra, it might have been ques¬ 
tioned whether, as the stat. does not require the day of the week to be 
inserted, the words of the stat. being, “ appear in his Majesty’s Court at 

-, at the return thereof, being the day of ," the day of the 

week might not have been rejected as surplusage. 5 Geo. 2, c. 17, i. 4. In 
Harden v. Wood, ante , 500, the service of the writ was set aside, because 
the defendant was called James in the notice, when lie was named William 
in the former part of the copy of the writ. 
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pressed an unwillingness to take it, but he was at length 
prevailed upon to take the money, observing at the 
time to the young man (who acknowledged that his 
father had received the writ,) “ you will pay Mr. Pear¬ 
son the attorney his expcnccs.” However, without 
making any answer to this observation, the young man 
paid the money and took a written receipt for it, Rut 
did not at that lime state that there was any objection 
to the process in point of regularity. Espinasse on a 
former day moved to set aside the writ (a) for the irre¬ 
gularity above stated; and 

Comyn now shewed cause on an affidavit stating the 
above mentioned facts, and in addition thereto, that the 
attorney's clerk had been misled by Wing’s almanack 
when he inserted “ Friday as the sixth of November” 
instead of Saturday. Otherwise, he contended that the 
writ was regular, the defendant being required in the 
body of the writ to appear at the return thereof, which 
in point of fact was the sixth of November . He sub¬ 
mitted however, that the facts contained in his affidavit 
were sufficient to discharge the rule with costs. 

The Court said that the writ was clearly irregular, 
and therefore that the rule must be made absolute, but 
without costs ; for though there were two inconsistent 
parts in the writ, yet perhaps they might amend one by 
the other.«. 

Rule absolute without costs. 


(n) But querc if the rule should not have been to set aside the service 
of the writ, and not the writ itself, for this irregularity, Groyn v. Lie, 
5 Taunt. G51 ; Young v. Wihuy, id, 664 ; Ilumphe v. Cullingwood, ante , 384 j 
/Jay v. Maurice, 9 East, 528. 



iv the Sixtieth Yeah of GEORGE XIF. 


617 

1819. 


Juliet against Harper. November 12th- 



that the defendant was alive on the ;5tli inslant, and torney must 
that the deponent verily believed him to be now alive, thatf dofen'dant 


waSa&livc at some time within the Term. Stating that he was seen alive on the 5th November, 
ami that deponent “verily believes him to be now living,” is not sufficient (it). 

(a) Vide-v. Hobson, ante 314 ; Harris v. Wade and Stone, ante 322. 

So an affidavit made in Ilil. T. stating, that the defendant was alive on Sa¬ 
turday, the 22d January , the 23d being Sunday , is not sufficient, . /non. 

J/il. 1814, Jan. 24. Twins moved for judgment on an old warrant of attor¬ 
ney, on an affidavit stating, that the party was alive on Saturday the 22d 
January; the first day of the Term (the 23d of January being Sunday,) 
and suggested that there was a ease in Tidd's T'rac. where it was so held. 

Srd, per tofam Curiam. That case had been overruled (see 7'idd, (itli 
rd. 380,) a ndLord EUenborouqh Ch. J. said, that the affidavit in the pre¬ 
sent form was not sufficient, aiul directed that it might be amended, and 
the matter moved again, llule refused. 

So in Mich. T. 1814, Non. 8th. Jtrst moved to enter up judgment on 
an old warrant of attorney, on an affidavit that the defendant was alive on 
the 5th of November ; and Tatldy on the same day made a similar motion, 
on an affidavit, stating that the party was alive on the 1st; but in each of 
these instances the Court refused the rule, and Le Blanc J. said it was 
never done; defendant must be alive in full Term. Kyles v. Warren, 

4 .1/. & .S'. 174, MSS.; 7’idd, 580, S. P. 

In Hawkins v. Puniest, 7Via. T. 1814, June 23, an affidavit stating, 
that the party was alive about ten days ago (which by computation would 
be within the Term), was held insufficient for the uncertainty. Harris 
moved for judgment on an old warrant of attorney, on an affidavit sworn 
at Axminster on the 23d June, stating, that the party was aiive about 
ten days ago, the Term having begun on the 10th of June. S'ed per 
Curium, It is not sufficient. Rule refused. 

fidavit being sworn on the 23d of June and the Term began on the 10th) is insufficient. 

So in .7non. Trin. T. 1314, June 22d. Heath, moved for judgment on An affidavit 
an old warrant of attorney, on an affidavit made the 18th of June, that the f 0, ‘ entering up 
party was alive about seven days ago. The Term began on the 10th j^yarr >int of* 

otJune. Sed per Hailey J. It will not do. Rule refused. attorney, that 

the party was alive about seven days ago (the affidavit being made on the 18tli of June and 
the Term beginning on the 10th,) is not sufficient. 

But an affidavit that a letter has been received, dated within the Term, Judgment cn- 
by a person acquainted with the defendant’s hand writing, is sufficient, tercel up on an 
Anon. Hil. T. 1814, January 31. Campbell moved to enter up judgment °J C ^ WilrrRnt 
on an old warrant of attorney, upon an affidavit, that a person knowing the a ftida.vit that a 
handwriting of the party, had received a letter from him on the subject of letter had been 
liis debt, dated the 2fith of January, (a day in Term) and that he believed received from 
It was Ills handwriting. And per 7x; Blanc J. The affidavit is sufficient. *n e the r Tenu tC ^ 

In Anon. Ilil. T. 1818, Feb. lltli. An affidavit stating that the party was ,n e enU * 
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Per Curiam. This is an insufficient affidavit. The 
party must be sworn to be alive within the Term. The 
deponent here swears that lie saw the defendant alive 
on the5th instant; but he lmly have since died ; and 
his belief that the defendant is now living, may be 
founded upon the information of somebody else, which 
is not enough. 

Rule refused. 


On motion in 
Hilary Term 
to enter up 
juognicut on 
old warrant of 
attorney, where 
the party is 
abroad and 
there is only an 
affidavit that he 
was alive up to a 


A rule nisi only 
is granted in the 
first instance on 
a motion for 
entering up 
judgment on 
warrant of at¬ 
torney 23 
years old. 

Rule for enter¬ 
ing up judg¬ 
ment on an old 
warrant of at¬ 
torney absolute 
in the first in¬ 
stance, though 
given to se¬ 
cure payment 
after the death 
of the defend¬ 
ant’s father, 
fhis being dif¬ 
ferent from a 
post obit secu¬ 
rity. 


abroad, but was seen alive in Trinity Term last, was held sufficient to autho¬ 
rize judgment to be entered up us of that Term. Alderson moved to cuter up 
judgment on an old warrant of attorney. The defendant lived at Honduras, 
and of course no affidavit could be made of his being alive within the Tcrmj 
but the affidavit stated him to be alive up to a certain time in Trinity 
Term last. The Court said, all they could do was, to give judgment as of 
Trinity Term last, otherwise they might be giving judgment against a per¬ 
son after his death. Jlule so granted. 

certain time in Trinity Term, judgment granted as of that Term. 

In order to enter up judgment on a warrant of attorney above twenty 
years old, a rule to shew cause only is granted in the first instance. Amu. 
IhL'W laid, Jan. 23d. Holland moved for leave to enter up judgment 
on a warrant of attorney given in 1792, on the usual affidavit. Per 
Hay Icy J. It must only be a rule nisi. 

Hut if the warrant of attorney bears date within twenty years, the com¬ 
mon affidavit of the due execution of the warrant of attor ncy, that the 
debt is unpaid, and that the parties are alive, is sufficient to induce the 
Court to grant a rule absolute. By all the Judges in the Treasury 
Chamber, Nov. 10th, 1750, llama, 47; Tidd, 579. And a warrant of 
attorney to secure the payment of money on the death of the defendant’s 
father, is within the meaning of the rule. Anon. HU. T. 181G, Jan. 21th. 
Gasclrc moved for judgment on a warrant of attorney above ten and under 
twenty years old. He doubted whether the rule should he absolute 
in the first instance, the money which the warrant of attorney veas intended 
to secure, being payable after the death of the defendant’s father. And 
he mention'd the case of Lushington v. Waller. Mich. T. 29 Geo. 3, 1 Hen. 
Bin. Hep. 94, in C. P.»that where judgment had not been entered within n 
year and a day, on a warrant of attorney given with a post obit bond, pay¬ 
able on the death of the defendant’s father incase the defendant should sur¬ 
vive, and the obligee did not apply to the Court for leave to enter it till after 
the death of the defendant’s father, the Court of C. P. would onlv 
grant a rule to shew cause. Sed per Curiam. A post obit bond is a secu¬ 
rity of a different nature. There is something uncertain in the instance of 
a post obit bond, but here there is nothing of the kind. The warrant of 
attorney in the present case is for the payment of money absolutely, and at 
all events, though payment is postponed till after the death of the father. 
Per Curiam. Rule absolute. 
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Jl CTION hy an* attorney for his bill of costs. 

The declaration commenced as usital in an 
action of debt: First count, that whereas the said 


A declaration 
beginning in 
debt, and con¬ 
taining Rome 
counts, stating, 

that the defendant being indebted, undertook and promised to pay, &c. whereby at tin mere- 
tit, and other counts framed in debt, stating that defendant was indebted in a certain sum to 
be paid to plaintiff, whereby, &c. is bad for the misjoinder. “ A count charging that de¬ 
fendant undertook and promised to pay is in assumpsit and not in debt, although it conclude, 
whereby an action hath accrued.” The form in debt is, that the defendant agreed to pav. (a) 
Semb. 'that in an action of debt on simple contract, a writ of enquiry cannot always In- dis¬ 
pensed with ; for instance, in debt for the value of foreign money, and other case,,. j which v 
judgment by default is an admission of the contract stated ill the declaration, but m.t of t!> 
exact sura mentioned in it. (b 


(a) Dalltm v. Smith , 2 Smith’s Rep. 618, s. 8. The word “ promise" 
does not seem to be absolutely necessary, even in an action of assumpsit. 
For in Mount fort v. lforton, 2 New Rep. 62, where the first count of the 
declaration, which was joined with other counts framed in the usual form 
in assumpsit, omitted the mutual promises, and only stated an agreement 
between the plaintiff and defendant, and an objection w.is made that the 
first count was not properly joined with the others, because the word agreed 
was not equivalent to promised, but was a mode of declaring, proper only 
for an action of debt; the objection did not prevail, and the Court said, 
that an agreement to pay money was a promise to pay money, and that 
the agreement on which the action of debt is founded, is itself a promise. 
2 New llep. 62. Motion in arrest of judgment after non-assumpsit pleaded. 
And in Starkey v. Cheesman, 1 Salk. 12B; i'arthew , 510, a declaration 
against the drawer of a bill of exchange, without alleging any promise, 
was held good, because it was said that the drawing of a bill was of itself 
a promise. These determinations upon the action of assumpsit do not 
strictly apply to debt, if the objection in the latter case he, that the promise 
i-. only ground of an action for unliquidated damnges ; and there are 
some decisions opposed to them, for in liar. Abt. fit. Assumpsit a 
case is cited, in which super s< -assumpsit on an insimul romputasset was 
left out, and a distinction was endeavoured to be taken between a case 
where the law raises the promise, and a case where the promise is special. 
Rut the Court held, that it was necessary in every instance to allege a pro¬ 
mise, for the law does r not in any case create a promise in pleading, but 
gives sufficient evidence to a jury to find a promise. Sid. 306; 2 Ktb. 97 j 
6 Mod. 131, S. P.; and see Morris v. Norfolk, 1 Taunt. 217, 8, Com. Dig. 
Assumpsit, II. 3. hi Comyn’s Digest, title Debt, A. 8, it is laid down, that 
debt lies upon every express contract to pay a sum certain ; and after 
enumerating other instances, the author ados, so debt lies, though the 
contract be by way of promise, 1 llob. Ab. 593, c. 10, 15, 17 ; Veaibooh, 
37 Hen. 6, 9 , a \ 17 Edw. 4, 5, a ; AUeun, 6, &c. Rut these positions do 
not rclnte particularly to the form of the count. In the same book, tit. 
Pleader, 2 IF. 11, it is said, if the plaintiff declares in debt upon a con¬ 
tract, he ought to show the certain contract where the contrart is express. 
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defendant heretofore, to wit, on, &c. at Sec. was in¬ 
debted to the said plaintiff in the sum of — l. for the 

as upon a mutual us, &c. Upon a sale or other agreement executory, 
1 lira. Ent. 160, 165 ; for a salary upon at- retainer , 1 Bro. Ent. 176 ; for 
fees, 1 Bro. Eut. 172 ; and see the form of debt, on an award, Coppin v. 
J/vrward, 2 Sound. 127 (e); and the other instances arc stated of debt on 
contract, implied by law. A declaration therefore, framed like the first 
counts in Brill and Neale , and stating, that defendant was indebted for 
money due to the plaintiff as an attorney, for work and labour and fees on 
the retainer of the defendant, would be sufficient, without farther alleging 
that the defendant undertook or agreed to pay or alleging, “ whereby," &c. 
sec Emery v. Fell, 2 T. R. 28; Palmer v. Stavely, 12 Mod. 510; and several 
forms, referred to in 2 ( fully on Pleading, 3d ed. 180, n. (1.) Tlic begin¬ 
ning of the count, that the defendant became indebted, is the material part, 
and must contain a sufficient ground of action; and the allegation, that 
the defendant undertook and promised, is introduced, though unnecessarily, 
to point outthc,/br»i of action, that the defendant may know how to plead, 
and the Court how to give judgment. For instance, the omission of the 
promise in actions of assumpsit on bills of exchange, &c. (see the cases 
supra) , if it would be sustainable on special demurrer, seems to throw some 
embarrassment in the way of the defendant, for the plea of non-assumpsit 
would hardly be adapted to a declaration in this form, and yet the plaintiff 
cannot certainly hv this mode of declaring deprive the defendant of the 
benefit of pleading the general issue. The conclusion, whereby an action 
hath accrued, <ic. would not either aid or prejudice the previous statement 
of the liability, even after the verdict, accor ling to the cases of Jackson v. 
Peshett, 1 M. & S. 231; Be Brett v. Papillun, 4 East, 509 ; ,5 East, 270, 
1 ; 3 Lee. 235-6. 

(A) In Com. Dig. Pleader, 2 W. 7, it is laid down, that if there be a sale 
goods for two jewels, &c. in certain, the declaration may demand the 
jewels, &c. Andr. 118. And if debt be brought for so much Flemish 
money, of the value of so much in English money, it is well; but then the 
jury ought to inquire of the value, or a writ of enquiry must issue before 
judgment, Plaine v. Bags haw, Moure 704, Cro. El. 536, Tidd 593, S.C.That 
case was debt on bond, and the plaintiff demanded 47/. 8 d. Flemish money, 
amounting in value to 40/. 2s. tid.; and after verdict for the plaintiff on 
plene administfravit, and judgment quod recuperet debitum prmdictum; and on 
error, in the Exchequer Chamber, the Judges held that it was a ground 
of error, that thejury had not enquired of the value, and no writ of enquiry 
had been awarded ; they said the judgment should have been quod recupe¬ 
ret, the 4 71. 8 s. 8 d. Flemish money, and a writ should have been awarded to 
enquire of the value. But it is said, that at the present day a writ of error 
could not be brought on tha* ground, 4 Taunt. 148; 2 Str. 878. In Rands 
v. Beck, Cro. Jac. 617, where debt was brought in the deli net, on & hill 
obligatory to recover 600 gilders of Polish money, of the value of 220/. of 
lawful money of England, and it was objected that the action should not 
have been brought in the detinet only because it was on a contract, the 
Court held the declaration was right, because the plaintiff was not to recover 
the gilders, but the value of them found by thejury; audit vj', said the- 
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work, labour, care, diligence and attendance of the 
said IV. by him the said W. before that time done, per¬ 
formed, bestowed, as the attorney and solicitor of and 
for the said ./. and upon his retainer in and about the 
prosecuting, defending, and soliciting of divers causes, 
suits, and businesses for the said J. and for certain fees 
due and of right payable to the said W. in respect 
thereof; and also for other the («) work and labour, 
8tc. in drawing deeds, &c.; and being so indebted, he the 
said J. defendant, in consideration thereof afterwards, to 
wit, on &.c. aforesaid, at &c. aforesaid, undertook and 
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same reason applied as in an action against an executor, in which case the 
action must he in the detinet, because the sum is uncertain, and the plain* 
tiff can only recover according to the assets. Com. Dig. Pleader, 2 W. 7. 
In Iloldip v. Otway, 2 Sanud. 107. which was an action on bond, before 
the stat. 8 iV 9 W. 3. t. 11. the Court of King’s Bench on a writ of error 
being brought, said that it was the practice both of that Court and of the 
Common Pleas, on a judgment by default, to tax the damages as well as 
costs of suit, whether large or small; but if the plaintiff will not assent 
to it, he may have a writ of inquiry of damages if he will; and in lilatk- 
more v. Flrmyng, 7 T. 11. 116. the Court held authority of this case that 
the plaintiff might issue a writ of inquiry in an action of debt on judgment 
to recover interest and damages, tbe judgment being of seventeen years 
standing. Tbe sum recovered, is either awarded or supposed to be 
awarded to the plaintiff by the Court or assessed by the jury ; and it is 
said that the Court may in all cases assess the damages without a 
writ of inquiry, 2 Wits. 248, 368; 4 Taunt. 148; 2 Saund. 107. n. 2. but 
the Court will not assess damages, nor refer them to bo assessed by the 
officer of the Court, where the action is brought on a bill of exchange for 
foreign money, or in other cases where the amount is uncertain. See Mau¬ 
rice v. Lord Massareene, 6 T. R. 87. 4 T. R. 275. 8 T. R. 648. 2 Ham. 
and Aid. 118; Tidd, Gth ed. 598. and the reason is given by the Court 
in Cro. Eli 2 . 536. Hence it should seem to be necessary in all cases where 
an action is brought, cither in the old form in the detinet for goods, &e. or 
in the debet and detinet on an agreement to pay an unascertained sum, that 
a writ of inquiry should be issued to ascertain the amount. And the general 
doctrine that a writ of inquiry is unnecessary in debt because the judgment 
is final, (Tidd, 593,599.) must it seems be understood with this qualifica¬ 
tion ; indeed as it is now considered unnecessary for the plaintiff in any 
rase to recover the exact sum demanded in an action of debt, it woidd 
be more agreeable to the principles of justice, if the same rule were to 
apply with respect to the issuing of writs of inquiry in an action of debt 
on simple contract as in an action of msum/mt, than to permit a plaintiff 
to issue execution without ascertaining by a jury the exact amount of his 
debt. 
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then and there faithfully promised the said plaintiff to pay 
him the said last-mentioned sum of money, when he 
the said J. should be thereunto afterwards requested, 
whereby and by reason of the said sum of money 
being and remaining wholly unpaid, an action hath 
accrued to the. said plaintiff, to demand and have of 
and from the said defendant, the said last-mentioned 
sum of —/. parcel of the said sum above demanded. 
Second count quantum meruit. In consideration that 
the plaintiff' at the request of the defendant had done, 
performed, &c. the said defendant undertook and then 
there faithfully promised the said plaintiff to pay him 
so much money as he therefore reasonably deserved to 
have of the said defendant, when he the said defendant 
should thereunto afterwards be requested, &c. whereby 
actio accrevit, See. concluding as in a count in debt. 
Third count, and whereas also the said J. defendant 
afterwards, to wit on &c. at&c. aforesaid, was indebted 
to the said plaintiff in the further sum of —for work 
and labour, care and diligence, before that time done, 
performed, and bestowed, by the said plaintiff, by him 
and his servants for the said defendant, and at his like 
special instance and request, and for divers journies and 
attendances before that time taken, performed, and 
given by the said plaintiff for the said defendant at his 
like special instance and request, by means of which 
last-mentioned premises and of the said last-mentioned 
sum of money, still remaining unpaid, an action hath 
accrued to the said plaintiff to demand and have of 
and from the said defendant the said last-mentioned 
sum of L other parcel of the sum above demanded. 
Fourth count, quantum meruit; and the fifth and sixth 
counts, and the other common counts with which the 
declaration concluded, were framed in debt. Demurrer, 
assigning for cause the mis-joinder of counts framed 
in assumpsit with counts in debt. Joinder in demurrer. 



in the Sixtieth Year or GEORGE ill. 


Espinasse in support of the demurrer. The causes of 
demurrer pointed out arc, that in the declaration there 
is a misjoinder of counts, part being in assumpsit and pari 
in debt . He observed ‘that there would be no difficul¬ 
ty in supporting the general ground of th£ demurrer 
because counts in different forms of action, cannot 
be joined; and he contended that the first two counts 
of this declaration were iu assumpsit and the others in 
debt. The Courts have always been anxious to preserve 
distinct, not the forms of action only, but the forms of 
pleading, and to discourage any departure from the an¬ 
cient and established precedents, which answers no good, 
and is unnecessary, or tends to make the records of the 
present times different from all the ancient ones. Forms 
of declaration in debt on simple contract, as this is, are 
to be found in Mallory, Aston, Rastell, and Coke's 
Entries. They are in the simple form used in the latter 
counts of this declaration, and nothing like the first two. 
The language of those two counts is precisely the 
language of the counts in assumpsit and not in debt, 
until the word whereby ; and then what before was pure 
assumpsit, assumes the language of the action of 
debt. The action of assumpsit is founded on promises, 
that of debt on contract: the declaration in assumpsit 
therefore says, the defendant undertook and promised. 
In debt it is, the defendant undertook and agreed, 
though the word undertook is not generally used. That 
this is the settled form of pleading was decided in the 
case of Dalton v. Smith, 2 Smith's Rep. 618. That 
case in every respect applies to this. The declaration 
has precisely the averment there objected to ; and Mr. 
Justice Lawrence expressly said, # this is a count in as¬ 
sumpsit. If it should be contended, that the concluding 
words, whereby, and by reason of the non-payment 
of the money an action hath accrued, have the effect 
of rendering this a count in debt, (though it may be 
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He safely relied upon that that allegation being merely 
an inference of law cannot cure the antecedent fault in 
pleading,) still giving it all the effect possible, it will 
nevertheless bebad. The word u'herebi/is a rclativeTerin, 

r 

and the antecedent is the whole preceding clause “ that 
the defendant undertook and promised.'* If it contains 
any cause of actiou, it is for a breach of that promise 
and undertaking; which is a question of damages, and 
therefore improperly stated as a ground of the action 
of debt; for debt cannot be supported for unliqui¬ 
dated damages either as the sole or joint cause of action. 
In debt on simple contract, it is peculiarly necessary 
to keep distinct the actions of debt and assumpsit , as 
by suing in debt, the defendant is deprived of the be¬ 
nefit of contesting the amount of the plaintiff's de¬ 
mand on the execution of a writ of inquiry, and left at 
the mercy of the plaintiff. This declaration therefore, 
which comprises both, is in point of principle informal; 
but that such a joinder is bad on demurrer has been 
held in several cases. 


The Court said, he need not argue that point. 

Tindal contra, contended, that if there were any ma¬ 
terial averments in cither of the first two counts upon 
which the defendant might take issue, the declaration 
would be good. In those counts the plaintiff* alleged 
that the defendant “ undertook to pay,” and therefore 
if the defendant had not undertaken to pay, there was 
nothing against his pleading nil debet to that part of 
the declaration. If then the plaintiff could have plead¬ 
ed such a pica to the first two counts of the declara¬ 
tion, there was no pretence for this demurrer. The 
material allegations were, “ that the defendant was in¬ 
debted and undertook to pay the debt which lie owed 
to the plaintiff*.” He admitted that the first two counts 
were drawn in an inartificial and careless manner : but 
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he also contended that both might be rejected as sur¬ 
plusage. It was sufficient if he could sustain the 
third count, which was free from the objection alleged; 
and lie contended that he might do so if the first two 
were rejected as surplusage. («) It was* true there 

(«) Although some of the counts might be demurrable, yet if they were 
all framed substantially in the same form of action, the general demurrer 
to the whole declaration could not be supported, but the plaintiff would have 
judgment on those parts that arc good. 1 Sound. 2HG, n. 9 ; 2 Sound. 380, 
n. 1, 4. Cro. Jttc. 557 ; 11 East, 565, Powdich v. Lyon ; 1 Wils. 252, Judin 
v. Samuel ; 1 New Rep. 43; 6 East , 333, S. C. and on the other hand, if the 
ground of demurrer be the misjoinder, the defendant must demur to the 
whole declaration, Kingdon v. Not tie, 1 M. and A. 355. And the plaintiff 
cannot cure the defect by entering a nolle prosequi to a part of the declara¬ 
tion. Jtoscv. Holder, 1 Hen. Bla. 108 ; Drummond v. Durant, 4 T. R. 360; 
Hertrum v. Gordon, 6 Taunt. 444; 1 Sound. 285, note 5. But after ver¬ 
dict. if no evidence has been given on some of the counts, and the verdict 
has been taken generally, it may be amended according to the evidence by 
leave of the Judge who tried the cause, and the objection of the misjoinder 
removed. Harris v. Davis, Midi. T. 1818, Nov. 9, is to the same effect. 
This was an action against the defendant for raising a road, so as to occa¬ 
sion an injury to the plaintiff’s adjoining close, and was tried before Hol~ 
■royd J. at the Summer Assizes at Hereford, when a general verdict'was ob¬ 
tained for the plaintiff, and general damages assessed. Campbell now 
moved for a rule to arrest the judgment, or else to set aside the verdict 
and have a new trial. The first count was partly in case and partly in 
trespass. The second count was entirely in trespass. The declaration 
stated in the first count, that the defendant wrongfully raised the road 
with earth, and this grievance was in case; hut the count proceeded to state 
that the defendant wrongfully placed and laid earth on the hedge, and con¬ 
cluded that by reason thereof cattle strayed into the plaintiff’s close. The 
.second count was entirely in trespass, for choking up the hedges. 

Holroyd J. The trespass was not proved. The earth was only put on 
the road, not against the hedge, and was only sloped down. 

Abbott J. The second count is clearly framed in trespass. However, 
no evidence seems to have been given on this count, and then the plaintiff 
could prevent you from deriving any benefit from this motion by amend¬ 
ing the verdict and confining it to that part of the declaration on which 
evidence was given. The Judge who tried the cause, directed the jury 
not to consider the trespass. You are at liberty to take a rule to arrest the 
judgment if you think fit, but it will only produce a contrary motion on the 
part of the plaintiff, who remitting the daiftages on the second count, will 
be intitled to the verdict, and damages on that part of the declaration on 
which alone any evidence was given. 

Campbell then stated grounds on which he moved to set aside the ver¬ 
dict, and obtain a new trial. But the Court finally granted a rule nisi for 
arresting the judgment. 4 T. R. 794. Vide ctiam, Sutton v. Clarke, 6 Taunt. 
Rep. 29. 
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had been words introduced into those counts which 
ought not properly to have appeared, but being mere 
idle and useless words, they might properly be rejected. 
It had been admitted on the part'of the defendant, that 
if the words-had been, “ that he undertook and agreed,” 
then there would have been no objection to the decla¬ 
ration. That was a very nice and subtle distinction, 
which the Court would hardly adopt. It required very 
nice criticism to lind out the difference between " un¬ 
dertook and agreed” and “ undertook and promised 
There was no solid or substantial difference in these 
terms. In the very case referred to, it was held that in 
an action upon a concessit solvere, the word agreed was 
equivalent to promise. If then the word agreed be equi¬ 
valent to promise , surely the word promise may be safe¬ 
ly held to be equivalent to agreed, &c. What then 
became of the difference between these two words in a 
concessit solvere. Debt will lie upon a promissory note 
Bishop v. Young, (a) There can be no inconvenience 
in stating in the present declaration an actual positive 
existing promise, and there is a class of actions, it is 
well known, of debt on promise. It is clear that the 
person who drew these counts, thought it necessary to 
put in the word promise; but as that word was merely 
idle and useless, it might be rejected as surplusage. 

Abbott Ch. J. I think the case cited in support 
of the demurrer is directly in point. It is our duty to 
discourage all innovations in the forms of pleadings, 
where there is no occasion for any alteration (b) The 
difference between actions of assumpsit and actions of 
debt is, that in the latter execution is immediately 

(а) 2 Bos. and Pull. 78. 

(б) This is the true qualification of alterations in ancient forms: see 
King v. Fraser, 6 East, 351, 2. Where an improvement can manifestly be 
introduced with advantage, there is no reason why pleading, like other arts 
and sciences, should not ameliorate; and accordingly many material altera¬ 
tions have of late been introduced. Set tlic above case, and 1 Saund. 103* 
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taken out. I do not mean to say that there are no ex- 1819- 
coplions where objection might be made to that course brill, cent. 
of proceeding, but that is generally the practice in ac- OKE, ,-*f ‘ 
lions of debt. I am of opinion in the present case, that Nkele. 

the demurrer is well founded, and that judgment must 
be given for the defendant. 

Hatley J. was of the same opinion ; and intimated, 
that if in debt on a quantum meruit , or in other cases 
where a sum certain was not declared for, execution 
were issued without first executing a writ of inquiry, it 
might be ground of error, or at least would be irre¬ 
gular. 


IIolroyd J. There are several cases of actions of 
debt, in which a writ of inquiry would be requisite 
where there is judgment by default, as in debt for fo¬ 
reign money. Then there must be a writ of inquiry to 
ascertain the value of the money in English money. 
Many other instances may be put, in which, though by 
letting judgment go by default the defendant may ad¬ 
mit a contract in substance, as stated, yet he does 
not necessarily admit that the exact sum of money 
is due. I agree with the rest of the Court in thinking 
that this declaration is bad, and that the case referred 
lo is precisely in point. 

Judgment for the defendant ( a ). 

(a) Best J. was absent. 


In the Matter of - one of the Justices of 

the Peace for the County of Bedford. 


Thursday, 
Nov. lbth. 


iO LOS S ET T Serjeant, moved for a rule to shew A mandamus 
mm J * will not lie to 

cause why a writ of mandamus should not be compel a Ma- 

issued, directed to a magistrate for the county of du^^cposU^" 

tions taken before him on a charge of felony, for the purpose of founding an indictment of 
peijury against the deponents : the magistrate must be subpoenaed to produce the deposi¬ 
tions, which may be read in evidence before the grand jury, (a) 


(a) But in the case of the King v. Smith, Stra. I2(i, a rule was granted 
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Ex-parte a 
Justice op 
the Peace 
for THE 
County or 
Bedford. 

Abbott Cli. J. This is an application completely 
without precedent; and as no case is cited in support 
of it, I see no reason why we should assume a power 
which it does not appear the law has afforded us. I 
am not aware of any thing at all analogous to such a 
motion. We have no power to issue a mandamus to a 
magistrate for any such purpose as that stated at tire 
bar. 


Bedford, commanding him to produce certain deposi¬ 
tions taken before him, on a charge of felony, in order 
to enable the party against whom the complaint was 
made to institute a prosecution against the deponents 
for perjury. 


Ba y ley J. You may subpoena the magistrate 
before the grand jury, and from hearing the depositions 
taken before him read, the grand jury may make a pre¬ 
sentment. 

Rule refused. 

after time had been taken to deliberate, to compel a justice of the peace to 
cause an examination taken before him to be produced at the trial, and 
to give the party a copy in the mean time: and in Welch v. Richards, 
Barnes, 468. in an action for a malicious prosecution, a rule was obtained 
for the committing magistrate to shew cause why he should not permit 
the plaintiff to inspect and take a copy of the information at his own ex¬ 
pence, and cause the original information to be produced at the trial; and 
after cause shown, the rule was made absolute on the authority of the 
case in 1 Stra. The practice and authorities are stated in Chitty's Crim. 
Law, 1 vol. 88-9, 577, 585. - 


Friday, 
Xov. 19 th. 


» 

Barnard awe/. another, Executors of Barnard the 
Elder, against Higden. 


____ . . HP HIS was an action for money had and received by 

When a plain- JL ' J J 

tiff, sued as Ex- the defendant to tlic use of the plaintiff’s testator 
debt^ whihh ap- * n his life-time. At the trial, an account*book was 

pearedon the trial to be claimable ifat all in the character of surviving partner of the deceased, 
and was nonsuited; the Court refused to refer it to the master to tax the defendant’s 
costs, it being doubtful whether justice would be done by such nn order. (n) 

'a) Set 1 Ji. & A. J86. and other cases, jm*t. \» executor is liable tn 
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produced, show ing the state of the accounts between 
the parties; by which it appeared that the present 

costs on a judgment of non pros, and if these be any ground for relieving 
him from the payment of cdsts, he should apply to the Court for leave 
to discontinue without payment of costs. Anon. //»/.'jjprm, 1817. Feb. 

12. On a former day a rule nisi was obtained, calling on the defendant to 
shew cause why the master should not review his taxation of costs, on the 
ground thuthc had allowed the defendant the costs of a turn pros, the plain¬ 
tiff being an executor. IAttledale shewed cause against the rule, contend¬ 
ing that an executor is liable to costs on a nonpros. ; and referred to the 
cases in Haws v. Saunders, 3 Hurt. 1585 ; Iiiggs v. Worry, 6 T. R. (i54. 
Tidtt, 6th ed. 1013. 3 lias. & Pul. 117. But Lord Kltmharough Ch. J. said, 
that that point was too clear to be disputed. Gifford, contra, in support 
of the rule, distinguished the cases referred to by Liltlcdale, and observed 
that in Hawes v. Saunders, 2 Durr. 1584. the nonpros, was signed for want 
of declaring in due time; and that in Higgs v. Waring, 6 T. R. 654. the 
defendant demurred to the plaintiff’s action, and the plaintiff not having 
joined in demurrer, the defendant signed judgment of nonpros. But in 
this case the action was brought on a bond, and circumstances prevented the 
plaintiff from proceeding. Those cases were founded on the wilful laches 
of the plaintiff. llayley J. It is settled that an executor is liable to the 
costs of a non pros. Abbot J. The plaintiff, if he wished to have been re¬ 
lieved, should have applied to the Court and endeavoured to obtain leave 
to discontinue, and then he would have filed an affidavit, and the other 
party would have had an opportunity of answering it or not. Rule dis¬ 
charged. 

An executor is liable to costs on a discontinuance, if he has knowingly 
brought a wrong action. Harris v. Jones, 3 Burr. 1451. 1 Sir W.Bla. R. 
451, S. C. Melhnish v. Maunder , 2 New Rep. 72. T’iW, 1013. but other¬ 
wise not. Id. ibid. Baynhan v. Matthews, 2 Stra. 871. 

An executor when defendant is not liable to costs, de bonis proprius if 
he plead plow administravit or plena administravit prater, and the plaintiff 
admitting the truth of the plea, takes judgment of assets quando acciderint; 
but judgment may nevertheless be given for costs dr bonis testatoris. De 
Tastet against Andrade, administrator, Joaquim Andrade, Mich. Term, 58 
Geo. 3. 1817, 28th of AW. Assumpsit an apromissary note made by the 
intestate. Pica of judgment recovered in King’s Bench against the de¬ 
ceased by another creditor to the amount of 910/. and plene administravit 
prwtcr, a sum insufficient to satisfy that judgment. The plaintiff prayed 
judgment for assets in fuU.ro. IAttledale on a former day obtained a rule to 
shew cause why it should not be referred to the master to sec what w;is due 
for principal and interest on the promissory note, and also to tax the plain¬ 
tiff his costs, and why the plaintiff should not be .it liberty to sign final 
judgment without executing a writ of inquiry; relying on Dearne v.Grimp, 
2 Sir IV. Blackstone’s Reports, 1275. where it was said that the plaintiff in 
a ease of this nature is entitled to have his costs eventually de bonis tes¬ 
tatoris. 

Chitty shewed cause, and submitted that the defendant was not liable to 
costs upon tlie plea of plene administravit, the plaintiff having admitted the 
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plaintiffs were partners with their lalhcr in his life¬ 
time, their names being used as members of the firm, 
although they had no personal interest in those ac¬ 
counts ; and it appeared further that a commission 
of bankrupt had been issued against the plaintiffs and 
their other partner, and that the defendant had settled 
and adjusted all the accounts with the assignees, afid 
it was sworn that the defendant verily believed the 
plaintiffs well knew the stale of the accounts, and were 
informed by defendant that there was no claim upon 
him. The plaintiffs were nonsuited. 

Denman last Term mo\ed for a rule to shew cause 
why the defendant should not be allowed his cost s in t.his 
action to be taxed by the master, contending that the 
plaintiffs might have sued in their own right as surviv¬ 
ing partners of their father, and that the expedient of 
suing as executors, was a mere fraud, to deprive the 
defendant of his costs. 

Header now shewed cause, and said it was true that 
the plaintiffs were nonsuited at the trial, on the pro¬ 
duction of the pass-book, between these parties and 
the defendant; in which pass-book the present plain¬ 
tiffs appeared as partners with their father, for their 
names were used as such ; but in point of faet, they had 


truth of the pica and taken judgment of assets in J’uturo ; and he referred 
to Noell v. Nefson , 2 Sound. 217. TitUCs Prac. 6th ed. 1014. IJullwk on 
Costs, 2ded. 208. and to*the forms in Lil.Entr. 475. Tidd's Forms, 4th cd. 
2201. and Tidtrs .Practice, 6th cd. 1014. note c. The Court held that 
though the defendant, the administrator, was not personally liable to pay 
costs, yet that the plaintiff was entitled to be paid his costs out of the 
estate of the deceased, and that there was no reason why a person who 
had a lawful claim on the estate should he deprived of the costs incurred in 
recovering his debt and securing a preference by proceeding until he had 
obtained judgment to be paid out of future assets. Therefore though the 
executor Was not liable de bams jiraprius, yet that judgment might well 
he for costs, to be recovered de bonis Icstaloris quando aeciderint, and that 
therefore the rule should be absolute, and the costs of the application to be 
costs in the cause, and not to affect the defendant personally. 
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no interest in the transaction, and therefore he contended 
that the ground upon which this motion was made 
completely failed. 

Denman in support of his motion, now proposed 
to shew by affidavits that this action might have 
bqen brought by the plaintiffs in their own right, 
and that they knew that the debt had been satis¬ 
fied, and that they were proceeding vexatiously ; and if 
so, the cases of Comber v. Hardcastle (<i) and Crim- 
stead v. Shirley (b) were decisive authorities in favour 
of this application. 

The Court was at first strongly disinclined to re¬ 
ceive affidavits for this purpose; but for the sake of 
the argument, and to prevent the cxpcnce of another 
motion, they allowed Denman to go into them. 

The affidavits stated that the plaintiffs and their 
father, the testator, w ere in partnership together pre¬ 
vious to the year 1814, in which year a separate com¬ 
mission of bankruptcy was sued out against one of 
the plaintiffs, on which occasion the defendant and all 
the partners in the firm balanced and settled their ac¬ 
counts respectively. The affidavits went on to state as 
a further objection to the plaintiffs* right to sue as ex¬ 
ecutors, the belief of the defendant that the debt 
claimed in this suit, even supposing it still existed, 
was not recoverable by the plaintiffs as executors, but 
if recoverable at all was recoverable by the assignees, 
under the separate commission So that the plaintiffs 
well knew they had no right to sue at all, but still 
less in the character of executors. 

Denman therefore contended, that these circum- 


(а) 3 Bos, SfPul. 115. 

(б) 2 Taunt, llfi. and sec Hollis v. Smith, 10 Hast, 293; Zachariuk v. 
Page, 1 Bam. if Aid, 386. 
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1819. stances brought the care precisely within the decision 
Barnard and * n bomber and llardcastle. He submitted that the 
Executor’s ^ ourt w °uld hesitate before they laid down a rule 
of Barnard, which would sanction a plaintiff* in describing himself 
li i'oden. as executor, in order to exempt himself from costs. 

Abbott Ch. J. If wc were to direct a taxation of 
costs for the defendant in this case, I cannot help think¬ 
ing that our decision would be erroneous ; for I do not 
think this is a case within the statute of 23 //. 8. c . 15. 
giving the defendant costs. I do not consider, that in 
making an order such as that which we are now called 
upon to make, wc should be acting properly ; for when 
the whole matter comes to be discussed, it inav be ex- 

' a. 

tremely questionable whether such an order would be 
according to the justice of the case; and wc ought to 
be perfectly satisfied that we should be doing justice 
before we acted upon the decision in the Court of 
Common Pleas. In taking upon ourselves such a juris¬ 
diction, we ought to be well assured, that the defendant 
is really entitled to costs; but I do not think this a 
case in which w r e ought to be called upon to grant this 
application. 

Bayley J. The case of Grimstead v. Shirley , is dis¬ 
tinguishable from this ; because there it clearly appear¬ 
ed that the plaintiff having sued as executor, added 
a count stating a w cause of action for which lie might 
have declared in his own right. Before the statute of 
Clocester a defendant had no right to costs at common 
law. 'I he statute of Henry the 8lh, gives the defend¬ 
ant costs in cases where the plaintiff is non-suited; 
but that statute speaks only of contracts made between 
the plaintiff and another person, and does not apply to 
an action at the suit of an executor upon a supposed con¬ 
tract with the testator; and this distinction was hinted 
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at by the Court in Strange (a), i recollect ;t rase, in 
which an action having been brought tor diverting a 
water-course, against .a tenant who was a very poor 
person; and upon an application to the* Court of 
Common Picas, the Court obliged the landlord to pay 
the.costs, though he was no party to the suit ■, but 
there the costs were awarded on the ground that the 
defendant was merely a nominal party, and was sued as 
tenant, the landlord defending him (/;). I think how¬ 
ever the present ease is too doubtful to call upon tin- 
Court to interfere. 

JIoi.Koyu J. was of the same opinion. 

Kuie discharged. 

(o) Marsh v. I'. Uuu'ly, 2 Sim. \\07-r. ■ 'J'nttrrsnll v. (niioir, 2 ii'.s. 
Pul. 255, pir l ,onl Eldi.ii, C. -J. 

{ft) Pill? Doc (lem. Lori, V. Pro II Mut, 7 J'oooi. 9j 2 1 60 j Ci A hid. 

309; Putin. Ejects 417 ; Jfi</.; .■/ v. 1hot. 7 Ttumt. 1H; U',hh v. JPard, 

7 T. R. 296 ; a M. ^ S\ 2^.5; (, Pa,ml. 12:’.. 
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OP Haunabd, 

ftifainst 

Hioden. 


Birkett and others against Willan and OTHERS. 


Friday, 

S'or. liiih. 


COM i \ moved for a rule to shew cause vv by the "Where a new 
. , , . , .. , , . . trial is grunted 

master should not he directed to review his tax- alter verdict for 

at ion, and allow the plaintiff the costs of a former trial tllt ‘‘ U k ‘ ndlin, » 

„ , , 1 on the ground 

of a misdirection of the Judge, and sucti rule is silent as to costs, and the plaintiff succeeds 
ou the second trial of the cause, lie i •• not «‘ntitled to the costs of the first trial, [a) 


(a) Where the rule is silent a, to most,, nml a second trial t^kes place, 
the costa of gte first trial arc never id lowed in K. 15. whichever tray Xhc v<v 
diet may befAund on thc^second trial, Jettison v. I Jo Him,, ant*, ‘20 and 22, 
per Bayley J. and cuscs there c’tod. In general, where the plaintiff s {li¬ 
mits to a nonsuit in conHOi|uenoc of the direction of ilia Judge, the (.'em" 
will grant a rule for the nonsuit to beset aiiileand a new trial had. expro.vdy 

without costs. Ilnrrui \. liirth'ft,y, p. P><in v. 

Rep. 670. And tlie same lias been done in other instaii'-os. V’./ucVv. 
Ifoiffc, J H'ih. 146, V. P. Hnchham v. Jtwup, J If Va. .'5.52. So in P.d'o y.thn 
East India Company, Sayrt's Law of Costs, id. 176^, p. Ion. 1 Ufa. Rep. 
298, S. C,; 2 Purr. 1216, S. t'. where n verdict for the plaintiff was set 
aside, on the ground of evidence having been admitted at. the trial ot the 
usage and custom of merchants, the Couit set aside the verdict, without 
costs. And in v. Soon i T. 13JC, ]■', !>. 10, MSS. it was laid 

down by Lotd hi/, nbnron^i. I'. -I. tlm;. ie "1! r -<c-j e 1 .re the ;nrv have 
given a perverse vurdict, t ie Court r ill gun: a new i.i.d without costs. 

? I, 
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of this action, the verdict obtained by the defendant 
on that occasion having been set aside on the ground 
of a misdirection of the learned Judge by whom the 
cause was tried, and a new trial awarded, in which the 
plaintiff succeeded, and obtained a verdict. The mas¬ 
ter in taxing costs had only allowed the plaintiffs the 
costs of the second trial. He admitted that it was a 
general rule, that where a plaintiff is nonsuited, or the 
verdict is found against him, he is not entitled to costs; 
but he submitted that this case was distinguishable from 
that general rule, inasmuch as a new trial had been 
awarded on the ground of a misdirection in point ot 
law by the learned Judge who presided at the first; for 
the plaintiff on that trial did not fail in recovering a 
verdict from any fault of his own. No authority un¬ 
doubtedly was to be found in support of the motion. 
Hut suppose instead of moving for a new trial, the plain¬ 
tiffs had tendered a bill of exceptions to the learned 
Judge’s direction, and that the latter had sealed it; 
and upon a writ of error being brought, a venire de 
novo was awarded, he submitted that the plaintiff would 
stand in the same situation as if the jury had found 
for him upon the first trial. It is said inanole to Mr. 
Serjeant Wiliams' edition of Saunders, that under 
such circumstances the plaintiff shall be put in the 
vime situation as if he had succeeded on the first trial; 


(Pochin v. Pawley, I Ilia. Rep. 670; Phillips v. Fowler , Corny n Rep. 525 j 
Homes, 441 ; Wittes ,* 448 .) but that where the verdict proceeds from a mistake 
or error in the jury, the new trial is granted on payment of rosts ; even¬ 
tually the Court directed under the particular circumstances of the case, 
that the costs should abide the event.—See nlso Hole v. Cove, 1 Sfra• 642; 
Matrmv v. Hull, 1 llurr. 12; /fright V. Kynon, 1 Burr. 393 - 1 ; Tidd , 936 . 
Where the cause was taken by mistake, the Court refused to make the 
payment of costs a condition of the rule for a new trial. Kthrington v. 
Kemp, Blast. T. 1815, April 19. lit nth moved for a new trial, the cause 
hnving been taken as an undefended one by mistake, and it was not in 
the paper. The Court granted a rule nisi, which was afterwards made 
absolute. Toddy, contra, endeavoured to maintain that the new trial should 
only he granted on paymcul of coats; hut the Court did not a 9 Mnt to thin 
argument. 



tn the Sixtieth Year op GEORGE Ilf. 


6.85 


iintl for this several authorities are cited. In a late case 1819- 
of Jackson v. f Fa Ham («) it was held, that the defend- Birkktt 
ant having applied for and obtained a new trial after 0 , . UFR " 
a verdict against him, instead of going down again to Wuuir 

.-1 .. , AND OTHERS. 

trial gave a cognovit confessing the action, he was 
liable to pay the costs of tlic former trial. 

Pi.a Curiam. The case last cited is clearlv an au- 

w* 

thorily against this application, because there the 
plaintiff succeeded. In the present case, it is admit¬ 
ted that the plaintiff failed in the first action, by having 
a verdict found against him ; nothing can be clearer 
than that he is not entitled to ihe costs of the trial in 
which he has failed. We are called upon to suppose 
a case which does not exist, and thereby concede 
grounds for founding this motion. The practice of 
the Court applicable to cases of this description has 
been long established, and we ought not hastily to 
break in upon it. The rule is clearly sctllcd, that 
a plaintiff who fails in bringing his action is not en¬ 
titled to call upon the defendant to pay his costs, even 
though he afterwards succeeds upon a new trial. Tile 
case ol' Lickharrow v. Mason (b) is a clear authority 
upon this point, for there iL was held, that where a 
venire de novo is awarded, the party succeeding is 
only entitled to the costs of the second trial. 

Rule refused. 

si a ic, iy. a.) r> T.u. 1.11. 


Baildon against Pitter. 


Friday, 

.A or. l‘)th. 


K EADh R, m the course of last i erm, obtained a A defendant 

. , , ..,,, , residing within 

rule to shew cause why upon payment ol 8t. the the jurisdiction 

defendant should not be exempt from costs, pursuant Uc-VAc^Ui'fortlVo 

city of Hath , is entitled to bo sued in that Court for a debt under 10/. though the ran so of 
action accrued and the plaintiff resided out of the jurisdiction. And if such mi action he 
brought clsewaere, the Court, on motion, will deprive the plaintiff of costs, (a) 

/<ti The Court of Requests for the city of London did not formerly 

2 V <i 



tw > 


BaIJLDOK 

against 

PlTTEtt. 


Unilcr the 
Ijomlun Court 
of Conscience 
art, the prac¬ 
tice is to stay 
proceedings, on 
paying the 
money without 
costs and not 
to require a 
suggestion. 


The defendant 
cannot enter a 
suggestion on 
the roll under 
the Middlesex 
Court of Con¬ 
science aet, 
where a ver¬ 
dict is found for 
If. damages, on 
an issue taken 
upon a |>lea in 
abatement of 
■usisnenntr. 


CASES in MICHAELMAS TERM 

to the 45 Geo. 3. c. 67- u An act for the more speed/ 
and easy recovery oi‘ small debts within the city of 
finth , _ and the liberty and precincts thereof.” And why 

hold jurisdiction over causes, unless both the plaintiff and defendunt were 
resident in the city. Brooks v. Moravia, 2 lien. Bla. Rep. 220. but under 
the 39 and 40 Geo. 3. c. 104, the jurisdiction of this Court is extended 
to debts not exceeding 5/. due to any person or persons, whether resjding 
within the city or elsewhere. But the hardship which this provision has 
imposed on plaintiffs, lias been tin* subject of observation, and is said 
to render it necessary, that the Court should not extend the methods 
of redress pointed out by the statute, beyond what the terms of it will strictly 
warrant. Board v. Parker, 7 East, 50. The Birmingham Court of Requests 
act also, (47 Geo. 3. sess. 1. c. 14, loc. and pers.) does not require the 
plaintiffs to reside within the jurisdiction, or the cause of action to accrue 
there, in order that the jurisdiction of the Court may attach; and no per¬ 
son to whom a debt, or cause of action of a certain nature, not exceeding 
5/. is owing from n person resident within the jurisdiction of that Court, 
canrccovcr any costs if he sue elsewhere than in that Court. Jjces v. Ro- 
gen, 4 Taunt. 150; Tidd, 989. The London Court of Conscience act ex¬ 
tends to actions brought against uttoraies, for debts not amounting to hi. 
and the Court in such a case will grant a rule for staying proceedings, on 
payment of the debt without rosts, without obliging the plaintiff to enter 
a suggestion on the roll, Robinson v. Tickers and another, Trin.'V. 1816, Juno 
29. Spankie. moved to stay the proceedings in this case., on payment of the 
debt without costs, lie stated that the action was brought against an at¬ 
torney for less than hi. ; that the attorney resided and carried on business 
in the city of London, and within the jurisdiction of the London Court of 
Conscience act, and that he occupied a house there jointly with his part¬ 
ner. lie contended that the clause extends the case to allornies, notwith¬ 
standing any claim of privilege, and that the practice was to stay proceed¬ 
ings upon paying the money without costs; for there was nothing in the 
clause respecting attornies, as to entering a suggestion on the roll. (mnyn, 
nmicus cunee, said he had obtained a rule in that form this Term, llolroyd 
J. at first asked if the faets should not be entered on the roll by way of 
suggestion, but afterwards a rule msi was granted in the terms prayed. And 
see Dunsterv. Day and Smith, 8 East, 239 ; Foott v. Coare, 2 Bos. & Pul. 
588 ; Barney V. Tuhb, % Hen. Bla. 351; Lawson v. Moggridge , 1 Taunt. 397. 
And a suggestion cannot be entered under the statute 23 Geo. 3. c. 33. 
in order to entitle the defendant to double costs after judgment by de¬ 
fault and writ of enquiry, but only Where there has been a trial. Harris v. 
Lloyd, 4 M. tSf S. 1 7 1. Tidd, 993. The defendant is not at liberty to enter a 
suggestion on the roll, under* the Middlesex Court of Conscience act, 
where a verdict is found for h.'damages on an issue taken on a plea in abate¬ 
ment of misnomer. H'ekhcn v. Lt Pelletier, llil. T. 49 Geo. 3. Assumpsit 
for money had ami received. The defendant pleaded misnomer in abate¬ 
ment, and issue being taken thereon, a verdict was obtained for the pis in¬ 
ti H, with 1*. damages. Gaselec moved to enter a suggestion on the roll 
under the Middlesex Court of Conscience act. Garrmo and Espinasse 
shewed cause. The ( ourt held that the act did not apply to issues of this 
description, and discharged the rule. 
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the. plaintiff should not be restrained from suing out ex- 1819. 

ecution in this cause. „ 

Baii.dox 

r < ... nifaimt 

lhe ease disclosed upon the allidavits was this Pitter. 

The action was in assumpsit upon a promissory note 
made by the defendant in London for payment of 10/. to 
a tradesman for goods sold and delivered there, and there 
indorsed to the plaintiff, and a verdict was recovered in 
this Court for 8/. at the second Sittings in last Term. 

The plaintiff and defendant resided in London when 
the cause of action arose there;, but the defendant after¬ 
wards removed to the citv of Bath, and resided there 
at the time the action was commenced ; and the ques¬ 
tion was, whether the plaintiff was to be deprived of 
his costs by virtue of the 45 Geo. 3. c.67. 

Chitty now shewed cause against the rule, and con¬ 
tended that the action was well brought in this Court, 
and that there was nothing in the provisions of the Bath 
Small Debt act, which could compel the plaintiff to 
sue the defendant, within the local jurisdiction. He 
submitted that the act was passed solely with a view 
to the recovery of small debts contracted in the neigh¬ 
bourhood of Bath, as appeared from the preamble of 
the act. The motion was founded upon the 47th sec¬ 
tion of the act, which though general in its terms, must 
yet be considered as supposing that the debt had been con¬ 
tracted within the jurisdiction of the inferior Court, which 
was not the ease here; and the Court, in construing this 
act of parliament, must look to the policy and object 
which the legislature had iii view. The Court would 
not extend the operation of this statute, unless there 
were words which clearly and distinctly comprehended 
this case. If the Court were to consider the jurisdiction 
of this inferior Court as extending to the recovery of 
debts contracted out of its limits, such construction 
of tne act would lead to the most mischievous conse¬ 
quences. Suppose a defendant contracting a debt in 



63d 


i8iy. 


Baildok 

riXfii </.'< 

1’inEH. 
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Yorkshire , chose lo go and reside in Bath, would the 
Court say, that the plaintiff was bound to carry his 
witnesses from the former to the latter, in order to re¬ 
cover his debt? and yet such was the proposition to be 
contended lor on the part of the defendant. The act 
gave the Court no power of compelling witnesses out 
of the jurisdiction to allend, so that the plaintiff might 
be totally unable to prove his debt. In Buc. Ab. til. 
Courts, I). 4. and in Rol. Ab. 545, (3, it is laid down, 
that the jurisdiction of inferior Courts is to be construed 
strictly, and that such Courts have no cognizance over 
debts contracted out of their limits. S.P. 1 Leo. 50. In 
'Trevor x. Wall ( a ) it was held, that in an inferior Court 
I he declaration must allege, that the money was had 
and received within the jurisdiction, as well as that the 
defendant promised to pay it. In furtherance of his 
argument lie also cited Rex v. Dtimer {b). 


IiAyi.i.y J. — That was the case of a common law 
Court extended by an act of parliament, and conse¬ 
quently does not affect the present, which is a Court 
entirely new, and owing its origin to the act of par¬ 
liament. 


Reader, in support of the rule. The Court of Re¬ 
quests at Bath derives it authority from this act of 
parliament, and therefore all the arguments which 
might arise from decisions referable to inferior Courts 
of commorr law jurisdiction, have nothing to do with 
the present case. W here a new Court is created by 
act ot parliament, its -authority must depend entirely 
upon the construction of the act which gives it juris¬ 
diction. 1 lie Court therefore in deciding the present 
question must have reference only to the act of parlia- 


t n ; 1 T.R. 151 , 


(b) 6T.lt. 212. 
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ment under consideration. 'hales cr obsen atioiis 
therefore may arise, as to the hardship of the phiintilV’s 
case, cannot be taken into the account, in deciding 
this question ; but evfin such arguments would be of 
little .avail, because the plaint ill* himself Might have 
gone to Hath to prove his own case, and there!ore he 
coifld not labour under the same difficulty to which 
be would be subject in the superior Courts of Hestmin- 
ler Hall, where lie could not be a witness iu his own 
cause. This question turns upon throe clauses of the 
act* the first., twelfth, and Lweniv-seroud. The sim- 
pie question is, whether this was a debt recoverable 
under the last mentioned clause wiLfiiu this jurisdic¬ 
tion. liy that clause it is provided, il that any debt or 
debts due to any person, whether such person shall re¬ 
side within the jurisdiction of the said Court or not, 
shall be recoverable against any debtor reo-.lcnl within 
the said jurisdiction.” l.pon llii- clause therefore tin- 
whole ease depend-. As to the observation founded 
upon s. dd, by which a power is given to the inferior 
Court to summon witnesses resident only within the 
jurisdiction, such observation can have no weight in 
the case, because tile same objection would arise even 
in cases before the superior Courts, if a witness chose 
to remove out of the reach of their process. This 
Court has no power to compel the attendance of n 
witness residing out of its jurisdiction, and theicfore 
the objection relied upon would apply v^itli equal 
weight to the jurisdiction of every Court in the king¬ 
dom, whether local or general. 


1819- 


Haildon 

multilist 

I’lTXKR. 


Abbott Ch. J. We cannot look to the policy of 
acts of parliament of this description, oi to the motives 
of the legislature for ilieir enactmentnor can ue at¬ 
tend to the particular inconveniences that may arise 
in the course of their operation. We must gi\e effect 
to the plain language, of the legislature, according to 
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1811 ). 


lUix.Dox 
J J i'l I EH. 


llu- fair interpretation of llu 1 words of tho acl. It seems 

to me, that the language of the Kith section is too large 

to admit of any douhf. Ft piits the jurisdiction of the 

commissioners. upon the residence o!‘ the defendant, where 

the sum to he recovered does not exceed 10/. Rv tFiis 
*■ •> 

section, the commissioners are entitled to decide be¬ 
tween patty and parly, in ail these enumerated causes, 
where the amount does not exceed 10/. Then comes 
the* C‘2d section, which enacts, tl Tliat from and after 
the meeting of the said commissioners, it shall and may 
he lawful to and for any person or persons (whether 
such per.->on or person* shall reside within the jurisdic¬ 
tion of the »aid Court or not), having any debt or debts 
on the balance of account or otherwise howsoever, 
not exceeding the value of 10/. due or owing, or be¬ 
longing to him, her, or than, in his, her, or tlieir own 
right, or in the right of any other person or persons, or 
as executor or administrators, guardian, assignee, or 
trustee to any person or person*, or due or owing to 
aim a i chamberlain, town-clerk, or other officer to any 
body corporate, or collector of any rates or taxes, eras 
clcik or other officer to any commissioners, or to any 
club or friendly society duly associated and constituted 
by the statutes in that ease made and provided, or in 
anv other maimer whatsoever, inhabiting, residing, or 
being within the said city, or the liberty or precincts 
thereof, or within cither of the several parishes, &c. 
as aforesaid, to apply to the clerk of the Court for tlie 
time being, See.”* This clause first limits the jurisdic¬ 
tion to 10/.*,- and next it provides, that any person, 
whether residing or not within the jurisdiction, may 
cause a person residing within the jurisdiction to ap¬ 
pear to a summons ot* the Court to answer his plaint 
or suit; and then follows the prohibitory clause, namely, 
the 47th, which declares, that the party who sues in 
the Courts of Westminster Hall for a debt which he 
might have recovered in that Court, shall not be en- 
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titled to bis costs. Jt is impossible for us, without 
adopting too narrow an interpretation of the words of 
the act, to say that this plaintiff might not have sued 
the defendant in the Court of Requests below; and if 
he might, I think he is not entitled to costs* It might 
be very lit for the legislature to consider whether the 
prohibitory clause ought not to contain some proviso, 
declaring that it was not to be held to extend to the 
ease of a plaintiff who should reside beyond the limits 
of the jurisdiction. That however not being done, we 
are bound by the language of the statute to say, that 
this was a debt which might have been recovered at 
Bath, and consequently that the plaintiff is not entitled 
to costs. 


1819. 

Baimjox 

against 

PlTTKR. 


Bayley J. If this was a common law Court which 
had sought to extend its cognizance to subjects of a 
new jurisdiction, I think the common law principle 
would apply, anti consequently they could not extend 
it to any debt not arising within the jurisdiction. This 
however is a Court of Requests, constituted by a spe¬ 
cial act of parliament; and looking to the £ 22d section, 
it appears to me that the true construction of the act 
is, that itexteuds to all debts under 10/. wherever con¬ 
tracted, provided they are owing from parties resident 
within the limits of the commissioners’jurisdiction. 

Holkoyd J. 1 am of the same opinion. If it was 
the intention of the legislature to limit the jurisdiction 
of this Court to r causes of action arising exclusively 
within the city of Bath and its precincts, I think they 
would have used words to carry that intention into 
effect. Having however given a juiisdiction to the 
commissioners over every cause of action, provided the 
debtor is resident within the city or its precincts, with¬ 
out confining it merely to causes of action arising 
within the jurisdiction; we are boiuld to give effect to 
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Baildox 

ftgiiinst 

fl l TEH. 


the general words, unless we could see from oilier sec¬ 
tions of the ael of parliament something to restrain 
the jurisdiction, and to shew that it was the intention 
ol the legislature to restrain the operation of the general 
elause. There are, however, no other clauses restrain¬ 
ing the intention of the legislature, and I think wc are 
bound to give effect to the intention as we find it Ex¬ 
pressed. 


Best J. It may be extremely inconvenient for a 
creditor, residing at a distance from Balh, to goto that 
city for the purpose of suing a defendant there residing ; 
but that is a matter not for us to decide; for it appears 
to me, that the legislature has declared, that if the de¬ 
fendant be resident in Balh, wherever the cause of 
action arises the plain till’ is bound to proceed against 
him in Bath, if the debt be under 10/. Wherever the 
plaintiff resides, has nothing to do with this question; 
for if the defendant resides in Balh, and the debt be 
under 10/. he is unquestionably entitled to be sued in 
that, city. That may be attended with considerable 
inconvenience to the plaintiff, but it is an inconve¬ 
nience which can only be remedied by the legislature. 
V\ e should not he construing the act of parliament, 
hut legislating, if we gave it a different construction. 
The objection suggested, that this inferior jurisdiction 
has no power to compel the attendance of witnesses 
residing out of its jurisdiction, is an objection equally 
applicable to evdry Court in the kingdom, where such 
Court has no power to enforce the attendance of wit¬ 
nesses. The debt here follows the person, and I think 
we are hound to decide in conformity with the policy of 
the act, the object of which was, to restrain parties from 
bringing actions in Courts, where the costs must ex¬ 
ceed the amount of the debt. 


Rule absolute. 
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Hex against The Sheriff of Devon, 


IS 19. 

Friday, 
Mv. 19th. 


Jg AYLEY on a former day obtained a rule to shew 
cause vvhv the Sherifi’ of Devon should not be al- 
lowed five days to make his return to aji.fa. issued 
out of this Court on the CGlli of July last, on the ground 
that a writ of extent had been delivered to him out of 
the Court of Exchequer, to levy upon the defendant’s 
goods in satisfaction of a Crown debt; and as that writ 
was entitled to priority, he was not yet in a condition 
to make a return to the Jr. fa. 

{«) Jn U^Us v. Piekman, 7 T. R. 171, the Court, upon the application 
of the sheriff, enlarged the time for his making a return to a writ of Jlcri 
facias, upon a suggestion of a reasonable doubt, whether the goods seized 
under the writ were not hound by an extendi facias, afterwards issued at 
the suit of the Crown for malt duties, for the purpr-.i of inducing the 
plaintilf to resort to the Court of Exchequer, to try the right to take, the 
property in execution. Thurston v. Thurston, 1 Taunt. 120. So in the 
case of King v. Bridges, 7 Taunt. 294, the Court of C. P. staid the pro¬ 
ceedings in an action brought by the assignees of a bankrupt against the 
slier ill', for taking goods in execution after notice of the bankruptcy, until 
the sheriff was indemnified to the satisfaction of the prothonotary. 7 Taunt. 
291. And the same doctrine as to the propriety of prctecting the sheriff, 
by granting him time to return the writ, Ac. where the right to the goods 
is coatcstcd between two parties, is laid down, 1 Sir IK Bin. Rep. 205-6; 
Shaw v. Tunbridge, 2 Sir IK Bin. Rep. 1004; Baines v. Nelson, id. 1181; 

Cant/di. 218, 522 ; 1 Stark. 45, Barnard v. Leigh; Tidd, Gth ed. 1005. 
So where it appeared by affidavit, that a writ of extent and a fieri facias 
bad been issued on the same day, the Court refused to allow a venditioni 
exponas to be issued, to compel the sheriff to sell the goods under the ren- 
ditioni ixponas. Anon. Ilil.’Y. Jan. 11, 1815. Peake moved for a rule 
to shew cause why a writ of venditioni exponas should not beYssaed, to com¬ 
pel the slicriffto sell the goods under a fieri facias. It appeared that a writ 
of extent had been issued against the goods of the defendant, tested on the 
same day as the. fieri facias. Lord F.Uenborough Ch. J. Should not this ap¬ 
plication be made to the Court of Exchequer ? The Court of Revenue is 
the proper Court. Exparle Calvert, cited in exparle Wilson, 1 .Anst. 209. And 
per Le Blanc J, if weordcrod a venditioni exponas, the sheriff would be direct¬ 
ed to pay the money into the Exchequer. Bmjley J. Such an application 
as this was refused by the Court of Common l’lcas, in Thurston v. Thurs¬ 
ton, 1 Taunt. 120. Per Lord Ellenborough, Ch. J. With respect also to the 
merits, this point was much considered; and wc gave our opinion at much 
length in Thurston's case, 16 Bust, 254, which must be still in recollection 
©f many. Rule refused. 


The Court al¬ 
lowed 5 days' 
time to the 
Slicriffto make 
his return to a 
fieri facias, on a 
suggestion of a 
difficultyoccasi- 
oned by a writ 
of extent having 
been afterwards 
issued at the 
suit of the 
Crown; but the 
rule for further 
time was 
granted on pay¬ 
ment of 
costs, (a) 


Where a writ of 
extent, and a fi. 
fa. were issued 
against the 
goods of the 
defendant 
tested on the 
same day, the 
Court of K. B. 
refused to grant 
a writ of vendi¬ 
tioni exponas 
on the return 
to the fi. fa. 
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Kex 

against 

The Siiehiff 
OF Disvox. 


A. Moore now shewed cause against the rule, upon 
an affidavit stating that the Sheriff had notice on 
the Oth of October from the plaintiff’s attorney, that 
the plaintiff would expect the money levied under the 
ji.fa. by the first day of this Term ; and that if he neg¬ 
lected so to do, it would he at his peril. He contend¬ 
ed, that under these circumstances the Sheriff was 'en¬ 
titled to no indulgence, having had the whole of the 
long vacation to make his return and advise upon the 
course it would be proper for him to pursue, w ithout 
prejudice to the proceedings under the extent. In all 
events this indulgence must be upon payment of 
costs. 


The Cor n r said, that such applications ought not 
to be encouraged, as they tended to delay justice; but 
as there might be some difficulty in making the return 
for the cause assigned, it was not unreasonable to en¬ 
large the time until Monday next. It must be how¬ 
ever upon pa} T ment of costs. 

Rule absolute, on payment of costs. 


Friday, 
Nov. lilth. 


Kingston against Haychurch. 


The Court will A CTION for words, “that the plaintiff had burnt 

not grant a rule jtjL. . 

for setting aside her own child.” The defendant having suffered 

after judgment judgment to go by default, damages were assessed 
l>y default, on the ground, that the under-sheriff directed the jury to consider the poverty 
of the defendant in mitigation of damages, (a) 


(a) But the Court will set aside their inquisition, if the sheriff has mis¬ 
directed the jury in point of-law. A judgment by default, in an action 
for use and occupation, amount? to an admission that the defendant Occu¬ 
pied a house under the plaintiff, who need not prove that it was his own 
house; and if the defendant were to insist that he did not occupy the par¬ 
ticular house to which the evidence has been directed, but some other, he 
Suffering judg- must prove the fact. And in Davis v. Iloldship , East. T. 1814, May 2Qth, 

ment by de- Scarlet shewed cause against a rule obtained by Denman y to set aside the 

fault in anac- inquisition returned on a writof enquiry, inanaction for useand occupation. 
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upon a writ of inquiry before the slicrifTs deputy, 


The rule had been obtained on pic ground of the misdirection of the sheriff, 
who held, that the plaintiff was bound to prove that the house, for the rent 
of which the action was brought, belonged to him. It was contended in 
support of the rule for setting aside the inquisition, that such evidence 
was^ unnecessary, and that the attention of the jury ought only to have 
been directed to the amount of the damages which the plaintiff had sus¬ 
tained. Lord Ellcnharough Ch. J. The defendant has admitted upon the 
record, that he occupied a house under the plaintiff, and if the action is 
only brought for a sum due for the occupation of one house, the burden 
is thrown upon the defendant of proving that he did not occupy this house, 
or that he occupied another. Scarlet then said, that the rule ought only 
to be made absolute upon payment of costs. Rut, per Lord Ellenborough 
Ch. J. The defendant cannot lie allowed costs in the casp of n misdirec¬ 
tion of the sheriff. Per ('urimn. Rule absolute, but not with rosts. And 
see other instances, where the. inquisition has been set aside for a mistake 
ill law, Woodford v. Eades, 1 Sira. 42!); Parr v.'Purbcek,' J& Mod. 19fi, 
Tuhl, fith ed. (ill. The Court will not interfero on behalf of the plaintiff 
to set aside the inquisition, where (he plaintiff has not got a verdict for 
his full demand, on the ground of his having given no evidence in respect 
of part of it; nor will the plaintiff be allowed to enter a nolle prosequi 
as to that part; but if any particular sum demanded was not presented to 
the attention of the jury, the plaintiff may recover it in another action. 
Anon. East. T. 1 K 1 f> , May 8th. Gaselcc shewed cause against a rule ob¬ 
tained by Walton on behalf of the plaintiff, to set aside an inquisition 
which was in the plaintiff's favour, on payment of costs. It appeared that 
the action was for a bill of exchange, and for duties of wines, &c. the. 
plaintiff not being able to prove bis claim for the duties, took a verdict 
only for the amount of the bill of exchange. Walton contended, that the 
duties were withdrawn from the consideration of the jury, but that fact 
did not appear in the affidavit. Dampier J. If the demand was withdrawn 
altogether from the consideration of the jury, there is a case of Seddon v. 
Tutop, G T. R. (>07, which renders this application to the Court unneces¬ 
sary. Lord Ellenhwough Ch. J. We should he very glad if we could, to 
aid the justice of the ease ;l>ut a writ of enquiry is the same as any other 
trial, and it would be a dangerous precedent to prevent any party, who has 
tried his chance at a trial, but has not brought forward all the evidence 
which upon consideration lie is able to do, to permit him to go to trial again. 
Walton then prayed that the Court would allow him to enter a nolle prose¬ 
qui to all the counts but the first, or make the defendant undertake not 
to plead the. judgment in bar to any further action Scdper Curiam. It 
cannot be doue. JJampicr J. The course would be for the defendant to 
plead this judgment in answer to any future action, and you will reply 
that it was jtot the same identical consideration, and then the question 
would come fairly in issue. On Gaselce’s throwing out an intimation of 
some accommodation, the Court strongly recommended it; and see 
further as to the point agitated in this case, besides the authority cited. 
Gulliver Y. Drinkuiater, 2 T> R. 2til, 


1819. 


KlXGSTOtf 

against 

IIatcuubcu. 

lion for use 
and occupation, 
amounts to mi 
admission that 
the defendant 
held a house ot' 
the plaintiff, 
who need not 
shew that it 
was Lis house, 
anil it lies upon 
the defendant 
to prove that he 
did not occupy 
the particular 
house to which 
the attention of 
the jury has 
beon directed: 
on setting aside 
a verdict for a 
misdirection of 
the sheriff, the 
defendant will 
not be allowed 
costs. 

The Court will 
not set aside an 
inquisition, 
on behalf of the 
plaintiff, when 
he has not ob¬ 
tained a verdict 
for his full de¬ 
mand, though 
no evidence is 
given on one 
part, of the de¬ 
mand, nor will 
the plaintiff be 
permitted to 
enter a noli pro¬ 
sequi as to that 
part. 
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Kivoston 

against 

ITaychubch. 


Monday, 
Nov. 2‘il. 

Whore an at¬ 
torney applied 
to lie re-iulmit- 
etl, after omit- 
tin(? to takeout 
his certificate 
for two years, 
it was held, 
that in order 
to admit him 
without pay¬ 
ment of arrears 
of duty, he 
must swear dis¬ 
tinctly, that he 
has not practis¬ 
ed in the inter- 
ral. (a) 


CASES in MICHAELMAS TERM 

when the jury gave the plaintiff 20s. which not being 
sufficient to carry costs under the statute, 

t 

Adolphus now moved to set aside the inquisition 
returned on a writ of inquiry and damages awarded, 
on the ground that the under-sheriff had desired the 
jury, in estimating the damages, to lake into consider¬ 
ation the circumstance that the defendant would have 
to pay her own costs, and that she was a person in 
very moderate circumstances. 

IIo r.R oyD J. said lie thought this was not a sufficient 
ground for setting aside the inquisition, inasmuch as 
he was not aware that the under-sheriff’s direction to 
the jury was contrary to law. 

Rule refused. 


Ex-parte- 

QOWLEY moved to re-admit an attorney of this 
Court upon paying a small fine, upon an affi¬ 
davit, that for two years last past lie had omitted to 
take out his certificate, in consequence of ill health 
and embarrassed circumstances ; but the affidavit did 
not state, that during that time he had not practised 
in this Court. 

0 

A 

Tiie Court' said, that in order to exempt the gen¬ 
tleman from the payment of the arrears of duty, he 
must positively state, that during the interval he had 
not practised in this Court. Otherwise he must pay 
the arrears, and a fine of twenty shillings. 

Cowley took his rule upon these terms. 

(n) Vide Anon . ante, lixparte Bartlett, ante., 207; Anon- ante , 
557, note ; lixparte Frott, an/e, 55H. and other rases, it. 
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Wilson against Hunt. 


JpLATT on a former day moved to set aside the 
interlocutory judgmeut signed in this ease for ir¬ 
regularity, the alleged irregularity being, that judg¬ 
ment was signed before the time for pleading had ex¬ 
pired. 


Andrews now shewed cause, and said that the single 
question was, whether a Judge’s order on summons for 
the delivery of a bill of particulars, which order was 
not drawn up nor served upon the plaintiffs attorney, 
operated as a stay of proceedings. The facts were, 
that the defendant’s attorney took out a summons for 
the plaintiffs attorney to deliver a bill of particulars, 

(a) So in Sedgewick v. Alhrton , 7 East, 512, it was held, that the plain¬ 
tiff is not hound to notice an order for time to plead, obtained by the de¬ 
fendant,, unless the order is drawn up and served, for otherwise a door 
would be opened to mistakes and perjury, with respect to the terras upon 
which the order was granted; and judgment may consequently be signed 
as for want of a pica, as if no such order had been obtained. So the consent 
indorsed on a Judge's summons for changing the vrtvue, &c. hinds neither 
party, unless the order be regularly drawn up and served in pursuance 

thereof. Joddrel v. -, 4 Taunt. 253. So in pleading, the plea must 

be delivered or filed at length | and the delivery of a paper, with the words 
General Issue upon it, &c. is not a sufficient plea t.o prevent the plaintiff 
from signing judgment. Gibson v. Houseman. East. T. 1816, May 22d. 
Pollock F. moved to set aside a judgment, signed as for want of a plea. 
The plea delivered was not written out at length, hut only contained the 
words “ the general issue,” though it was on the proper stamp. It was 
brought back to the defendant’s attorney by the clerk of tljp plaintiff’s at¬ 
torney, who said he objected to it on the ground that there were many 
general issues, and this pica did not shew what the general issue was 
which he meant to plead; on which the defendant’s attorney added the 
words “ non assumpsit," and the plaintiff’s clerk carried it away. He con¬ 
tended, that tins was an acceptance of the plea, and plaintiff should not 
have signed judgment after it. And that, this plea was the same as the 
usual entry in the general issue book. Sed per Bay ley J. That is not 
sufficient; the acceptance was only by the clerk; you cannot have the 
rule without an affidavit of the merits. Rule refused. 

See also Barnes, q. t. v. Skinner, in which a similar note was held to be 
no plea; and it was said, that pleas delivered to attornics most be drawn 
up in the same manner as when they arc to be left in the office. Banits, 
23#; see also Ifartnp r. .hakes, MSS. T. G. 31 . 1, 3f, & S, 70W. 


1819. 

Monday, 
Nor. 22d. 

A.Judge’s order 
for the delivery 
of a hill of par¬ 
ticulars doca 
not stay pro¬ 
ceedings, unless 
it is drawn up 
and served 
upon the plain ■ 
tiff’s attor¬ 
ney. (a) 


A plea being 
merely the 
“ general is ■ 
sue win as- 
sumps it," is'* 
mere nullity, 
nud judgment 
signed for want 
of a plea, will 
not lie set aside, 
without an affi¬ 
davit of the 
merits, though 
the plea was 
accepted by the 
plaintiff's clerk. 
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WllSON 

against 

Hunt. 


nnd the Judge, at chambers, directed that an order 
should issue for that purpose ; but the affidavits upon 
which this motion was made, did not state that the 
order was jn point of fact drawn up, nor that it was 
served upon the plaintiff’s attorney. 


The Court said, that the mere drawing up of the 
order, supposing that fact to have been established in 
this case, would not operate as a stay of proceedings, 
unless it was actually served upon the plaintiff's attor¬ 
ney. Here it did not only appear doubtful whether 
the order was served, but whether it had ever been, in 
point of faet, drawn up. The affidavits in support of 
the motion should have removed all doubt upon these 
points, in order to give the defendant the benefit of it. 

llulc discharged. 


Monday, ElSTON E dgCMlSt MoRTLAKE. 

Nor. ’iid. 


Affidavit to 
hold to hail, 
stating that de¬ 
fendant was in¬ 
debted to plain¬ 
tiff on a hill of 
exchange, pay¬ 
able to a third 
person at a day 


E. LA IVES moved to set aside the bail bond in 
* this case, on the ground of the insufficiency of 
the affidavit to hold to bail. The action was brought 
upon a bill of exchange, drawn upon and accepted by 
the defendant; and the affidavit to hold to bail, after 
stating these circumstances, went on to stale, that the 


uo £ • pas . t> bill was payable at “ JJammonds and Co." at a cer- 

sufficient, with- 1 J 

out stating at tain dav nyw passed. He submitted, that the affida- 

wliat day the. " • n 

bill was pay- vit should have slated m terms what the day was. 

outbhcSSngtlu" Another objection tvas, thaL upon the affidavit, the 


connexion be¬ 
tween tin; payee 
and the plain¬ 
tiff. r«) 


bill appeared to be drawn payable to a third person, 
without shewing that the plaintiff had any connection 
w ith it. 


Best J. held the affidavit to hold to bail quite suf- 

f a) See other cases, f hittij on Bills, fith cd. 440, 7,8; but an affidavit 
of debt against the acceptor of a bill of exchange, without stating that it 
was payable at a day past, or otherwise showing that it is due, is insufficient. 
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ficicnt; for, as to the first objection, if in point of fact 
the bill was payable on a certain day now past, the 
statement in the alhdavit was sufficient; and as to 
the second objection, it sufficed that the plaintiff 
swore that the defendant was indebted to hiui, for it 
lie were not so, the defendant might indict him ior 

0 

perjury. 

Rule refused. 


1819 . 


Elstonk 

;tgainst 
MoaTtAEJi. 


The svr.\(i against The Jr ,stiles <jf 

W< >|?L ESTERS HIKE. 


Mo/aiaift 
A or. L»2tl. 


J - ^ J { "A j'OX moved for a rule to shew' cause 

why a writ of mandamus should not be issued, 

directed to the Justices of JVorcesters/rirc , commanding 

them to review certain evidence submits .1 to them in 

Quarter Sessions, in a matter of appeal, on the ground 

that tin* conclusion drawn by the magistrates was not 
* 

warranted by the facts proved. 


A Ufaniln/nus 
will nut lit- to 
justices inOiuir 
ter Sessions to 
compel them to 
review tlieir 
decision on ;iii 
appeal, upon 
the ground that 
tin* ndjudic.i- 
tion was not 
warranted Itv 
the evidence. («J 


The Court however said, that no mandamus would 
lie for any such purpose; the Court of Quarter Ses¬ 
sions were the only judges of the elVect of evidence 
laid before them, and if they drew a wrong conclusion 
from it, this Court had no power to compel them to 
review their decision. In certain cases a mandamus 
might lie to the Sessions to admit evidence which had 
been rejected, but it was never heard of that this Court, 
would interfere with ‘heir province of deciding upon 
the evidence. 

Hide icfusod. (fj) 


(a.) J’tflr the Km!’ against, tin* Justices of Devon, an tv, .14 ; the Ai«" v. 
Jhc Jvslitis of ««/r, 1 fi t; WUlrlt v. Sparrow, 6 Taunt. ">76. 

(L) Abbott Oh. J. was absent at Guildhall. 


vol. ir. 


x 
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IS 19. 

Momh ;, The King against The Treasurer of the Countv 

Aw. 22d. 

of SurRkv. 

r 

Where t,lie piU'St KP moved for n rule lo slicw cause why a 
r tv°of mandamus should not issue to the treasurer of the 

Sumy refused county of Surrey, commanding him to pay the sum oftive 

to pay the ex- J " n 1 J 

penses of a witness in ;i ease of felony, pursuant to an order from the borough of Southwark 
Sessions, under the 58 (1. 3, r. 70, the proper remedy was held to be by indictment, or by 
an attachment m the inferior Court, and not by mamlanu.'.. a'\ 


Where tlie 
treasurer of 
the county of 


An affidavit of 
the service ol 
the master’s 
allocatur on tlie 
taxation ot 
rosts of .1 pro¬ 
secution 
against a 
p;u udi, in order 
to ground .1 
motion for an 
attachment 
against those 
on whom it was 
scried, must 
state that they 
are the same 
person .1 as were 
defendants in 
theproseeuliou. 


(rt Noe as to the remedy for costs in eases of this nature, l ('kitty’i 


Crim. Law, K'Jh (i, 827-8. 


An affidavit of tin service of the master’s allo¬ 


catur on the taxation of the co-.t- of a prosecution against a parish, in 
order to '.'round an attachment against those on whom it was served, must 
state, that they are the same persons as were defendants in tlie prosecu¬ 
tion. / i’ii v. I/il,,iln/ rt/ . of ht /trial. J'n,i. T. 181*1, July 3d. Manic 
moved (or an attachment against two inh.iimants of the parish of Kt tidal, 
for not paying costs pursuant to the master’s allocatur, on an affidavit stnt- 
inir generally a demand nml refusal. .U/hn’t J. By whom was the de¬ 
mand made ? It was liy the person who snore that, lie was the attorney 
for the prosecution. By statute .1 U '. <V M. c. 11, .». 3, it is enacted, 
that if the defendant, prosecuting such writ of certiorari , b«j convicted of 
the offence for which he was indicted, the ('ourt of K. B. shall give reason- 
aide costs to the prosecutor, if he he the party grieved, or a justice of the 
peace, overseer, or other eii il officer (the A’i ug v.Tlic Inhabitants of Taunton , 
St.Mmy, 3 M.\ S. dti.'i , prosecuting on account of the fact committed or 
doui, which it concerned him as officer to prosecute or present. And it was 
enacted, that the costs sir mid lie taxed according to the courscof the Court; 
and that the prosecutor, for the reeoveiy of them should, withiu 10 days 
after a demand made of the defendant and refusal of payment, and after an 
affidavit, made of the ciicunistaiues, have an attachment against the defend¬ 
ant lor his contempt; and the recognizance is not to be discharged until the 
taxed costs are paid. Abbott J. It seems therefore that tlie demand ought 
to lie inade'on the identical persons against whom the prosecution was 
instituted. And the learnftl Judge, being then alone in Court, hesitated 
to grant the rule, -is lie said that it must be absolute in the first in¬ 
stance} and lie observed, that he could not grant an attachment without 
a perfect affidavit. The matter was mentioned again when the Court was 
full, and they thought, upon considering the statute, that the demand must 
be sworn to have been on the same parties as were defendants in the pro¬ 
secution, otherwise the party who made the present application might have 
fastened on any person that lie lirst encountered in tlie parish, and who 
might have no notice at. all of the allocatur. The Court therefore said, 
that this motion was not sustainable, and desired it to be remembered, 
that no motion could take place before ten days after the demand. Per 
I’wiuei Hide refused. 
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shillings to one Kinsey, pursuant to an order of the Bo¬ 
rough Court of Sessions Tor the Borough, as an allow¬ 
ance for his expenses as a witness, in attending a prose¬ 
cution for lelonj’, in tin: said Court. This application 
was founded on the 38 Geo.'), r. 70, passed for abolishing 
parliamentary rewauls in certain eases. The affidavit 
stated, that tile Borough Sessions having ordered the 
sum of live shillings to he paid to Kinsey, lie took an 
an order, signed by the clerk of the peace for that 
sum to the county treasurer, who after repeated appli¬ 
cations refused to pay the same. 


181!). 


The Kiva 

#y* ■iin.it 

The Trea- 
si'iti:n or the 
CopntV of 

ISUIIHKV. 


The Comit said, that they eould not interfere bv 
mandamus. The proper remedy was either by attach¬ 
ment against the treasurer in the Borough Court, or by 
indictment at common law IV: - disobeying the order. 
This latter remedy was the most proper, ami they re¬ 
ferred to Itex v. Johnson, (hi as a ease in point. 

Rule refused. 


•j m. ■k s. 


In Jie William Jonhs. 


Monday, 
Xor. glhl. 


jyHfTTY moved fora rule to shew cause why an The Court wilt 
attorney of the Court should not pay 25f. 15.s. being ,, [ 
the debt and costs in an action brought against the ,lllst ;ia J,,_ 

■ toincv for n»x- 

liffcnrc "hi the d'e-rlrojic t'f his pmte. ional du , v, if ri> • • is • is 1 no fraud ; and therefore wli' 
an attorney, who vi ict.* sued to defend ni ,u! ; n,, rilnv, ed led. incut. to eo | v delimit, mi' 
afterwards dcsiiei! li.. d'.' id h-d toidit.id in •■rd. ..i: r io lr tile >1::rn:ii><. s, hcrun.si 

tin* proccediiie> uii*>lit tie s-is ashie for un- ■ i'.■: ■ e, v. he.i ... hi.'. they could not 5 and in 111 
event exemtion \va> med out, and '..ic.’ie n 1. -.1 Hi. v . leaned und costs, Held, that tli 
only remedy airainst the attorn-. \ w..-. I \ .e ‘i >n. 'u) 


(a) In Ffuytl V. fhiiti’l, O it. i> reported to lute I c-mi held, 

that where a solicitor in lenity ins hei 11 n. pln-ea 1 01 ttie man jement of 
his client’s hnshe's*;, find Court may j'/ie' 111 . '‘eh;i i j joust him. 
Arid Ijisrd /oil .V.. ‘ an!, a ellei'l t ■ I e i . • -.m y I.. «■ . n . (.'inn against .1 

1 Cellar ii." si.**,11 i !!>• m.i . le * tils - ' . ... e /. lorn' . <>f ],uv h.i\e 

now exercised .1 1 nin.iia-y j ire. lictii 11 !>y ■. ’.* rid n. ..tan nee , v Ideh 

they have done very rightly, a,, it n <- n. • .1 pe< .1.1 i m coy , mi ! there 
iff, donhg said ,0 , 1 e f r mart of e piitv Las tin* s.-ie*e pnv.fr over soli- 
.■.•itor> ; hut hi.» icV-vr fh«f thr-v v ..he\*.,! ■ < ■‘■■rUh »>cfor** 




652 


CASES in MICHAELMAS TERM 


1819* applicant Jones, and which he had been obliged to 
pay in consequence of the alleged negligence of the 

In liik Jones. 

defendant. The circumstances of the case, as they 
appeared from the affidavits, were as follows. Jones 
having been served with a copy of a writ, at the suit of 
a person to whom, it was sworn, he was not in any 
manner indebted, employed the attorney against whom 
this motion was made, to appear and defend the ac¬ 
tion. This gentleman accordingly being apprised of 
the nature of the defence, undertook the defence, and 
engaged to proceed to trial; but instead of doing so 
he suffered judgment to go by default, and afterwards 
dissuaded his client, from attending on the execution 
of the writ of inquiry, assuring him that the proceed¬ 
ings might be set aside on the ground of irregularity. 
Eventually, however, no motion was made for the pur¬ 
pose of setting aside the proceedings, amt a fieri facias 
was sued out against Jones , who was compelled to pay 
the supposed debt and costs to prevent his goods from 
being taken in execution. The affidavits also stated 
that Jones had never countermanded the retainer, that 
he repeatedly urged his attorney to defend the action, 
and informed him that he would proceed at any cost; 
that the attorney never applied for money, nor gave 
any other reason for the course which he had adopted. 

Chitty in support o£ the rule, referred to Rex v. 
Tew, Sayer’s Rep. 50, in which, upon a rule to shew 

■■ . -a__ 

him to enable him to ascertain the quantum of satisfaction which the attor¬ 
ney ought to make in this particular instance. And sec Fawkes V. Pratt , 
1 Peer* Wins. 5911; fl'almslct/ v. Boiilh, 2 Ath. 27; Phillips v. Phillips, 
it Aik. 391. And see De Rovfigny v. Petite, ‘STaunt. 484; Rolfe v. Rogers , 
4 Taunt. 191; Clarke v. Gorman, 3 Taunt. 492; Tidd, 6th cd. 78. An 
attorney of either bench accepting a warrant, or subscribing a process, de¬ 
claration, or warrant to appear, is compellable by a particular rule of 
Court to cause an appearance to be entered, and in default thereof is liable 
to an attachment or to be put out of the roll, as the case requires, and the 
party is not to be received to countermand such appearance after his re¬ 
tainer. Rule K. 11. in 1654. And see Scdgworth v. Spicer, 4 East, 568 ; 
Gruggen v. White, 4 Taunt. 881; Bac. Abr. Attorney. H. 
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cause why an attachment should not be awarded 1819. 
against the defendant, it appeared that Tew, who was Kk j 0HE g, 
an attorney, had received sixteen pounds from his cli¬ 
ent who was a plaintifKin a cause, but that after giving 
notice of trial he had neglected to fee counsel, or to 
attend the trial of the cause, and that in consequence 
of Jthis neglect, his client was nonsuited and after¬ 
wards thrown into gaol. The Court made the rule ab¬ 
solute. He referred also to Hex v. Rennet , (a) in which 
the Court granted a rule to compel an attorney to pay 
the debt and costs to his client, on the ground that he 
had discharged the defendant on taking a security 
which he knew to be worth nothing; and to Collins 
v. Griffin , (b) in which the Court was moved against 
the defendant’s attorney for not acquainting the defen¬ 
dant that he had received notice of trial, whereby the 
plaintiff obtained a verdict without defence. It ap¬ 
peared, upon shewing cause, that the omission was en¬ 
tirely owing to the neglect of the agent of the defend¬ 
ant’s attorney. Rut the Court held that that was no 
defence for him; that the attorney was answerable 
to the client, the agent to the attorney, that the party 
ought 110 L to be put to his action, but that the matter 
should be determined in a summary way. The Court 
therefore granted the attachment. It was submitted 
that these decisions furnished a sufficient authority for 
proceeding against the attorney by a summary appli¬ 
cation ; and the grossness of the neglect of which he 
had been guilty, and the inadequacy of* any other 
remedy by action to answer the purposes of justice, 
were pressed uporfthe Court in support of this motion. 
tied per 

Best J. The cases referred to arc insufficient to 

(«) Sayer, 169. 

(A) Homes, 37 ; and see Rex v. Fielding, 2 Bur. 654, also cited in sup¬ 
port of the rule. 
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1819* sustain the present application, and there is no instance 
In KeJone<!. of the kitid within mv knowledge. The present charge 
against the attorney is that of mere negligence, which 
can only he the subject of an action. IJad fraud been 
imputed, it, might he the foundation of this proceeding; 
hut the case now laid before the Court is not one in 
which it can interfere upon motion. 

Hide refused. 


Sllond/'i/, 
AW. 215(1. 


The Kino against John Middleton. 


The Court uill 
not grant v f.u- 
Jit ns eorpus to 
bring up Hie 
body of a 1 *:nc 
covert, on sm 
Affidavit, that, 
she is desirous 
of disposing of 
tier separate 
property, and 
that her hus¬ 
band will not 
admit the ne¬ 
cessary parlies 
to see her, and 
that she i- eon- 
lined bv illne.-.s, 
and nut likely 
to live long; 
nor a ill they 
under such < ir- 
cinn'tanre:, 
grant, a me to 
shew cause 
why the mees- 
sarv parties 
should not lie 
admitted to 
see her; for if 
there he no rc- 


Fgl moved for a writ of habeas corpus to 

bring up the body of Mary the rvife of John 
Middleton , or for a rule to shew cause why certain per¬ 
sons named in l lie utUdavils should not have free ac¬ 
cess to the said Alary, at all proper and seasonable 
times, for the purpose of consulting with and advising 
her touching the disposal of certain separate property, 
of which she was possessed by \ irtue of her marriage 
settlement. The allidaviis upon which the motion 
was made slated in substance, that in the month of 
September 1815, a marriage settlement was executed 
previous to the marriage of Mr. and Mrs. Aliddleton , 
by which certain separate property belonging to the 
latter was vested in her and to her separate use, with 
power of executing a trust deed in pursuance of the 
settlement; that the marriage accordingly took place in 
that month, and that from that time to the present, 
the parlies had lived together very unhappily; that 


straiut of personal liberty, the matter is only cognisable in a court of equity, (a) 


A habeas i a 
will no* lie io 
bring up an 
apprentice to 
be discharged. 


(it) Vide .. I.'u'oud v. .lhrumt, 1 Prec. Clia. 402; Hridgmans Index, tit. 
]>aron and Feme, U see. 2K I, &c.15 East, ID."*. The only ground of ap¬ 
plying for a habeas corpus is, that some restraint is put on the personal liberty 
of the party. Anon. Trite. T. 1814, June 14th. Gurney moved for a habeas 
corpus to bring up an apprentice to be discharged. Heel per Le. Jilane 
It is, not a case for a habeas corpus. The personal liberty of the apprentice 
is not restrained. Per. Cur. Rule refused. See also as to the habeas 
corpus for bringing up an apprentice. Hex v. Jitynuleis, (5 T. R. 497. Ex- 
par u Lansdmin, 5 East , 58; Rea v. Eduards , 7 T. R. 745. 
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Mrs. Middleton was now extremely ill and not likely to 1819. 

live long; that she was desirous, as the deponent was Kex 

informed and verily believed, of executing a power of . ngninat 

J 11 Middleton. 

appointment of trustees to dispose of her said separate 
property to her own use; that in pursuance of her 
wish so expressed, an attorney of this Court attended 
at .the house of the said John Middleton , on the \ 8th 
day of this instant month of November, together with the 
necessary witnesses for the purpose of procuring the sig¬ 
nature of and execution of the same by the said Mar if 
Middleton , when the said John Middcton refused ac¬ 
cess to the said Mary, and desired the said attorney 
to walk out of the house. In .addition to this state¬ 
ment there was an affidavit of a surgeon, who deposed, 
that during the last six weeks lie had attended the said 
Mary, and that she was now in a dangerous state of 
health, too ill to be removed, and not likely to live a 
month. In support of the motion, the c ases of The 
King v. Wright and others (a) and The King v. 'Tur¬ 
lington, (b) were referred to. 

Abbott Ch. J. 1 am of opinion Lhat we cannot 
grant either part of this alternative motion. With res¬ 
pect to the'first, w r e cannot grant a habeas corpus, un¬ 
less there distinctly appears to be some improper res¬ 
traint on the personal liberty of the party desired to 
he brought up. Now t it is sworn that this lady is in 
such a state of health that it would be impossible to re¬ 
move her, even supposing it to be satisfactorily made 
out, that she is under personal duress. No good there¬ 
fore could be attained by granting a habeas corpus in 
the first instance. The utmost we could do in all 
events, under these circumstances, would be, t a i i 

rule to shew cause why a habeas corpus should not 
issue; but 1 am extremely doubtful whether this Court 


0) 2 Burr. 103V, 


(*) U. 1115. 
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can interpose in a case of this description. It appears 
to me that the more proper course of proceeding would 
he, to apply to the Court of Chancery. The eases 
cited from Burrow s llcp., do not seem to authorise 
this part of,the motion. The first, namely, the King v. 
Wright and Others, was a motion for a criminal infor¬ 
mation against the defendants for having, as was.al¬ 
leged, used improper means of influencing a female, 
named Savage , to make a will, and the Court refused 
an habeas corpus , because she was too infirm and weak 
to he brought into Court. The second case was that 
where the Court granted a habeas corpus to bring up 
the body of a female who was improperly confined in 
a mad house at the instance of her husband. With 
respect to the alternative part of the motion now sub¬ 
mitted to the Court, it docs not appear to me, that 
cither of those cases is an authority for this purpose; 
and I know no instance of this description in which 
this Court has made an order for the admission of per¬ 
sons under the circumstances stated, for the purpose 
stated, or for any other purpose, to a person who hap¬ 
pens to be in a weak state of health, and under alleged 
improper confinement. It appears tome, that this also 
is more properly a subject for the consideration of a 
court of equity. I am extremely unwilling that we 
should take upon ourselves to exercise a jurisdiction 
which the law docs not vest in us, and without some 
precedent for it I think tfe ought not to interpose in 
this manner, because it is impossible for us to know to 
what extent wc may not be required to exercise such an 
authority. Where the liberty- of the person is restrain¬ 
ed, there we interpose b y,habeas corpus; and if in this 
case it had been satisfactorily proved to us that this 
lady’s personal liberty was restrained, we should have 
had no discretion to exercise upon the subject, and 
should grant a writ at once. 
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BayleyJ. ,1 am of the same opinion. We cannot 
grant a writ of habeas corpus to do any more than re- hex 
move that degree of restraint upon the person, which the jvHb»i!ktox. 
law considers to he illegal. In this case a foundation 
must be laid to satisfy us that the husband is exercising 
an illegal restraint upon the person of his wife. For 
any thing that at present appears, he is only desirous 
of preventing any communication which may aggra¬ 
vate her present dangerous state of health. In all 
events, it appears that no good purpose can be an¬ 
swered by granting a habeas corpus, because she 
appears to be in a state of health which renders her 
unfit to be removed. In my opinion, neither of the 
eases cited is an authority for this motion. If this 
lady is prevented from disposing of her separate pro¬ 
perty, a court of equity is the proper tribunal for re¬ 
dress, and that court will enable her to dispose of her 
property as she thinks proper. The Court is in this 
difficulty, that they have an alternative motion present¬ 
ed for their consideration. It is clear that they cannot 
grant a habeas corpus, and then they are called upon 
to grant a rule to shew cause why certain persons 
should not have access to this lady. That is quite a 
novel application; and I know of no instance in which 
it has been complied with by this Court. It may be 
said, perhaps, lhal a similar occasion never occurred. 

The reason of that probably is, that this subject has 
been always considered to be one which peculiarly be¬ 
longs to a court of equity. 

r 

Holroyd J. This is not a case in which this Court 
would be justified in granting a habeas corpus, for it 
docs not appear that this lady is under such restraint 
as would prevent her from exercising her personal 
liberty if she were in a fit state of health so to do. Oil 
the contrary, it appears that she is confined solely by 
ill health. Then if there be no illegal restraint, how 
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Hex 

against 

Middleton, 


t an we grant a habeas corpus ? On the other hand, 
how can we grant a rule calling upon the husband to 
admit persons into his house, when he is not doing any 
thing illegal, though he refuses- particular persons ad¬ 
mission in£o his house, in order to do that which the 
wife has power to do by other means. 


"Bust J. coneurred. 


Rule refused. 


Wednesday, 
Nov. 24th. 


Merger against Sanby. 


There must be 
three notices of 
justification and 
two clianircs of 
bail, to entitle 
plaintiff to in¬ 
sist on deposit 
of costs of op- 
opposition be¬ 
fore the bail 
justify. («) 


JN this ease three notices of bail had been given, and 
two changes had taken place. 

El/is applied for the costs incurred by the plaintiff 
in inquiries after and opposing the bail; but it ap¬ 
pearing that the first notice was not that the bail 
would justify themselves in open Court, but only that 
they had been put in, 


Bay ley J. said that the plaintiff could not in this 


Costs of former 
opposition al¬ 
lowed where 
there had been 
three notices 
and twochangcs 
of bail. 


Costs of prior 
oppositions not 
allowed,though 
there had been 
three notices of 
justification, if 
one of the no¬ 
tices was of bail 
put in merely 
for the purpose 
of a render* 


(a) See Tidd’s 1*. fitli ed. 270. In Thompson v. Dark, Trin. 56 Geo. 3. it 
was held, that costs will be allowed where there have been three notices 
and two changes of bail. Casberd opposed the justification of bail till the 
costs of prior oppositions had been paid. There were three notices and two 
changes of b;ul. Abbott J. referred to the master, who said that the 
practice was in favour *of allowing the costs of former oppositions in a 
ease like the. present; and the defendant’s attorney paid the money into 
the m.'ister's hands before the justification was allowed. 

But the costs of prior oppositions arc not allowed, although there 
have been three notices of justification, if one of the notices was merely 
of bail put in for the purpose of a render. Wilson v. Kinerley , East. T. 
1808. Espinasse applied for costs before the bail were permitted to 
justify, on the ground of there having been three notices of justification: 
but it appearing that one was put in merely for the purpose of a render, 
Grose J. held it not to be within the rule to give costs. Tide the King 
v. the Sheriff of Middlesex > 1 Taunt. 57 ; Mitchell v. Claridge , 1 Taunt. 
58. 
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case insist on the deposit of costs, the rule being to 
give costs onlv where there had been three notices of 
justification , and consequent trouble of enquiring after 
the sufficiency of the hail, and two changes. 


1819- 

RIercku 

against 

Sandy. 


Gould against Logettk. 


Hi dnesditl/, 
AW. ‘24th. 


Flllllb was a rule calling on the plaintiff to shew Affidavit to hold 
JL , * a. . j to hail on a bill 

cause why an exonerelur should not be entered on 0 fexchange for 

Lilt' bail piece, or why the bail bond should not be on 

a bill for 5*23 lieres 17 sous and 6' ileniers sterling. Held, that there was no variance so as 
to entitle the defendant to he discharged on tiling common hail, the meaning of the two 
expressions being the same* (a) 


(A) But the bail are discharged if the plaintiff declare for a different 
cause of action from that expressedin the affidavit; as where the affidavit to 
hold to bail is in assumpsit, and the plaintiff declares in trover. Tetherington 
v. Golding, 7 T. R. HO. and where an affidavit was made at the suit of an 
indorsee against the acceptor of a hill of exchange or order for 553/. 12.». 
and it appeared by the declaration that the money was payable out of a 
particular fund, the Court discharged the defendant on entering a com¬ 
mon appearance. II'ilk s v. sJdcork, 8 T. K. ‘27. The same principle is 
recognized in Spalding v. Mure, (» T. R. 36‘3. And see Munroe v. Hone, 
ante, 171 ; 2 East, 305; 3 fills, fil; f> T. 11. 158; 2 H. Bta. 278; 2 
Jios. & Pul. 358; T'uld, fith ed. 283. And the Court of (*. I*, will stay 
the proceedings on the recognizance, if the plaintiff did not recover 
against tlic principal of the cause of action expressed in the affidavit to 
hold to hail. Wheelwright v. Jutting, 7 Taunt. 304; 1 Moore, 51 ; Cas¬ 
well v. Coare, 2 Taunt. 107. The affidavit to hold to hail must also cor¬ 
respond with the writ; but a small difference will not he material, pro¬ 
vided the identity continue. The principal object of this rule seems to 
be, that the connection may appear between the different parts of the 
proceedings, in order to facilitate a prosecution for perjury, and to pre¬ 
clude any opportunity of evasion. 

.. ■ v. RennolLs, Hilary T. 4f> Geo. 3. Park moved for a rule call¬ 
ing upon the plaintiff to shew cause why the defendant should not be 
discharged out of custrtfiy, on the ground of a variance between the writ 
and affidavit to hold to hail. In the writ issued against the defendant he 
was called Fennolls, but in the affidavit the final * was omitted, and he 

(A) See the nextease, and Aium. East.T.ltt*l5, Map 8, post. The names do 
not appear to be idem sanantia. The King v. Shakespeare, 10 East, 83. And 
see Bingham x. Dickie, 5 'Taunt. Rep. 814. But the principal light in 
which defects in the affidavit to hold to hail arc to he regarded seems to 
be with reference to an indictment for perjury; and if the affidavit do 
not fairly afford an opportunity for evasion it would probably he deemed 
sufficient. 


Varinnce be¬ 
tween affidavit 
and writ in let¬ 
ters of defend¬ 
ant’s name, as 
Fennoll for Ren- 
noils, does not 
vitiate the affi¬ 
davit. ( b) 
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G >ri-i» 

against 

LooETTE. 


Mis-spelling in 
final syllabic of 
defendant's 
name, as by 
putting “rum,” 
instead of 
“ run,” imma¬ 
terial in affida¬ 
vit to hold to 
bnil. Sr mb. 
also, that it is 
sufficient to 
state that a no¬ 
tary public was 
sworn to inter¬ 
pret, without 
stating that he 
had actually in¬ 
terpreted. 
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delivered up to be cancelled, with costs, on the ground 
of a variance between the affidavit to hold to bail, 
and the declaration delivered. The affidavit to hold 
to bail stated that the defendant was indebted to the 
plaintiff op a hill of exchange accepted by him for 
the sum of 523/. 17s. fid., and the declaration de¬ 
scribed it as a bill of exchange for “ Live hundred 
and twentv-three livres seventeen sous and six deniers, 
being of the value of 523/. 17s» fid. sterling, (a) 

Tindal shewed cause against the rule, and con¬ 
tended that this was no real variance between the 
declaration and the affidavit to hold to bail, the 
amount of the debt being the same* in each, lor livres, 
sous, and deniers, answered to pounds, shillings, 
and pence sterling. The word litre sterling answer¬ 
ed to pound sterling; the word sous answered to so/s, 
_ from solidum , and deniers answered to denarii, all of 
which denominations were recognized in the usual 
form of pleading. lie had an affidavit of several 


was called Rennoll. It was insisted that this was a sufficient ground for 
discharging the defendant, and that the names were not ever idem, so- 
nantia. But the Court refused the rule, and said that the mistake of a 
letter in spelling the name was not a ground for discharging the defendant. 
—Rule refused. 

Anonymous, Mich. T. 1813. Nov. 8. Storks moved for a rule to shew 
cause why the defendant should not he discharged out of custody on 
filing common bnil, on the ground that the affidavit to hold to ball was 
insufficient in two respects. 1st. That the name of the defendant was 
written wrong in having the final syllable “rum” instead of “run.” 
2dly. That the jurat stated that a notary public had read over the affi¬ 
davit to the plaintiff, and that the notary had been duly sworn to inter¬ 
pret ; but it did not proceed to state that he had interpreted. In support of 
the first objection he cited the cases of JiinfiM v. Ma.ncell, In East, 159. 
where the Court only refused to jdischarge the defendant on the ground of 
the lateness of the application, the time allowed for pleading in abatement 
having expired. And for the second objection, he cited the rule of court 4 
T. R. 284 (a); and TidiTs Prac. 6th ed* 520. /> Blanc J. expressed his 
opinion that neither of the objections was material, but permitted Storks 
to take a rule nisi. Storks at the same time doubting whether he should 
draw it up. 

(a) Vide Kiarney v. King, ante, 28. 
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persons, which stated that this was the invariable 18H). 
mode of drawing sterling money in France, .and that Gould 
in fact there was no other possible way*of carrying jJJqette. 

on the commerce between that and this country. 

$ 

Fj. Lowes applied for time to file fresh affidavits in 
ansfwcr to those produced against the rule; but 


The Court refused, saying that there was no pre¬ 
tence for calling this a variance, because in substance 
and effect the value of the money described in the 
affidavit to hold to bail, and that set out in the dccla- 
ration, Vas the same in both. The Court would in¬ 
tend that litres, as mentioned in the declaration, 
meant litres sterling; that sols or sous meant solidum, 
or shilling; arid denarii, deniers or pence. There was 
therefore no such variance as to justify this motion. 

Rule discharged with costs. 


Woodbridge against Spooner & Ux. Executrix 
of Rebecca Bance. 


TP'ednesday, 
Nov. 24 tb. 


rjpHE 

the 


declaration stated, that Rebecca Bance , on 
1st of Januorif 18 If), in consideration that 
Stephen Woodbridge the plaintiff, at the special in¬ 
stance and request of the said Rebecca , would let 


It is an inflex* 
iblc rule, not 
to admit parol 
evidence to 
contradict a 
written instru¬ 
ment, unless the consideration be illegal, (a) Where a testator pave in her life time to the 
plaintiff a promissory note to pay him or order “ on demand the sum of 100/. for value 
received and his kindness to me,” with a verbal engagement on the part of the plaintiff 
that the note should not he demanded until after her death, it was held, in an action upon 
the note, that parol evidence could not he received to shew that it was not given for a 
valuable consideration? (b) And that such a note does not operate by way of testamentary 
disposition ; nor is it void on the ground that it is a fraud on the legacy duty, that duty 
never having attached upon it; and there being nothing to shew that the amount passed 
b y way of a donatio causa mortis. (<■) 

(а) See the rule and cases in Phil, on livid. 4th <■<!. 488 to 498. Chilly 
on Bills, 5th ed. 61, 2. 

(б) See Williamson v. Lush, and Xash v. Brawn , Chilly on Bills, 5th cd. 

93, n. 2. 


(c) As to this point, see Chilly on Bills, 5th cd. 93, n. 2. and Holt. C. 
N. P. 21, and 10 to 13; Bunn y. Markham, 7 Taunt. 224 ; Toiler's Exe¬ 
cutors, 232 to 237. 
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her have the run of his house ori Sundays, she under¬ 
took and faithfully promised him that she would at her 
decease give him a hundred pounds more than a legacy 
of twenty pounds which she ineaht to leave him and his 
wife by lierwill; that thereupon plaintiff afterwards and 
continually from and after the. making of said promise 
and undertaking, and during tile life and until the 
death of said Rebecca, did let her have the run of his 
house on Sundays; that the said Rebecca did not 
during her life pay any part of the said sum of 100/.; 
that on the 1st of January 1818 she died, having first 
made her last will and testament, and appointed the 
defendant Jane, the wife of John Spooner , executrix 
thereof; but without having left the plaintiff any sum 
of money over and above the said legacy of 20/. 
The first count of the declaration concluded with the 
proper averments. The second count slated that the 
said Rebecca on the 1st of September 1817, made her 
promissory note for payment on demand to plaintiff 
of 100/. and undertook and faithfully promised to 
pay the plaintiff the said sum of money, according to 
the tenor and effect of said note. There were the 
usual common counts. Plea the general issue, and 
issue joined. 

At the trial before Abbott Ch. J. at the Middlesex 
Sittings in Trinity Term jlast, the case appeared to be 
this:—The, plaintiff and Rebecca Ranee the deceased, 
had known each*other a great many years, both re¬ 
siding in the* same town. The deceased was a widow 
woman living upon a limited income. She was in 
the habit of frequently 'visiting the plaintiff and his 
wife, and in consequence of the kindness and hospi¬ 
tality shewn her, she made her will in which she left 
the plaintiff a legacy of 20/. This event took place 
upon the occasion of her being attacked with alarming 
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illness. On her recover}' she resumed her visits, and 
on recommencing so to do she told the plaintiff a That 
if he would let her have, the run of his ho'fise oil Sun¬ 
days, she would leave him 1 ()()/. in addition to the 
former legacy. The plaintiff acceded to this propo¬ 
sition, and she constantly while in health, and till 
within a few weeks of her death, had the run of his 
house on a Sunday, and upon an average two or three 
days in a week, living entirely at the cost of the plain- 
tifF; and when her health prevented her coming in 
person, as she was somewhat infirm, the plaintiff in¬ 
variably sent her meals to her own house; and tin’s 
practice continued with very little interruption for the 
space of four years and cl half. At length it became 
the subject of conversation between the plaintiff and 
the deceased, in what manner and to what extent 
the plaintiff should be remunerated. The deceased 
spoke of the legaey she intended to give the plaintiff; 
but it being suggested that as the plaintiff was a 
stranger in London , if she gave him a legacy of 100/. 
he would have to pay out of it a legacy duty of ten 
per cent, which would in some measure defeat her in¬ 
tention and prejudice the object of her bounty ; it 
was at last agreed that the deceased should give her 
note of hand for 100/. which it was understood he 
was to forbear enforcing until after her decease: and 
accordingly a note in the following terms was given 
to the plaintiff :— u 100/. Brentford, September, 1 , 1817. 
I promise to pay to Stephen Wood bridge or order , om de¬ 
mand, the sum of one hundred pounds, for value received, 
and his kindness to me. Rebecca Ranee.” After the death 
of the deceased application was made for the payment 
of this note, and the executrix having refused to pay 
it the present action was brought. At the trial this 
note was given in evidence to support the second 
count of the declaration. On the part of the defend¬ 
ant it was contended, first, that the note in question 
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operated as a donatio causa mortis , and that the action 
therefore would not lie. Second, that as the deceas¬ 
ed intendedr to leave the 100/. to the plaintiff as a le¬ 
gacy, and as she had given him a note instead, which 
was not to be put in force until after her death, it was 
a fraud on the legacy duty, and therefore was noL 
available in a court of law. And, third, that at all 
events the defendant was at liberty to give parol evi¬ 
dence to defeat the note, by shewing that it was not 
given for good and valid consideration. At the trial 
the plaintiff was nonsuited, on the ground that the 
note could only operate by way of testamentary 
disposition. Liberty however was reserved to the 
plaintiff to move to enter a verdict upon any one 
of the counts of the declaration. 

Scarlett accordingly obtained a rule to shew cause 
in last Term, why the nonsuit should not be set aside 
and a verdict entered upon the second count. 

Marryat and Adams now shewed cause against the 
rule, and contended that the note upon which the ac¬ 
tion was founded would only operate as a donatio causa 
mortis; but supposing such a conclusion could not be 
drawn from the terms of the note itself, still the de¬ 
fendant was at liberty to go into parol evidence to 
contradict its import, and if so, they urged it to be 
perfectly clear that thejiction would not lie; for if the 
note was \f> be treated merely as a legacy, it was an 
arrangement by'which a fraud would be committed on 
the legacy’duty. 

Scarlett and Abraham in support of the rule sub¬ 
mitted, first, that the note in question could not oper¬ 
ate as a donatio causa mortis, because it was given 
only when the maker was in an ailing state, and not 
in contemplation of her death (a); besides which, a 


(a) Tate v. Hilbert, 2 Fes. Jun. 111. 
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promissory note is not the subject of a donatio causa 
mortis, for the note is merely a chose in action, and 
it ought to be a chose in possession to pass«by way of 
donatio causa mortis. Miller v. Miller (a). But even 
supposing the note in question could pass fry way of 
a donatio causa mortis, the plaintiff might proceed at 
law (It). But in all events the note cannot operate by 
way of testamentary disposition (the ground upon 
which the nonsuit proceeded at the trial), because no¬ 
thing appears on the face of the note to indicate such 
intention, and all the cases at law and equity shew, 
that where an instrument operates as a testamentary 
disposition, something must be expressed on its face 
from whence such nn intention can be collected. 
For this they cited Chaworth v. Feech, (c) and Ro¬ 
berts on Wills, passim. As to the argument that pa¬ 
role evidence was admissible to contradict the note, 
it is clearly laid down in lloare v. Graham (d) and 
Free v. Hawkins (e), that a parol agreement made at 
the time a promissory note is made, which parol 
agreement is contradictory to the note, Ct.n.iol be 
given in evidence to defeat the note, nor is it avail¬ 
able in any way whatever; and therefore on this 
ground alone the plaintiff is entitled to recover. Then 
as to the last objection, on the ground that this was a 
fraud upon the legacy duty, it could not attach in the 
present case, because it is quite clear that the deceas¬ 
ed might dispose of that by gift in her life time which 
she meant to have left as a legacy ; and as no legacy 
duty ever attached, there could be no fraud. Such 
supposed frauds as this cannot often happen, as very 
few persons would like to part with the dominion over 
their property in their life-time. * 

This answer to the last mentioned objection was in 

{n) 3 P. Will. 356. (6) 2 Pet. Jun. 122. (c) 4 Pet. Jun. 555. 

(rf) 3 Camp. N. P. 57. (e) 1 Moore, 535. 
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the course of the argument approved of and adopted 
by the Court, and did not enter into their consider¬ 
ation in giving judgment upon the other points, ex¬ 
cept by Bust J. who commented shortly upon it. 

Abbott Ch. J. said, that after the discussion 
which had taken place upon the question whether the 
note operated as a donatio causa mortis t or a9 a testa¬ 
mentary disposition, he was now clearly of opinion, 
for the reasons stated and the cases cited in argument, 
that it could not be so considered. Upon the second 
point, as to the admissibility of parol evidence to 
contradict the note, he was also of opinion upon the 
established rule of evidence, that parol evidence can¬ 
not be admitted to contradict, add to, or vary the 
terms of a written instrument; that the objection must 
fill to the ground, and consequently that the rule must 
be made absolute. 

Rayley J. 1 am of opinion that the verdict rn 
this case should be entered for the plaintiff. It seems- 
to me that this instrument is a security for money, which 
would be binding upon the maker in her life-time, and 
consequently that it would be binding upon her effects 
after her decease, for which latter purpose we are in¬ 
formed the note was given by the testator. The testa¬ 
tor by the note says, “ I promise to pay Stephen Wood- 
bridgey pr order, on demand, the sum of one hundred 
pounds, for value received.” That is clearly obliga¬ 
tory on the party who makes the note; and though 
the plaintiff by a secret understanding between him 
and her, forbears to demand the money until after her 
death, still it is binding on her assets, and her execu¬ 
tor is under an obligation to pay it. But here there 
are the words “ on demandthe party therefore who 
has made that note has in terms said “ that whenever 
the plaintiff shall think fit to call upon me for pay- 
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ttient, I bind myself that I will then payand it 
Would be extremely dangerous and inconsistent with 
those general rules of evidence upon which we proceed 
in courts of justice, to allow a party after having 
given an instrument in which he says “ I promise to 
pay on demand/’ to say by parol evidence, u You 
know I did not mean to pay on demand, hut I merely 
promised to pay when I should die/’ It is a general 
rule of evidence universally adopted in courts of jus¬ 
tice, that parol evidence cannot be received to contra¬ 
dict a Written instruments Therefore, I think that 
in this cas®> the defendant was not at liberty to give 
evidence to shew that the note was not given for good 
and valuable consideration, and that it was not pay¬ 
able on demand, but intended to be postponed till after 
the party's death. But if any such evidence could be 
received at all, it could only be received for the purpose 
of shewing that payment was to be postponed until 
after the testator’s death* But in that view of the 
case, it would be still obligatory upon the representa¬ 
tives of the deceased ; for at all events, it never could be 
in the contemplation of the testator that the instru¬ 
ment was liable to be defeated. 

Holroyd J. I am of the same opinion, that the 
nonsuit in this case should be set aside. The evidence 
offered at the trial was for the purpose of shewing that 
there was a want of consideration for the note, or that 
it was given under circumstances to make the note 
illegal* The evidence likewise was offered for the pur¬ 
pose of shewing that the note was not delivered to the 
plaintiff for the purpose of being paid until after the 
testator’s death. It appears to rrfe that the utmost ex¬ 
tent to which any such .evidence could be received, 
would be to shew that it was not to be paid in the 
manner which the note itself imports. But inasmuch 
as the evidence went to a much greater extent, namely, 
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to the extent of contradicting the note itself, it appears 
to me that the case comes within the general rule of 
law, that parol evidence cannot he admitted in contra¬ 
diction to written evidence; I rn&an in cases where parol 
evidence goes to shew that the instrument was not de¬ 
livered to the party as an instrument, or that it was 
void under the particular circumstances. Supposing 
here that parol evidence could be received, for the pur¬ 
pose of shewing that the note was not to be sued upon 
until after the party’s death, still that period has now 
arrived, and the action may be sustained. For these 
reasons, I am of opinion that the nonsuit must be set 
aside. 

Rest .7. I am of opinion, that whatever objection 
may arise to the first count of the declaration, the 
second is maintainable, and that the evidence offered to 
do away the effect of the note was not admissible. Here 
is a written instrument between the parties by which 
they arc bound, and it would be contrary to the first 
principles of evidence, to receive parol testimony for 
the purpose of shewing that the written contract is 
different from that which it is supposed the parties in¬ 
tended. I know but of one exception to that general 
rule, and that is founded on public policy, namely, 
where the contract is illegal; but if it cannot be shewn 
that there is any illegality in the contract, the law must 
take effect. In cases of usury, the exception I have 
mentioned prevails, for the reason I have stated; but I 
believe this is the only exception. In this case it seems 
to me that the contract is not illegal, because there is 
nothing illegal in persons binding themselves to pay 
money for acts of kindness. If the contract, therefore, 
is not illegal, no evidence can.be received to shew it was 
different from that expressed in writing. 

Rule absolute. 
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Cooper against Nias. 

T HE defendant wa» arrested upon a bill of Middle¬ 
sex, returnable Friday next after the morrow of 
All Souls 1818, she being then a spinster, at the suit 
of the plaintiff, lor 50/. On Saturday the 7th of No¬ 
vember, in the same year, she surrendered into custody, 
and afterwards justified bail on the 11th. No pro¬ 
ceedings were afterwards taken by the plaintiff; and 
on the 12th of November instant, the defendant's at¬ 
torney signed judgment of non pros, and thereupon 
sued out execution for Si. 8s. the costs incurred. 

Abraham on a former day moved to set aside the 
judgment of non pros, and all subsequent proceedings, 
for irregularity; the alleged irregularity being, that the 
defendant, according to the practice of the Court, was 
not at liberty to sign judgment of non pros, after the 
expiration of a year from the time when the writ was 
returnable. 

(a) The passage in Impey’s Prac. K. B. 549, is this; if the defendant 
files common bail within the Term the writ is returnable, he has twelve 
months after to sign a non. pros, but he cannot do it at any time after. 
White v. White, E. 11 Geo. 3. This position led to the opinion that the de¬ 
fendant might sign judgment of non pros, within twelve months after the 
day of filing common bail; but it is now held, that the year is to be com¬ 
puted from the return day of the writ to which the filing of common bail 
relates. The practice of requiring the plaintiff to declare within a year is 
for the benefit of the defendant, and therefore should be construed most 
favourably for him. In scire facias, after judgment, the yean is computed 
from the day on which judgment was actually signed. Simpson v. Gray, 
Barnes, 197; 6 Mod. 14; 1 Stra. 301. And the year depending upon the 
statute 13 Edw. 1, c. 45, the words of which are, infra annum, is to be 
construed by calendar months, and not by Terms. Winter v. Lightbound, 

1 Stra. 301; Tidd, b'th cd. 1115. If the plaintiff suffers four Terms to 
elapse after the delivery or filing of adeclaratton, the defendant must have 
a Term’s notice to plead. R. T. and 5 & 6 Geo. 2, note b. K. B. ; Tidd, 
6th ed. 483 ; Imp. 258. So if fou* Terms have elapsed after plea pleaded 
the plaintiff must have a Term’s notice. Id. ib. Tidd, 717. So after four 
Terms have elapsed after issue joined there must be a Term’s notice of 
trial. Tidd, 813; rule, Mich. 4 Ann. note c; 2 Stra. 1164; 3 M. &. S. 
500; and Imp. 359, where it is said, that if notice be given within the 
gear, without having regard to the Terms, it is sufficient. 


GG9 ' 
1811 ). 


Jfednrsday, 
\ov. 24th. 

The defendaut 
cannot sign 
judgment of 
non pros, for 
want of a de¬ 
claration after 
the expiration 
of a year from 
the day of the 
return of the 
writ; for tlie 
cause ia then 
out of Court, 
and the year 
is not to he 
computed from 
the time of put¬ 
ting in bail; and 
judgment so 
signed was set 
aside, hut a illi- 
out coats, (a) 
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JValJ'ord now shewed cause against the rule, and 
contended that the defendant’s proceedings were irre¬ 
gular, for that the year within which the plaintiff must 
declare, must be computed from the time of the de¬ 
fendant’s appearance, and not from the time of the re¬ 
turn of the writ. This motion, he said, was made upon 
the foundation of the practice of the-Court of C. P. and 
not the practice of this Court. He referred to Tidd 422, 
and to Irnpey 549, where it was laid down, that if the 
defendant filed common bail within the Term on which 
the writ is returnable, he has twelve months after to 
sign judgment of non pros. The defendant therefore 
had at least twelve months after his.*appearance, if not 
that time from the end of Mich. Term, to sign judg¬ 
ment of non pros. 

Abraham , in support of the rule, contended that by 
the practice of this Court, the plaintiff must declare 
within twelve months after the return of the writ, and 
consequently, that if twelve months had expired before 
the judgment of non pros, was signed, both parties were 
out of Court. The writ here was returnable on the 6th 
of November 1818, and bail was not put in and justi¬ 
fied until the 11th of that month. Judgment of non 
pros, was not signed until the 12th instant, by which 
it appeared that more than a year had expired since 
the return of the writ# He referred to IVorley v. Lee (a) 
and Penny \. Harvey (b) and Oldham v. Burrell (c). 
It was npw too late for the defendant tp sign judg¬ 
ment of non pros, because both parties were out of 
Court. When bail is put in on one day, it has rela¬ 
tion only to the fir f st day of Term. Here jthe de¬ 
fendant had signed judgment in the 5th Term after the 
writ was returnable. The qrfsstion for the decision of 

(a) 2T.R.112. (6) 3 T.R. 123. 

(t ) 7 T. R. 26 i Parsons v. 7 T. U. 7 j Sherson v. Hughes, 5 T. R. 

35 i Tidd , 6tU ed. 422. 
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tlie Court was, whether the defendant had twelve 
months after putting in bail, to sign judgment of non 
pros, or twelve months after the return of the writ. He 
contended that the twelve months must be computed 
from the latter event. 

•Abbott Ch. J. I think the safest and best course 
is to decide, that the twelve months should be com¬ 
puted from the return day of the writ. In the case of 
White v. White (a) it is said, that if the defendant file 
common bail within the Term the writ is returnable, he 
has twelve months after to sign the judgment of non 
pros. That is a very general expression. I think, in 
deciding that he has twelve months after, the compu¬ 
tation must be made with reference to the twelve 
months after the day of the return of the writ. 

Holkoyd J. (6) l have always understood the 
rule as laid down in this Court to be, that if the plain¬ 
tiff does not declare within the year after the day of the 
return of the writ, the cause is out of Court; for the 
writ commands the sheriff to bring the body of the de¬ 
fendant into Court on a particular day, and when bail 
is put in it is entered as done at the return of the writ. 
So that the computation of the year according to that 
rule, ought to commence from the return of the writ. 
Undoubtedly the practice of the Court has been to 
give time to put in bail at a subsequent period; but 
where this takes place it is matter of indulgence. 

r* 

Best J. was of the same opinion. 

Walford submitted that the Court would not make 
the rule absolute in the terms prayed, namely with 
costs. 


1819. 

Cooper 

agnitut 

NfAS. 


(«) Impey , 549 . 


(A) Bay try J. \tul absent. 
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1810- Abraham submitted that the costs ought t.) be nl- 

Cooper lowed, on the authority of Wynne v. Clarke (a) where 

Inias* ^ was Leld f that if the plaintiff declares after two 

Terms from the Term in which* the writ is returnable, 
the Court 4 will set aside the declaration with costs. 

Abbott Ch. J. Upon a very nice point of prac¬ 
tice like this, depending upon the calculation of three 
or four days, l think we ought not to give the plaintiff 
costs. The question was whether the year was to be 
calculated from the return of the writ, or the dav on 
which the bail was put in. Upon such a question the 
defendant’s attorney might very naturally make a mis¬ 
take, and therefore I think this is not a case for costs. 

Rule absolute without costs. * 

(a) & Taunt. 649. 


\w™5th Holah against Fleet. 


The defendant 
is at liberty to 
move for judg¬ 
ment an in ruse 
of a nonsuit 
in the same 
Term in which 
the issue is en¬ 
tered. (6) 


The defendant 
may have a 
rule to enter 
issue and judg¬ 
ment as in rase 
of a nonsuit in 
the same Term. 


NOTTINGHAM on a former day moved for a rule 
„ to shew cause why judgment as in case of a non¬ 
suit should not be entered in this case. A declaration 
was filed in Michaelmas Term last, issue was joined in 
Hilary Term, and in this Term the defendant ruled 
the plaintiff to enter the issue; and the question was 


(A) So in Ct P., the defendant may role the plaintiff to enter the issue 
and move for judgment as in case of a nonsuit, the same Term. Peters 
v. Thrognwrtoti , 1 Bos. & Pul. 387. Tidd, 6th ed. 825. Anonymmn , 
Easter Term, 1815, May 1st. Holt- shewed cause against a rule for judg¬ 
ment as in case of a nonsuit; contending that in this case the defendant 
could not rule the plaintiff to*enter the issue and move for judgment os 
in case of a nonsuit in the sanle Term. He said that in TidtVs Practice it 
is laid down, that it may be done in the Common Picas, but does not say it 
ran be done in this Court; and said hi understood it had not been the 
practice so to proceed in this Court. Le Blanc J. I see no reason why it 
should not be done, though 1 believe it has not been the practice to do it. 
Rule absolute. 
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whether the defendant was at liberty ,to move for a 
judgment as in case of a nonsuit, in the same Term in 
which the issue is entered. 

Chitty shewed cause against the rule, and contend¬ 
ed, that although issue was joined in Hilary Term, yet 
as no notice of trial had been given, and the defendant 
ruled the plaintiif to enter issue in this Term, he could 
not in the same Term take another step in the cause 
and move for judgment as in case of a nonsuit. There 
was no default on the part of the plaintiff. 

The Court held that as the issue was joined so long 
ago as Hilary Term last, the defendant was at liberty 
to move for judgment as in case of nonsuit in the same 
Term in which the issue was entered. 

The rule however was discharged upon the plaintiff 
giving a peremptory undertaking to try at the Sittings 
after this Term. 


Ex parte Davis. 

E. LAWES applied to readmit an attorney whose 
agent had for two years neglected to take out 
his certificate, having received instructions so to do. 
He had continued to practice, not knowing that his 
certificate had not been taken out; and therefore he 
now applied to be re-admitted upon paying up the ar¬ 
rears of duty, and without sticking up the usual no¬ 
tices. 

The Court at first doubted whether this latter re- 


(a) Vide Ex parte Richarde, ante, 101; Ex purte Bartlett, ante, 20 7 ; 

Ex porta- - ante, 316; "vide Ex parte Platte, poet, 692. The 37 

Geo. 3, c. 90, e. 31, provides that the Court may readmit, on payment of 
the arrear of duty, ami of such sum by way of penalty, as the Court 
shall think fit; bat see Ex parte Vaughan, Tidd, 6th ed. 67, semb. contra. 
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1819- 


liOLAH 

against 

I-'LEST. 


Thursday, 
Nov. 25th. 


An attorney 
having practis¬ 
ed for two years 
without having 
taken out his 
certificate, in 
consequence of 
the negligence 
of his agent, 
was readmitted 
without stick¬ 
ing up the 
usual notices, 
or paying the 
arrears of 
duty, (a) 
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EX PARTE 

Davies. 


Thurt day, 
Not). 25th. 

The Court will 
not set aside an 
award on the 
ground that the 
arbitrator was 
mistaken in 
law, unless the 
principles of 
law upon which 
he has decided 
appear upon 
face of the 
award, (a) 
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quisite could be dispensed with ; but upon referring to 
the master, it was held not to be necessary, and the 
attorney was admitted on the terms prayed. 


Anonymous. 

rjiHIS was a rule calling on the plaintiff to shew 
cause why the award made in this case should 
not be set aside on the ground that the arbitrators had 
mistaken the law upon which their award was found¬ 
ed. The principle upon which the arbitrators proceed¬ 
ed, was not stated upon the face of their award, and 
the question was whether the Court would grant the 
relief prayed, upon affidavits tending to shew that the 
principles upon which the arbitrators founded their de¬ 
cision were not conformable to law. 

Gaselee for the plaintiff and Campbell for the de¬ 
fendant. 


(a) See the case of Ainsley v. Goff \ and other cases in Caldwell on Ar¬ 
bitration , 53 to 62. In Doe on demise Bullock v. Thomson, Mich. T. 
1817, Nov. 10th. Scarlett moved to set aside an award, and it was laid 
down by Bayley J. as a rule, that where the law and fact are referred to 
an arbitrator, the award will not be set aside, unless there appear to be 
error in law on the face of the award; and in conformity with this doctrine 
the rule was refused. In order to impeach an award, upon the face of 
which no objection appears, it is not sufficient to state facts, from which 
it may be inferred that the award was founded upon an incorrect notion 
of the law of the case. Delver wr Barnes , 1 Taunt. 48. If an arbitrator acts 
manifestly against law, the Court will set aside the award. 3 East, 18 ; 
13 East, 358 ; 6 Taukt. 255; but if the matter referred be a mixed ques¬ 
tion of law and fact, the award will not be set aside on an affidavit of 
facts, showing that the sum awarded had been allowed in respect of an 
illegal transaction. Wohlenbtrg v. Lageman, 6 Taunt. 254. And where a 
cause, involving a question at, law, was referred to a barrister, under a 
rule of Court to settle all matters in difference between the parties, and 
he made his award thereupon, but the question ef law did not appear upon 
the face of the award , the Court consideripg that it was the intention of the 
parties to refer the decision of the merits as well upon the matter of law 
as of fact to the arbitrator, refused to open the award again, upon a sug¬ 
gestion of the arbitrator’s mistake in point of law upon the construction 
of a contract between the parties. Chaee v. Westmore , 13 East, 357. 



in the Sixtieth Year of GEORGE III. 


G75 


The Court after much deliberation, laid it down 1819. 
as a general rule in cases of this nature, that they anonymous. 
would not suffer the legal principles upon which an 
arbitrator decided to* be discussed, unless those prin¬ 
ciples appeared to be distinctly stated 01a the face of 
the award. If an award is expected to be founded on 
a questionable principle of law, the parties ought to 
apprise themselves beforehand of the principle, and re¬ 
quest the arbitrator to state it on the face of his award, 
in order that thereafter they might have the question 
discussed. In this case that had not been done, and 
therefore supposing the arbitrators to have been erro¬ 
neous in their view of the law, their award could not 
be set aside. 

Rule discharged. 


Peate against Triscott. 


Thursday , 
Nov. 25th. 


J*LATT moved for a rule to shew cause why the 
service of the rule in this case for taking out mo¬ 
ney deposited in the hands of the sheriff in lieu of bail, 
should not be deemed good service, by leaving a copy 
of the rule at the defendant's last place of abode, and 
sticking up another copy in the office; upon an affida¬ 
vit, stating that upon inquiring at the defendant's last 


wncre a de¬ 
fendant cannot 
be found in 
order to serve 
him personally 
with a rule for 
taking out 
money deposit¬ 
ed in the hands 
of the sheriff in 
lieu of bail, the 
Court will al¬ 


low the service to be good, by leaving a copy of the rule at the defendant's last place of 
abode, and sticking it up in the office, (a) 


(a) Sec ante ,-. In WeUer v. Robinson, 1 Taunt. ,433, C. P. it was 

held, that if a defendant's place of abode be unknown, application should 
be made to the Couyt that it may be deemed good service to affix the de¬ 
claration in the office. And Lawrence J. observed, that if the general rule 
with regard to the service lje relaxed, it should be on the special circum¬ 
stances of each particular case, upon a disclosure of which the Court of 
King’s Bench has in many cases permitted a service of this sort to avail. 
But without the express permission of the Court such a service is insuf¬ 
ficient. Dints v. Mackentie, bdTaunt. 777 ; Ward v. Neathercoate , 7 Taunt. 
145; where a plaintiff sued in person, and his residence was unknown to 
the defendant, and his servant refused to disclose it, the Court ordered that 
the affixing a notice of allowance of bail and notice of this rule in the pro- 
thonotary’s office, should be deemed good service. 
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1819> place of residence, the deponent was informed that lie 
Peate was S one t0 sea. 

against 

TaiSCOTT. 

The Court granted the rale to shew cause under 
these circumstances, and it was afterwards made ab¬ 
solute. 


Frith ry, 
jVov. 26th. 


Monk’s Bail . 


NE of the bail in this case on coming up to jus¬ 
tify, admitted that he was rejected as bail in the 

oue of them Palace Court, in an action there brought against the 

had been before _ l ' . 

rejected in the same defendant, but said that he was rejected upon a 

PalaceCourt. (a) t ec [j n i ca l 0 jjj ection. 


Ball rejected in 
this Court, it 
annealing that 


Best J. however rejected both bail for this cause. 

(a) See Snell’s bail, ante, 82; Waterhouse's bail, ante, 307. 


AwSh. Sanderson’s Bail . 


Affidavits con- HE bail in this case were opposed upon affidavits 

taming general JL . . 1 r . * 

slanderous containing general statements of an offensive na- 

jurious^to'thc ture > injurious to the character of the bail, who were 

clutractcr of bail, cannot be received, (a) 


(«) Vide Williams v. Hunt, ante, 321, as to the relevancy of the mat¬ 
ter in affidavit. It is important, for the protection of the party calum¬ 
niated by unnecessary scandalous matter, that the affidavit should not be 
received or permitted to be filed, so as to record the libel; for it seems 
that no action- can be supported in respect of libellous matter contained 
in an affidavit; see 1 Saunders' Rop. by Seij. Williams, note 1. Where a 
declaration on a surgeon’s bill unnecessarily stated that the work was done 
in curing the defendant of the'foul disease, the Court suggested the pro¬ 
priety of a motion for striking nut those words, and to refer it for scan¬ 
dal and impertinence, and that they should direct the prothonotary to tax 
exemplary costs, and that the rule for referring scandal, &c. ought to be 
the same at law as in equity. See Anon. C. P. 2 Wits. 20. As to the prac¬ 
tice in equity, see Coffin v. Cooper, 6 Fes. jun. 514. The Lord Chan¬ 
cellor there said, it is the duty of the Court to the public to take care 
that its records shall be kept pwre. I agree that because an answer, 
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represented as persons who bore the reputation of 
common swindlers in the neighbourhood in which they 
resided. No particular facts were, stated in # tlie affidavit 
from which such an inference would result. 

Rest J. refused to allow such an affidcivil to be 
re^d, and strongly condemned such sweeping attacks 
upon men’s characters, without condescending to state 
any particulars to justify the imputations. Tin* par¬ 
ties who made such an affidavit were amenable to the 
law% if the imputations were unfounded. 

The bail W'ere allowed to justify. 

D. F. Jones and Chittj/ for the plaintiff, and Comyn 
for the defendant. 

strongly reflects, it is not to be considered scandal, if material and rele¬ 
vant to the justice of the case; but the suggestion is enough to put it 
upon the Court to examine whether it is scandabras; and whether, if it is, 
it is not to be considered so, because material or relevant. Hence it 
seems, that whenever it is essential for the purposes of justice that fraud 
or other matter should be disclosed by affidavit, it may be stated, but 
should be set forth with certainty and precision, and not as matter of 
mere report and opinion. 


Hilton against Jackson. 

j£DOLPHUS on a former day obtained a rule to 
shew cause why the proceedings o/i the bail 
bond in this cause should not be set aside upon pay¬ 
ment of costs, ron the alleged ground that although 
the bail bond had become forfeited by the bail above 
not having been putin in due time, yet that the assign- 
mentof the bail bond had taken place after bail had been 
in and perfected. » 


(a) See Merryman v. Quibble, ante, 128, and the role of Court, Mich. 
59 Geo. 3. there cited. Bell v.- Taylor, ante, 572 . 


18 If). 

Savdersou's 

Bail. 


Friday, 
Nov. 26th. 

Regular pro¬ 
ceedings on the 
bail bond can¬ 
not be set aside 
where the mo¬ 
tion is made on 
behalf of the 
defendant with¬ 
out affidavit of 
merits, al¬ 
though the 
plaintiff had 
opposed the 
justification of 
bail, and re¬ 
ceived the costs 
of opposi¬ 
tion. (*; 
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181 D- 

HltTOH 

against 

JACKSON. 


Chi tty now produced an affidavit in shewing cause 
against the rule, which negatived the fact of the as¬ 
signment having taken place after the bail had been 
put in and perfected, and he coptended that this rule 
must be discharged, the defendant not having enti¬ 
tled himself to the indulgence of the Court by swearing 
to merits, in compliance with the rule of last Michael * 
mas Term. 


Adolphus , in support of the rule, stated that notice of 
justifying bail had been given for the first day of this 
Term, upon which occasion the plaintiff instructed coun¬ 
sel to oppose the bail, and insist upon the costs of a for¬ 
mer opposition in last Term, the costs of another oppo¬ 
sition at chambers in the vacation, and also the costs of 
thelast opposition. All these costs had been paid, andlie 
admitted that the assignment of the bail bond had not 
taken place until the time of putting in and perfecting 
bail had expired; but he submitted, that the payment 
of costs in the manner described, would alone entitle 
him to set aside the proceedings of the bail bond and 
operate as a dispensation of the rule of Court which 
required an affidavit of merits. 

Holroyd J* (a) said that the payment of the costs 
of three different oppositions did not dispense with the 
necessity of producing an affidavit of merits in compli¬ 
ance with the rule of Court, which rule was perempto¬ 
ry upon this subject* 

Rule discharged. 

Best J. before whom this motion at first came on, 
was of the same opinion : and Holroyd J. at the ris¬ 
ing of the Court to-day, said, he had mentioned the 
case to the other Judges, who were of the same opi¬ 
nion, but thought that the rule ought to be discharged 
Without costs. 


(«) The only Judge in Court. 
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Randall against Gurney. 

£1H1TTY on a former day moved to discharge the 
defendant out of custody of the Sheriff of Somer¬ 
setshire on filing common bail, on the ground that he 
was arrested on his way to attend an arbitration in 
pursuance of a summons directed to him by the arbi¬ 
trator for that purpose. 


1819 . 


Friday , 
AW. 26th. 


The summons 
of an arbitra¬ 
tor, to whom a 
cause has been 
refered by order 
of the Court of 
Chancery, pro¬ 
tects a party 
from arrest 


The case upon the affidavits was this «by an or¬ 
der of the Lord Chancellor, a cause depending before 
his Lordship, in which the defendant was the com¬ 
plainant, was referred to the arbitration of a Mr. Bozon 
at Exeter; and the order directed that the parties 
should attend the arbitrator with their papers and docu- 


under process 
of this Court 
whilst employ¬ 
ed in thehonafide 
obedience to the 
summons. But 
when a party 
residing in /,. 
was summoned 
to attend an 
arbitrator at 


ments if required. The defendant received a sum¬ 
mons on the lith of September , he being then resident in 
J-ondon f requiring him to be at Exeter at 12 o’clock on 
Monday thcJ20th of September , and bring with him cer¬ 
tain papers mentioned in the summons. These and all 
other papers belonging to the defendant were at Clifton , 
in the care of deponent’s wife who had for some time 
been on a visit there, and whither it was necessary for him 

that purpose 

and necessary refreshment, was arrested. The majority of the Court held that he was not 
entitled to be discharged out of custody, having no right to stop and sort his papers. Ab¬ 
bott Ch. J. dissentient. See the following caso in Court of Exchequer, (a) 


E. and was re¬ 
quired to bring 
with him cer¬ 
tain papers then 
at C. s and he 
went to the lat¬ 
ter place, where 
all his papers 
were, to make 
a selection, and 
haring staid 
there more than 
24 hours for 


(a) Sec Tidd, 6th ed. 204 ; in Spence v. Stuart, 3 East, 69, it was held, 
that a defendant attending an arbitrator to be examined under a rule of 
Court is privileged from arrest, eundo mnrnndo et redeundo. Lord EUen~ 
lorough said the defendant was clearly privileged/and the p/ivilegc. extends 
to redeundo as well as eundo ct murando ; and it docs not appear that he 
has been guilty of any negligence in not availing himself of his privilege 
redeundo within a reasonable time, for the arrest took place early in the 
morning, before it could be known whether the party was about to return 
borne or not. In Rex v. Priddle , Tidd, 6 ed. 204, where an attorney had 
been attending a cause at the Middlesex Sittings in Term, which was put 
off till the adjournment day, after which he went with his witnesses to a 
coffee-house, where he was asrested three hours after the rising of the 
Court on an attachment for non-payment of money, the Court held that an 
attorney was not to be allowed so long a time to speak to his witnesses on 
such an occasion before he went home, and that he was properly taken. 
Tidd, 6th ed. 204 ; 1 Smith Rep. 355 ; see Light/oot v. Cameron, 2 Sir W. 
Bla, Rep. 1113,1190} Chitderston v. Barrett , 11 East, 439. 
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1819- 

Rav I) A 1.1. 

again* t 

Gurxev. 


to go in order to comply with the arbitrator's summons. 
On the morning of the 16th of September he left Lon¬ 
don with a professional gentleman acting as his attor¬ 
ney, and arrived at Clifton, which is a short distance 
out of the direct road, about five o’clock in the after¬ 
noon of Friday the 17 th of September , and began to 
examine and sort the different papers, and slept there 
that night. The next day he and his professional advi¬ 
ser continued to occupy themselves in selecting the 
papers which he was required to produce before the 
arbitrator, and in the afternoon of that day, when he 
had nearly arranged the papers, and before he could con¬ 
tinue his journey to Ereter, he was arrested, and he exe¬ 
cuted the bail bond. On Sunday morning lie continued 
his journey, and arrived at Eieter just before 12 o’clock 
on Monday; the question was, whether under these 
circumstances he was entitled to be discharged on 
common bail. 


Marryatt contended that the defendant was not en¬ 
titled to his discharge, inasmuch as the protection 
which the law threw round a witness in these circum¬ 
stances would not justify the party in a malajide devi¬ 
ation, under pretence of obeying the summons. Al¬ 
though the defendant in this ease might necessarily be 
obliged to go to Clifton for his papers, yet he was not 
justified in staying there on the Saturday, when he 
was arrested. He should have promptly pursued his 
journey the momentjhe got his papers, without staying 
to assort them, .which he might have done when lie ar¬ 
rived at Exeter; and the privilege claimed ought to be 
construed strictly. 

Chitty and Wylde, in support of the rule said, that the 
question was, whether the defendant had unnecessarily 
deviated from his direct road, in proceeding to obey the 
summons of the arbitrator. If he had not, he was clearly 
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entitled to his discharge. The Court would allow a 
liberal latitude to a person in his situation. There 
could he no doubt that the summons of the arbitrator, 
which was tantamount to a subpoena (faces tecum, 
would protect him in the bona fide obedience to that 
summons. It was matter of imperative necessity that 
he should go to Clifton to procure the papers which he 
was required to produce. All his papers were at that 
place, and some litne must be allowed him for selec¬ 
tion, and it was too much to say that th." stoppage of 
one day for this purpose was to deprive him of the 
protection claimed. Having arrived on the Friday 
evening it was too much to expect that he should im¬ 
mediately make the selection from his papers and 
forthwith proceed on his journey. Some time was 
requisite for necessary refreshment and repose, and as 
no dilatory consumption of time could be imputed to 
him, the Court would give him the full benefit of that 
protection which the summons must be intended to 
afford. There was this strong circumstance in the 
case, that tin: defendant, with his professional ad¬ 
viser personally accompanying him, was on his jour¬ 
ney to attend the arbitration, and not returning from it, 
when the summons might be supposed to have spent 
its protection. They referred to Willingham v. Mat¬ 
thews, (a) Amey v. Long, (b) Huii nj v. Pitt,(c) and 
Moore v. Both, (d) 

Abbott Ch. J. was of opinion that the defendant 
was entitled to be discharged out of custody under all 
the circumstances of the case; it appearing to his 
Lordship that the defendant at the time he was arrest¬ 
ed was in the bona fide performance of a duty required 

(a) 0 Taunt. 3. r >6 j 2 Marsh. 5J, S. C. ( h) 9 East , 473, 

(c) 2 Stra. 987 ; 7’idd, 203. 

(tl) 3 k'es. jun. 350. Sec lltamUy v. Holland ,.» f'es. 2; Ex parte Kcrney , 
1 Aik, 54 ; Ex parte Lund , 6 V iev>. 781 ; Tidd, (ith ed. 203. 
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1819- 

KavdaLX. 

against 

OviKIT. 


of him by the arbitrator’s summons. Reasonable time 
must be allowed to a witness for necessary refresh¬ 
ment in the course of a long journey. Had the de¬ 
fendant merely gone to Clifton to see his wife, the case 
would be extremely different; but inasmuch as he was 
obliged to go to that place to select his papers, he 
would have a right to make some stay for that pur¬ 
pose, as well as for ordinary refreshment. 


The other Judges were of a different opinion, and 
held, that the defendant at least had no right to stay 
at Clifton to sort his papers, but was bound to pro¬ 
ceed promptly to Plymouth as soon as he got posses¬ 
sion of such papers. 

Rule discharged. 


I,i the Court of 
Exchequer m 
Saturday , 
Nm>. 27th. 

Held by the 
majority of the 
Court, that the 
defendant was 
under circum¬ 
stances resem¬ 
bling those in 
the last case, 
privileged from 
the arrest. The 
application 
may be made 
either to the 
Court under 
whose process 
the privilege is 
claimed, or to 
the Court out 
of which the 
process issued, 
upon which the 
party was ar¬ 
rested. 


Ricketts against Gurney. 

QHITTY and Wylde on a former day made a simi¬ 
lar motion in this Court on affidavits in this cause, 
in substance the same as in those of Randall v. Gurney, 
supra. 

D. F. Jones and Platt now shewed cause, and urged 
that the privilege eundo morando and redeundo ought not 
to be extended so as to impede the course of justice and 
afford protection foe debtors who absented themselves 
in order to avoid the payment of just debts 4 and 
that in the present case the defendant was not justified 
under pretence of attending the arbitrator in going 
to Clifton out of the direct road, and at all events his 
stay at Clifton upwards of twenty-four hours under 
pretence of sorting papers, was not to be excused, 
for he ought to have had the papers in his own pos¬ 
session, or at least might have caused them to be for¬ 
warded to Exeter, and might there have assorted them. 
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They also urged, upon the authority of Kinder v. Wil¬ 
liams, 4 T. R. 378 , that the proper course was for the 
defendant to apply to the Chancellor, and that this 
Court could not interfere. * 


1619. 


Ricketts 

against 

GCSHSY. 


Chitty and Wylde argued that it was essential for 
the purposes of justice, that witnesses and persons 
required to attend any Court of competent jurisdiction 
to decide upon the matter in litigation, should be pro¬ 
tected from arrest whenever they were bona fide proceed¬ 
ing towards that Court for such purpose; for otherwise 
the fear of arrest would deter the party from obeying the 
subpoena, and thus the due investigation of the matter 
would be prevented. That the protection was provided 
by law with reference to persons under embarrassments, 
and the very circumstance of the party in the present 
case having adopted measures generally to avoid his 
creditors, constituted a stronger reason for the interfe¬ 
rence of the Court in his favour} and therefore the only 
question was, whether it was to be collected from the 
affidavits that the defendant at the time of his arrest 
was bonajide proceeding to attend the arbitrator. They 
referred to the cases in Bac. Abr. tit. Privilege, B. 2. 
and Willingham v. Matthews , 6 Taunt. 356 , and 2 Marsh 
57 , to show that this privilege is not nicely scanned, but 
is to be construed fairly and liberally, and that a person 
is not bound to go the nearest or most direct way; and 
that in the present case it was obvious that the defendant 
would not have left his place of retreat in London , had 
it not been for the summons of the arbitrator, that he 
bona Jide went to 1 Clifton with a view to obtain and to 
assort papers necessary to be produced before the arbi¬ 
trator. With respect to the other objection, that this 
Court was not competent to interfere, they referred to 
the case of Spence v. Stoart, 3 East , 89 , in which it 
appeared that the Court of King’s Bench set aside a 
bail bond taken upon an arrest upon process out of 

t z 2 
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that Court, although the privilege was founded upon 
the party's attendance upon an arbitrator in pursu¬ 
ance of the rule of another Court; and in the case of 
Walker v. Webb, 3 Anstr. 941, this point was expressly 
determined. They submitted that the privilege from 
arrest was not, ns had been supposed, founded alone on 
the supposed contempt of the Court which the party 
was about to attend, but proceeded upon the right of 
the individual to be exempt from the process of any 
Court during his attendance, and therefore it was com¬ 
petent to him to resort to cither Court. 

The Court stopped Ckitty and Wylde from further 
arguing that point, as they were satisfied the motion 
was properly made to this Court, (a) 

Graham B. and Wood B. held, that the rule must 
be made absolute on the ground that the defendant 
was privileged at the time he was arrested ; that the 
privilege of a parlv attending an arbitrator or any 
other Court of Justice, ought to be liberally construed, 
in order that parties who may be apprehensive of ar¬ 
rests might not be deterred from attending the Court 
when summoned for that purpose. That in the present 
case the circumstance of the defendant having gone to 
Clifton out of the direct road, and his stay there, ap¬ 
peared to fall within the principle upon which the pro¬ 
tection is afforded ; and that a person is not obliged to 
proceed on a, long journey without rest and refresh¬ 
ment ; ai;d that the papers being at Clifton , the devia¬ 
tion out of the direct road was justifiable; and that it 
was not material whether the papers were sorted there 
or at Exeter. 

G arrow Baron, considered that though the pro¬ 
le) In the last case the Court of K. B. expressed the suae opinion, wqd 
Marryatt admitted the law to be so. 
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tection ought to be liberally construed, yet on the 1819- 
other hand it was essential for the purposes of justice Ricketts 
that it should not be so extended as to prevent creditors quknbt. 
from recovering their just demands, and afford a pro* 
tection to debtors beyond that which was necessarily 
incident to their attendance in compliance with the 
process of the Court j and that in the present case, upou 
consideration of all the affidavits, he did not think the 
defendant was entitled to his privilege; but that as the 
majority of the Court were of a different opinion, the 
rule must be made absolute. 

Rule absolute accordingly. 


M‘Caulay against Thorpe. vIMSi 


IJlURTON moved to postpone the trial of this cause, 
“ until a commission could be sent out to Sierra 
Leone, for the purpose of examining certain witnesses 
resident there.” 

Holroyd J. (a) said that the trial could be post¬ 
poned only to a definite period, according to the prac¬ 
tice of the Court. To postpone it “ until a commis¬ 
sion was sent out,” or “ until the witnesses w r ere ex¬ 
amined,” was loo indefinite. The practice was to 
fix the trial to come on at a given time, and then to 
apply to postpone it from time to time, as* occasion 
required. (A) 


When it is ne¬ 
cessary to post¬ 
pone a trial for 
the purpose of 
sending abroad 
to examine wit. 
nesses under a 
commission, 
the Court will 
not put off the 
trial until they 
are examined, 
which is too in¬ 
definite, but to 
a definite pe¬ 
riod. 


Turton therefore took a rule to shew cause why 
the trial should not be postponed until the Sittings 
after next Trinity Term, for the purpose mentioned. 


(а) The only Judge in Court. 

(б) Vide Hacker v. Hardy, an!", 280, in nulcs. 
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Scarlett, Gurney, and H. J. Stephen now shewed 
cause against the rule, and insisted that this was an 
application to which the Court would not accede in the 
present stage of the proceedings, the object of it being 
in effect to put off the trial ad infinitum. This was an 
action against the defendant for publishing an alleged 
libel upon the character of the plaintiff, and the de¬ 
claration was delivered so long ago as January last. 
It would be extremely injurious therefore to the plain- 

in order to sup- 

port pleas of justification to a declaration for a libel, where it appears that the plaintiff has 
not promptly brought his action after the publication of the libel, and has been otherwise 
dilatory in bringing the cause to issue, fa) 


1819. 

Monday, 
Nov. 29th. 

The Court trill 
put off & trial 
in order to en¬ 
able the defend* 
ant to apply for 
a commission 
for examining 
witnesses in 
Africa on in¬ 
terrogatories, 


It is not neces¬ 
sary to swear to 
merits in order 
to put off a 
trial on ac¬ 
count of the 
absence of a 
material wit¬ 
ness ; nor will 
the Court, in 
the first in¬ 
stance, impose 
the terms of 
paying money 
into Court. 


The Court upon 
a second mo¬ 
tion to put off a 
trial on the 
continued ab¬ 
sence of a wit¬ 
ness, will if it 
thinks proper 
enquire into the 
circumstances; 
end it is not a 
sufficient 
ground to put 
off the trial as 
of course. 


(a) In general if the defendant is unable to proceed to trial on account 
of the absence of a material witness, &c. he may move the Court in Term 
time, or apply to a Judge in vacation, on an affidavit of the facts, to put it 
off till the next Term, or if necessary, to a more distant period. Tidd, 6th 
ed. 826 ; Stratford v. Marshall, Barnes, 440. It is not necessary to swear 
to merits in order to put off atrial on account of the absence of a material 
witness ; nor will the Court, at least on the first occasion, impose the 
terms of paying money into Court. Cookson v. Simpson, Trin. T. 1816, 
June 15th. Gurney shewed cause against a rule obtained by Selwyn for 
putting off a trial, on the ground of the absence of a material witness. He 
objected to the sufficiency of the affidavit, which did not swear to the 
merits ; and he required that the money should be brought into Court. 
Selwyn, contra, contended, that in an affidavit for such a rule as this the 
merits were never sworn to, and it was never required as a term of this 
rule that the money should he pud into Court. Lord JSUenhorough Ch. J. 
assented, and observed, that it would be ridiculous to swear to merits, for 
the other party would deny them; but he said the defendant might be 
called upon to pay the money into Court, if they applied again in Michael¬ 
mas Term to put off the trial further. Rule absolute. And see Abraham 
v. Coates, ante, 182. But uflon a second motion to put off a trial, on ac¬ 
count of thewcontinued absence of a witness, the Court will, if they think 
proper, enquire in£> the circumstances; and it is not to be considered that 
the motion h to be put off as a matter of course. Anon. East. T. 1815, 
April 17th. The Attorney General had on a former occasion obtained a 
rule absolute for putting off a trial, on the ground of absence of a material 
witness, and he now moved-again to put off the trial on the absence of the 
same witness, who still resided at Ostend, the place at which he was when 
the former motion was made. And per Lord EUenborough Ch. J. It by no 
means follows, that because the trial hae been once put off on account of the 
absence of a particular-witness, who still continues absent, that the Court 
will pat if - off again without enquiry into the circumstances. This obser¬ 
vation is made in answer to the suggestion that there was no real defence, 
which the Attorney General said was never sworn to upon applications of 
this nature. 
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tiff to postpone this trial until the defendant could ex¬ 
amine his witnesses abroad. It was incumbent upon 
every libeller to be prepared when called upon to 
prove the truth of his libel. The defendant in his 
affidavit did not venture to state that his witnesses were 
abroad at the time this action was commenced, and the 
Coilrt would not no wallow the defendant, by postponing 
the trial, to compel the plaintiff to consent to a com¬ 
mission for examining witnesses in Africa. They re¬ 
ferred to Calliand v. Vaughan {a) in support of the 
argument. 

Turton, in support of the motion, contended that 
the defendant was entitled to the usual indulgence 
allowed to persons in his situation, if lie had not been 
guilty of laches . The facts of the case were these: this 
action was brought in December last, for an alleged 
libel published in the preceding January , and a decla¬ 
ration was delivered in the January of the present 
year. To this declaration the defendant pleaded 
twenty-six special pleas of justification, which required 
a considerable time to prepare; and after some time 
granted for that purpose the pleas were filed on the 
24th of April , which was as early as they could by 
possibility be filed. The defendant then ruled the 
plaintiff to reply, and it was not until seven months 
afterwards that he took any notice of the rule, and then 
the only replication was the common and usual one, 
de injuria; and on the *22d of this month the paper 
book was made-up and delivered. Under these cir¬ 
cumstances, the defendant being doubtful whether the 
plaintiff would go to trial at all after the delay in 
replying, felt himself obliged to’make this application 
to the Court, swearing, *is he did, on the 2.5th instant, 
that his material and necessary witnesses were now re- 
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u) 1 Flos. &. Fuf, 210. 
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sidcnt in Sierra Leone. The defendant had applied to 
the Court the very first moment that it became neces¬ 
sary for hii^ to prepare his defence and prove his justi¬ 
fication. It w...> sworn that application had been made 
to the plaintiff to consent to a commission, and that he 
had refused. The argument used against this motion, 
as to the hardship which the plaintiff would expe¬ 
rience in postponing the trial, was of very little* weight, 
when it was considered that the plaintiff had himself 
delayed his replication no less than seven months. 
Under these circumstances, he submitted that it was 
but reasonable the trial should be postponed for the 
purpose of examining the witnesses abroad. He re¬ 
ferred to Mostj/n v. Fabrigas , (a) Doug. 41(i; and 
Wright v. Dolby , and Saine v. Hay, boLh decided last 
Term, where the Court postponed the trials until the 
Sittings after this present Term, on account of the ab¬ 
sence of a witness then in America. 

An lio n Cli.J. The only doubt on my mind as to 
the propriety of granting this application is, that the 
defendant did not in an early stage of the proceedings 
give the plaintiff’any intimation that he might require 
a commission to examine his witnesses abroad. That 
is the only point that has occasioned any doubt in my 
mind ; but notwithstanding that, adverting to two cii- 
cuinstances in the case, namely, first, that this action 
was not brought until eleven months after the publica¬ 
tion of the •alleged libel; and secondly, that the plain¬ 
tiff’ did nqt reply until seven months after the pleas 
were delivered, it seems to me not unreasonable to give 
the defendant the benefit of his application. 

Holkovd J.(/i) I am of the same opinion, inas¬ 
much as the plaintiff has suffered a long lime to elapse 

(a) (Jau'p. lfil; Tirltl, foth cd. 853; Phil. Ev. 13. 

[}>) Brn/ln/ J. was absent. 
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before he brings his action, and is guilty of greater 
delay before he brings the cause to issue, after the 
pleas are delivered. Under these circumstances, I 
think the defendant fs entitled to the object of this 
rule. • 


•Best J. 1 am clearly of opinion, that if a man 
attacks the character of another, lie thereby impliedly 
undertakes to be ready to prove the truth of what he 
writes ; but on the other hand, the party who complains 
of an injury to his character ought to make his com¬ 
plaint immediately. I therefore accede to this motion, 
on the ground of the plaintiff's delay in not bringing 
the action in the first instance, as w ell as his subsequent 
tardiness when ruled to reply. 

Rule absolute. 

Barnett against Newton. 

BRA HAM on a former day obtained a rule, call¬ 
ing on the plaintiff to shew cause why the inter¬ 
locutory judgment signed in this case should not be 
set aside with costs, for irregularity. The facts were 
these. The action was by original returnable the first 
return of the Term, 3d of Nov .; on the 10th the plain¬ 
tiff delivered his declaration, indorsed to plead in four 
days. This would have expired .on the 14th, but that 
being Sunday, the defendant had the whole T)f the 1.5th 
to plead in, and on the morning of the ]6th, the de¬ 
fendant not having pleaded, the plaintiff was entitled 
to sign judgment. On the night of the 15th, the de¬ 
fendant's attorney served the plamtifPs attorney with a 
summons for a month's time to plead, returnable at (i 
o’clock the following evening. The defendant's attor¬ 
ney called on the morning of the l6th for the plain- 


6‘89 

1819. 


M'Caulay 

against 

Thorpe. 


Frida i/, 

Nov. 26th. 

The defend¬ 
ant's, time to 
plead being out 
on the loth, 
and not having 
pleaded, his 
attorney took 
out a summons 
in the evening 
for a month’s 
further time to 
plead, return¬ 
able at six 
o'clock on the 
following even¬ 
ing, and served 
it upon the 
plaintiff’s attor¬ 
ney, who signed 
judgment on 
the morning of 
the lGth; Held 
that the judg¬ 
ment waa regu¬ 
lar. fa) 


(a) Vide Mort is v. Hunt, ante , 93. 
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tifF*s attorney to indorse a consent for time, which he 
refused, stating that the time for pleading was out, and 
that he should sign judgment that day, which he did 
at the opening of the office. The irregularity com¬ 
plained of r under these circumstances was, that the 
judgment was prematurely signed, for that the Judge’s 
summons for time to plead was a stay of proceedings, 
and that while it was pending the plaintiff could not 
sign judgment; and Morris v. Hunt (a) was relied on. 

Espinasse now shewed cause; he admitted that a 
Judge’s summons for time to plead might in some in¬ 
stances operate as a stay of proceedings, but that was 
only when it was returnable before the plaintiff signed 
judgment. That was all which was decided in Morris 
v. Hunt , and the doctrine he contended for was found¬ 
ed on the authority of Cahe v. Lord Littleton (6), which 
was there expressly recognized. But the rule of prac¬ 
tice in this respect was more fully laid down in the case 
of Morris v. Hunt (c). There, as in this case, the 
summons was not returnable until 6 o’clock of the even¬ 
ing of the 15th, and it was held the plaintiff was en¬ 
titled to sign judgment in the morning. 

Abraham denied the generality of the rule, and 
insisted that the plaintiff having had notice before he 
signed his judgment on the morning of the 16th, was 
bound to obey the summons. 

Abbott Cli. J. There is good reason for the dis¬ 
tinction taken bv the plaintiff’s counsel. Where the 
summons is returnable' before the plaintiff signs judg¬ 
ment, the Judge has the opportunity of hearing both 
parties, and using his discretion as to giving or with¬ 
holding time to plead; but where the summons is 
-■ - ■ — ■ - — ■ — • — —- ■ 

(a) 2 D. tf ./. .’i; sec ante, !W. 

.4* 2 ft hi. Rep. 951. i*" , 9.*. 
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returnable afterwards, the plaintiff having a previous 1819- 
right to his judgment by the course of the practice, bIexett 
he ought not to be deprived of it by d proceeding newtox 
which took place afterwards. It seems to me that the 
judgment was regularly signed, and that the rule must 
be a discharged with costs. 

The other Judges were of the same opinion, and the 
rule was accordingly discharged with costs. 


Jones against Davis. 


Friday, 
Nov. 26th. 


JgTARKIE moved to bring back the venue in this 
case, from Lancashire to London , on the ground 
that all the plaintiff's witnesses resided in London , and 
that it would be extremely inconvenient, as well as a 
delay of justice, to have this cause tried at Lancaster. 

Holroyd J. said, that the hardship of the plain¬ 
tiff’s case was no ground for depriving the defendant 
of the benefit of having the trial where the cause of 
action arose. If the defendant was under terms to 
take short notice of trial in London , and had under¬ 
taken not to assign error for want of a special origi¬ 
nal, the case might be different; but otherwise the 
venue must remain where it was. 

Ri^le refused. 


Merc hardship 
and delay in 
being obliged 
to try a cause 
at Lancaster, 
when all the 
plaintiff’s wit¬ 
nesses reside in 
London , is no 
ground for 
bringing back 
the venue to the 
latter place, 
unless the de. 
fondant is un¬ 
der terms to 
take short no¬ 
tice of trial, 
and not assign 
error for want 
of a Special 
original ( 0 ) 


( 0 ) Vide Janet v. Perks , ante, 376. Though the venue be changed by 
the defendant upon & false affidavit, the plaintiff cannot bring it back to 
the county in which it was at first laid, without the usual undertaking to 
give material evidence in that county; and in this Court the rule for chang¬ 
ing the venue is absolute in the first instance. Price v. Woodbume, 6 East , 
433 ; Guard v. Hodge , 10 East, 32; Tidd, 642; and see also as changing 
the venue, Rotcoe v. Delano , aide, 57. 
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1819. 

Saturday , 
Nov. 27th. 


Attorney read¬ 
mitted without 
payment of ar¬ 
rears of duty 
after ceasing to 
practice for five 
years, although 
the affidavit did 
not state that 
lie was under 
no apprehen¬ 
sion of com¬ 
plaint against 
him. («) 


Exparte Smith. 


j^VARKlE moved to readmit*" an attorney of this 
Court, 'without payment of arrears of duty, who 
had ceased to practise on his own account lor live 
years. The affidavit stated, that during the interval 
he had been part of the time in a bad state of health, 
and that during the remainder he had acted as clerk to 
an attorney of the Court, for the sole and only benefit 
of the latter. The affidavit went on further to state, 
that no cause of complaint existed against him; that 
none had existed ; but it did not state “ that he was 
under no apprehension of any complaint against him.” 


IIolroyd J. doubted whether the affidavit was 
sufficient; but upon referring to the master as to the 
practice, he said the attorney might be admitted, al¬ 
though it. was more correct to state in the affidavit 
that he was under no apprehension of complaint. 

(«) Vide Amn. ante , . r >r>7, and other cases, ih. in notes; Ex parte -, 

ante , 316. A solicitor in equity cannot be struck off the roll at his own 
request, without an affidavit that there is no other reason for the applica¬ 
tion. Ex' parte Owen, 6 Vrs. 11; Ex parte Foley , 8 Vn. 33. 


Saturday, 
Nov. 27tli. 


Attorney read¬ 
mitted without 
a Term’s no¬ 
tice, on an affi¬ 
davit that for 
the last year he 
was not certi¬ 
ficated in con¬ 
sequence of the 
negligence of 
his agent, who 
had been in¬ 
structed to take 
out his certifi¬ 
cate. 


Exparte Platts. 

J^ALFORD moved to readmit this gentleman, an 
attofney# of the Court, without sticking up the 
usual notices, and upon taking out his certificate for 
the last year; the affidavit stating that he had in¬ 
structed his agent to .take out for him a certificate for 
last year, but that the agent had neglected so to 
do. (a) 

4 

Holroyd J. ordered him to be readmitted on the 
terms prayed. 

{»} Vide E.i parte Davit, ante , 673 and cases there referred to. 
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Huckfield against Kendall. 

1 

BRAHAM moved to set aside the interlocutory 
judgment signed in this ease for irregularity, on 
the ground that this being an action on a bill of ex¬ 
change, a rule had been obtained to refer it to the 
master to compute principal and interest, and that 
such rule having been made absolute witlioul opposi¬ 
tion, the plaintiff sued out execution without serving 
the defendant with an appointment to attend the tax¬ 
ation. This he submitted was irregular, and that the 
plaintiff was bound to serve the defendant with an ap¬ 
pointment for taxation. 


1819. 

Saturday , 
AW. 27th. 


Where a Bill of 
exchange is re¬ 
ferred to the 
master to com¬ 
pute principal, 
interest, See. 
the plaintiff’s 
attorney is not 
hound to serve 
the defendant 
with notice of 
an appointment 
for taxing of 
costs, unless 
defendant has 
served him with 
a rule for that 
purpose. («) 


The Court. These proceedings are quite regular. 
The plaintiff obtains a rule nisi to refer it to the mas¬ 
ter, to compute principal and interest upon the bill of 
exchange which is the subject of the action. The de¬ 
fendant does not shew any cause against that rale, 
which being made absolute, the plaintiff is not bound 
to serve the defendant with an appointment before the 
master. It is the defendant’s own duty to take out a 
rule to be present, if he wishes to be present; but if he 
docs not choose so to do, the plaintiff is not bound to 
give him notice. This has been very lately settled to 
be the practice. 

Rule refused. 


(a) See Sellers v, Tvfton. ante, 466, note a ; and Anon, ante , 467, note 
a i Tidd , 6tli ed. 1025; and TidcTs Forma, 5th ed. 397,8. The defendant’s 
attorney must obtain and serve a rule on plaintiff’s attorney, ordering 
the latter to give him notice of the time <jf taxing costs, that he may be 
present if he thinks fit; and thereupon it is incumbent on plaintiff’s attor¬ 
ney io give such notice before |)e proceeds to tax the costs. Id. ibid. The 
case of Dawson v. Slad/ord, aide, 468, is inaccurately reported. The prac¬ 
tice in C. P. is different from that in K. B. 4 Taunt. 487. 



<&4 

1819 

Saturday , 
Non. 27 th. 

The Court has 
a summary ju¬ 
risdiction over 
matters in dif¬ 
ference between 
attornies and 
their clerks, 
and therefore 
where a clerk 
misconducted 
himself and left 
the service of 
the attorney to 
whom he was 
articled at the 
end of a year 
and a half, and 
the latter re¬ 
fused to take 
him bade in 
consequence of 
his previous 
misconduct, 
the Court re¬ 
ferred it to the 
master, who 
decided that a 
portion of the 
premium 
should be re¬ 
turned; and this 
decision was 
affirmed by the 
Court, though 
the point in 
question had 
been decided 
otherwise in a 
suit in the Ex¬ 
chequer. (a) 


CASES in MICHAELMAS TERM 


Ex parte Fisher. 

P ULLER in last Term moved for a rule to shew 
cause why Mr. Fisher , an attorney of this Court, 
should not refund such portion' as the Court should 
direct, of apfee received by him with a young man who 
was articled to him as clerk, under the circumstances 
then stated. In the same term, A. Moore was instruct¬ 
ed to shew cause against the rule; but at the sugges¬ 
tion of the Court, the case was referred to the master, 
who, upon hearing the matter discussed, ordered part 
of the premium to be returned to the clerk’s father, 
and a rule was drawn up imperatively calling upon 
Mr. Fisher to pay the money so ordered to be refunded 
on the first day of this Term. On that day Puller 
moved to make the rule absolute, but the discussions 
stood over until the 9th instant, when 


A. Moore moved for a rule to shew cause why the 
order made by the master should not be discharged, on 
the ground that the master had no authority, under Lhe 
circumstances before him, to make an order for refund¬ 
ing any part of the clerk’s fee, and he referred to Cuff 
v. Brown and Others, (b) as a case directly in point. 
The Court then ordered the first rule to be enlarged, 
and directed both to come on together in order that the 
matter might be more solemnly discussed. Puller now 
shewed cause against .A. Moore's rule. The case upon 
the affidavits was in substance this. The clerk was 
articled for five years, the master receiving the usual 
fee. After remaining with the latter for about a year 
and a half, during which time he behaved exceedingly 
ill, he left his master’s service, and when brought back 

(a) This summary jurisdiction is recognized by the stst. 22 Oco. 2, e. 46, 
i. 9. ; Anvn. ante, 5S9. See as to the retun. of a portion of the premium, 
Thurman v. Abell , 2 Pern. 64; Jackson v. Warwick, 7 T. R. 121; Grant v. 
Welchman , 16 East, 20 7 } Chitty on Apprentice Law. 

(ft) 5 Price, 297. 
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again by the father, the master refused to take him 
again, on the ground that he was a very unfit atid im¬ 
proper person to remain in his office. The question 
under these circumstances was, whether the master was 
bound to refund any 'part of the apprentice fee. 

ft 

Puller, in shewing cause against the rule for dis¬ 
charging the master’s order, insisted that this was a 
matter solely in the discretion of the Court, inasmuch 
as all questions touching the conduct of attomies 
towards their clerks was peculiarly within the province 
of the Court to decide upon. When this question was 
first before the Court, it was referred to the master, 
apparently with the consent of both parties. That 
officer had made his award in conformity with that 
discretion which the Court would itself have exercised 
in deciding the case; and therefore it was now too 
late to set aside his order, on the ground that no such 
award . could be made. At all events, unless it could 
be shewn that the Court had no jurisdiction over such 
matters, the decision of the master must be conclusive 
upon the subject. The whole point seemed to turn 
upon the question of jurisdiction. 

A. Moore in support of his rule, did not so much 
doubt the jurisdiction of the Court over questions of 
this nature, as the correctness of the decision of the 
master in point of law. It was not by his consent that 
the question was originally referred to the .master, but 
he yielded to that course of proceeding, at the recom- 
' mendation of tlie Court. When the question was be¬ 
fore the master, the late case of Cuff v. Brown was not 
brought under his consideration, and it was in conse¬ 
quence of that decision that the matter was now 
brought again under the notice of the Court. That 
case was decidedly in point, for there it was held, that 
if an apprentice after serying two years of his time. 


G95 

1819. 
EX PASTE 

Fishes. 
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1819 . 


ExfARTK 

Fisher. 


and without any misconduct on the part of the master, 
runs away of his own accord and enlists as a soldier, 
and afterwards is willing to return, but the master will 
not receive hVm again, the master is not compellable to 
return any part of the apprentice fee. There Richards , 
Ch. B. said, “The youth having remained as a clerk 
two years runs away of his own accord, and enlists as 
a soldier; he may or he may not come back; he chuses, 
however, to come back, and then he asks for a return 
of the premium. It does not appear that there was 
any misconduct on the part of the master; it is not 
fair, therefore, that the young man should demand a 
return of the consideration money, because he chuses 
to run away. There is another circumstance to be con¬ 
sidered. He may stay with his master for four years, 
and then run away when his services are become more 
valuable ; and is the master to lose the benefit of that 
service? It is stated, at one time the master was will¬ 
ing to take him back; but that makes no difference, 
for there is no contract to bind the master, and it was 
at the master’s option to take him back or not.’* This 
was a case precisely in point, and all the observations 
there made were applicable to the case under conside¬ 
ration. The apprentice here having voluntarily put an 
end to the contract which existed between him and his 
master, the latter was not bound to return any portion 
of the premium. The question whether Fisher had or 
had not refused to take the apprentice back had no¬ 
thing to do with this case. This was simply the case 
of a master \vho has refused to take back a clerk who 
has placed himself in such circumstances as to make it 
unfit for that master to take him back. On the autho¬ 
rity of the decision cited, this was clearly not a case 
in which the master should be called upon to refund 
any part of the premium. ' 


Abbott Ch. J. It is exceedingly convenient that 
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there should be a summary jurisdiction in tills Court, 
for deciding differences between attornies and their 
clerks of this description. The legislature has given 
a summary jurisdiction to magistrates, as to apprentices 
of a different kind. This Court and the ojher Courts 
of Westminster Hall have, as far back as our practice 
wi\l carry us, been in the habit of exercising a juris¬ 
diction as to differences of this nature, between an 
attorney of the Court, who is an officer of the Court, 
and his clerk. It seems to me, that the exercise of 
that jurisdiction is a matter of great convenience, 
and I therefore think we ought not to forbear doing 
what our predecessors have done. As to the case re¬ 
cited in the Court of Exchequer, I do not mean to 
reflect upon or differ from it. There a return of pre¬ 
mium was claimed, the question being discussed by a 
suit in equity ; but that is a very different thing from an 
application to the jurisdiction of this Court over its own 
officers, who are peculiarly subject to its jurisdiction. 


1819. 


Ex VAUTC 
Fishes. 


Ray ley J. The attorney receives a premium as a 
compensation for keeping a clerk for a certain period of 
time, and for instructing him during that Lime. If at the 
end of a year the clerk goes away, having been guilty 
of great misconduct, and the master when he comes 
back exercises his discretion as to whether he shall 
take him back or not, and he determines that the 
young man shall not continue any longer with him, it 
is but reasonable he should return some proportion of 
the premium ; and I cannot distinguish this case from a 


case where a lad after the end of a montil’s service ab¬ 


sents liimsef, and when lie comes back, tlic master says, 
“ No, I wont take him back again* because after having 
used him well for a month he runs away, and therefore I 
am entitled to keep tlic whole of the premium.” I think 
that would be a very unreasonable proposition. 1 am of 
opinion therefore, that it is for the discretion of the 

3 A 
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1810 . 

n PART* 
I'irhik. 


Saturday, 
Xor. 27th. 


An indictment 
for a conspi¬ 
racy “ to de¬ 
fraud J. W. of 
divers goods, 
and in pursu¬ 
ance of thr 
conspiracy de¬ 
frauding him of 
divers goods, to 
wit, of the 
value of 100/." 
cannot be 
quashed for not 
specifying the 
particular 
goods of which 
the prosecutor 
had been de¬ 
frauded; and 
Snnbk , the 
Court in such a 
case will not 
call upon the 
prosecutor to 
deliver to the 
defendant a 
particular of 
the goods re¬ 
ferred to in the 
indictment. 


master to say what part of the premium shall be re¬ 
turned. 

Holroyi^J. («) concurred. 

Rule absolute. 


(a) Best 3. was absent. 


The King against - 

JpLATT moved to quash the indictment in this case, 
or for a rule to shew cause why the prosecutor 
should not deliver to the defendant a bill of particulars 
of divers goods referred to in the indictment. As to the 
first part of his motion, he submitted that the indict¬ 
ment was bad for the uncertainty and generality of its 
allegations. It was an indictment for a conspiracy, 
“ to defraud John Wheatley of divers goods, and in pur¬ 
suance of that conspiracy, dei'rauding him of divers 
goods, to wit, of the value of one hundred pounds.** This 
allegation, he contended, was too uncertain, for the in¬ 
dictment should have particularised the specific goods 
of which the prosecutor was supposed to have been 
defrauded. If this was an indictment for felony in 
stealing the goods of Wheatley, it was clear this allega¬ 
tion would not do, because the indictment could not 
set out the goods in the general way. By analogy to 

the rule in cases of felony, he submitted, that in such 

0 

an indictment as this, the goods should be particularised 
for the information of the defendant, who in this case 
had been a" servant of the prosecutor for twelve months, 
during which time he had' transacted sales for his em¬ 
ployer in two hundred different instances, amounting 
in all to the value of 25,000/. It was of the utmost 
importance therefore to this defendant, that he should 
be apprized of the particulars of the alleged fraud, in 
order that he might be enabled to meet the charge, and 
prove his innocence. As lo the second part of the 
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1819. 

The Kive 
against 


that if this was an indictment for stealing the prosecu¬ 
tor’s goods, it would be bad, for uncertainty; but in 
this case the gist of the indictment is conspiracy, and it 
may be, that there is so much uncertainty in the trans¬ 
action which is the subject of the indictment, that the 
allegation cannot be stated with greater certainty. As 
to the alternative part of the motion, this is the first 
time I believe that ever such an application was made 
to the Court; and however hard the case may be upon 
the defendant, 1 am extremely unwilling, for the first 
time, to create a precedent of this nature, without very 
mature deliberation. The only case within my know¬ 
ledge, in which this Court orders a particular to be 
delivered under an indictment for a misdemeanour, is 
that of Barratry, or where a man is charged with being 
a Barrator. It appears to me that the best course for 
the defendant in this case to take, is to apply to the 
prosecutor to give him some information as to the par¬ 
ticulars upon which he means to rely in support of the 
indictment. If he refuses, then an application may be 
made to postpone the trial, in order that this question 
may be more maturely discussed. But whether dis¬ 
cussed or not, the objection now suggested may be 
matter of very strong observation to the jury on the 
trial. 

• • 

Bay ley J. This case is not analogous to an in¬ 
dictment for felony in stealing goods, because the con- 

3 a 2 


motion, he admitted that it was unprecedented, but he 
submitted, supposing the indictment to be good, that the 
Court would in such a case and under such circumstan¬ 
ces call upon the prosecutor to deliver a particular of the 
transaction to which he meant to apply his ^evidence. 

^Abbott Ch. J. I am of opinion, in the first place, 
that we cannot quash this indictment, in consequence 
of any thing that appears upon the face of it. I agree 
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18 19 . spiracy is the gravamen of the present indictment. 

The k 7 N0 The conspiracy may be to defraud the prosecutor, not 
<,f any particular goods, but of any goods he can get 
hold of; and it is not often in the power of a prosecu¬ 
tor to specify the particular goods of which he has been 
defrauded, because the object of the conspiracy may 
itself be uncertain. With respect to the application 
for a bill of particulars, it is quite new, and I think we 
cannot now make a precedent, without very serious 
consideration. 

Holiioyd J. was of the same opinion. («) 

Rule refused. 

(a) Bf.it J. was absent. 


Saturday, 
Nov. 27th. 

Quo warranto 
will not lie 
against a coun¬ 
ty treasurer to 
shew by what 
authority he 
holds the office, 
if lie has been 
de facto elected 
by the justices 
in (Quarter Ses¬ 
sions; nor will 
mandamus lie 
to the justi¬ 
ces in Ses¬ 
sions to make a 
new election of 
a county trea¬ 
surer, on the 
groundthatone 
of the justices 
who had voted 


The King against the Justices of Hereford¬ 
shire and the County Treasurer of the same 
Shire, 

JPjP’ E. TAUNTON moved for a writ of quo 
n arranto, to be directed to the county trea¬ 
surer of Herefordshire, calling upon him to shew by 
what authority he held the office of county trea¬ 
surer. This motion was founded upon a sugges- 
gestion that the election of the said county treasurer 
was void, inasmuch as one of the Justices of the Peace, 
who voted at the election, had not at the time of the 
election duly qualified' himself by taking the oath pre¬ 
scribed by, 18 Qeo. II. c. 20. 

The Court immediately interposed, and said that 
a writ of quo warranto would not lie in this case ; and 
without some authority being cited for such a purpose. 


at the election they could not now f6r the first time assume an autho- 

had not taken . . 

the quniifica- rity which had not hitherto, been exercised. They 

tiion ofttli tr * 

scribed by ™ cou ^ g rant a mandamus to the Justices in Sessions to 

18 G. 2, c. 20, prior thereto, for the acts of the justice arc not void, although he may be 
liable to penalties. 
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elect a county treasurer where the office was void, but 
it being stated at the bar that there was a county trea¬ 
surer elected de facto, they could not call upon that 
person to shew by wlmt authority he held the office. 

Writjrefused. 

*IV. E. Taunton then shaped his motion anew, and 
applied for a mandamus to the J ustiees at Sessions to 
elect another county treasurer, in the room of the gen¬ 
tleman already appointed, on the like ground stated in 
his lirst motion, contending that the election which had 
taken place was of no effect, inasmuch as the acts of 
the Justice already'alluded to were null and void ; and 
he relied upon the 18th G. II., c. 20, which declares 
that no person shall be capable of acting as a Jus 
tice of the Peace, who shall not before he acts at the 
Sessions of the county, take and subscribe the qualifi¬ 
cation oath therein set forth. 

Abbott Ch. J. I am of opinion that wo ought 
not to grant a mandamus in this case. The objection 
to the appointment of the county treasurer is, that one 
of the Justices who voted at the election had not pre¬ 
viously taken the qualification oath, and consequently, 
that the act of that Justice is void, so as to annul the 
election. We cannot grant a mandamus to fill up such 
an office as this, unless it is aeLually void. Without 
looking at the wisdom of the rule, this Court does not 
grant a mandamus to appoint to an office which is al¬ 
ready full. If it*can be shewn that the office is filled 
colourabiy only, or by fraud, the Court would consi¬ 
der the appointment as invalid; but even then we should 
require a very strong case to be made out to justify 
our interposition. '1 hi?, however, is not a case in 
which any tiling amiss appears to have been done, and 
we cannot undo the act of the Justices by command 
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The Justices 
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sures or He¬ 
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The Kino 
against 

The Justices 
and Trea¬ 
surer of He¬ 
refordshire. 


Saturday , 
Nov. 27th. 


The surveyor 
of a high road 
having impro¬ 
perly expended 
a Large sum Of 


ing them to make a fresh appointment. This office is 
full de facto, and we cannot say that the act of the 
Justice, who had not taken the qualification oath, is 
void. In a very few weeks (a) tke acts of this magis¬ 
trate would ibe rendered completely valid by an indem¬ 
nity act, and he will be a good Justice. 

r 

Bayley J. The acts of the Justice are valid, 
although he may be liable to certain penalties. Can it 
be contended that if a magistrate who has taken the 
qualification oath, that he is worth 100Z. per annum, 
and from circumstances is afterwards reduced to 80Z. 
and he commits a man after his income is so reduced, 
an action will lie against a gaoler for taking the man 
into his custody ? If that cannot be contended, the 
argument here fails. The construction to be put upon 
the 18 G. II., c, 20 is, that the magistrate shall be 
only so far disqualified from acting that he shall be 
subject to certain penalties if he does act. In this case 
the acts of the Justice are valid, though he may be 
liable to penalties for not having taken the oath pre¬ 
scribed by the statute. 

Holboyd J. The statute merely operates as a 
personal prohibition, declaring that it shall be unlaw¬ 
ful for the magistrate himself to act, and he is punish¬ 
able for doing that which the statute prohibits him 
from doing; but his acts are not void. 

Rule refused. (6) 

(a) Parliament wai sitting. JJalJ. was absent. 


The KinO against Friar. 

i • 

JpEARSON moved for a rule to shew cause why a 
criminal information should not be filed against 
this person, a surveyor of a public road, for the alleged 
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misapplication of the funds deposited in his hands by 
the trustees of the road. He made this motion upon 
three grounds; first, that the defendant had acted con¬ 
trary to the express provisions of the act of parliament 
for improving the line of road in question j second, 
that whether he had or not acted contrary to the pro¬ 
visions of that statute, he was guilty of a lavish ex¬ 
penditure of the public money; and third, that his 
appointment being of the nature of a public employ¬ 
ment, he was criminally amenable to the cognizance of 
this Court, for any abuse of the powers entrusted to 
him. The case alleged was in substance this. By an 
act of parliament, certain trustees were appointed to 
effect the repair of the line of road in question, with 
power to borrow money by exchequer bills for that 
purpose. The act empowered the trustees to treat with 
the owners of lands and houses for the purchase of 
such parts of their property as were necessary for the 
completion of the intended work; but it expressly de¬ 
clared that the unanimous approbation of nine trustees 
was necessary to ratify such purchases, or auy treaty 
for such purchases. Part of the money borrowed bv 
virtue of this act, was deposited in the hands of a 
banking company, of which the defendant was a mem¬ 
ber. In contravention of the last mentioned provision 
of the act of parliament, the defendant, without the 
consent of the trustees, treated with the owner of sonic 
land in the line of the intended road, for an acre there- 
of, the price of which was to be five hundred guineas. 
This treaty afterwards came to the knowledge of the 
trustees, who decidedly objected to it, on the ground of 
tiie exorbitant amount of the price demanded for the 
land. The treaty was in consequence discontinued for 
the time, but was afterward renewed by the defendant, 
under the like state of ignorance on the part of the 
trustee?, when the defendant concluded a bargain, by 
which the owner received a thousand guineas for half 
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money, bor¬ 
rowed by the 
trustees under 
an act of parlia¬ 
ment, without 
tiie consent of 
the trustees, 
which the act 
required to 
sanction the 
expenditure: 
The Court re¬ 
fused a criminal 
information 
ugainst the sur¬ 
veyor, in the 
absence of any 
corrupt motive 
expressly al¬ 
leged- The 
Court will not 
convert a civil, 
into a criminal 
remedy. 
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The King 

against 

I'll! A it. 


an acre of the same land. Under these circumstances 
the question was, whether the defendant was criminally 
answerable by information. 


The Coucit said this was not a case in which they 
could so interfere. No criminal motive appeared to 
result from the case as stated. The defendant might 
have laid out money without lawful authority, and he 
was answerable for that money ; but that circumstance 
could not be a foundation for a criminal accusation. 
As no criminal motive could be discovered, this would 
be converting a civil remedy into a criminal charge. 
This was not the application of money for purposes to 
which, generally speaking, by law, it might not be 
applied ; but the ground of the complaint was, that he 
bad applied the money for the purpose stated, without 
previously obtaining the consent of a certain number 
of the trustees, as was necessary by the provisions of 
the act. The defendant might be liable to make good 
the money if he had wrongfully applied it; but it was 
impossible to convert a civil into a criminal remedy, 
in the absence of any corrupt motive. 

Rule refused. 


Mouthy, IIolme against Dalby, Gent, one, &e. 

aw. 2<ah. ® 7 


A hill was filed 
in Trinity va¬ 
cation against 
an attorney as 
of the preced¬ 
ing Term, 
with a special 
memorandum 
of a subsequent 
day in vacation. 


A BILL was filed against the defendant, as an at¬ 
torney of this Court, on the 6th of September last, 
with the usual special memorandum, stating that it was 
filed on the 6th of September , as of the preceding 
Trinity Term, and contained a statement of causes of 
action, which accrued after the last day of that Term; 


pleaded a pi”! soi ne on the 21st of July last, apd others on the 1st of 

in abatement, entitled ofthe followingTerm, without a special imparlance : Held that this was 
regular, and judgment signed for want of a pica was set aside. («) 


«) The Courts., with a view to discourage dilatory pleading, require 
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September last. The defendant hied a plea in abate- 


that a plea in abatement shall he filed, in the first instance, and at tlic 
earliest opportunity, unless i{ appear that the Court expressly reserved 
leave to the defendant to plead at a subsequent time. Hence it is a gene¬ 
ral rule, that a plea in abatement must either be entitled of the. same Term 
ns the declaration, or must be prefaced with a special imparlance, or the 
plaiptiff may sign judgment. Doughty v. Dunlin, 4 T. 11. 520; Buddie v. 
Hi ikon, 6 T. R. 569; Blackmon• v. Flemyng, 7 T. 11. 447 n. d .; Lloyd v. Wil¬ 
liams, 2 SI. & S. 484. But in the rase of Ilulme v. Daily, as it appeared 
upon the record that the bill was filed on the 6th of September, for causes 
of action occurring since Trin. Term, the defendant conhl not have 
pleaded as of Trin. Term, “ that at the time of filing the bill on the fith 
of September, he was an nttorncy of the C. V.” The objection to entitling 
the declaration of Mich. Term applies equally to a special imparlance. 
The form of such imparlance is given and commented upon in 2 Sava. 
Rep. by Scijt. Williams, page 2, in notes. “ And .1. B. who is sued by 
the name of C. B., in his proper person comes (i. e. in the Term of which 
the declaration is filed), and saving to himself all advantages and excep¬ 
tions, as well to the wit as to the declaration aforesaid, prays leave to 
imparl thereunto here until next after the morrow of All Souk, and it is 
granted to him ; the same day is given to the said D. here, &c.; at which 
day come, &c.” If such an imparlance had been adopted here, the pro¬ 
ceedings would have been manifestly incongruous, for the bill was not 
filed till after Trin. Term, and therefore no imparlance from that Term 
couldhavc been prayed or granted. 

In a plea in abatement, a mis-statement in the traverse at the 
conclusion thereof of tlic name by which the defendant is called in 
the declaration, is fatal on demurrer. Imke, administrator, v. lawowl, 
K. B. Mick. Term, 1818. Action of debt for work and labour, goods sold, 
and on the money cotints and account stated. The defendant pleaded in 
abatement the misnomer of his Christian name in the following manner: 
“ And William Inwards, against whom the said II. L. hath exhibited his 
said bill, by the name of Thomas Inwow!, in his own person, comes and says 
that he was baptized by the name of William, and by the Christian name 
of William hath always since his baptism hitherto been called and known; 
without this, that he the said William Inwards now is, or at the time of 
exhibiting the said hill was, or ever before had been called or known by 
the names of William Inwood, as by the said bill is supposed; and this he 
the said William Inwimls is ready to verify; wherefore he prays judgment 
of the said bill, and that the same may 'be quashed." To this plea the 
plaintiff demurred, and assigned the following eausc. For that the said 
plea states, that by the said bill it is supposed that the defendant had 
been called or known by the name of WiSiam Inwood, whereas the said 
defendant is in the said bill sued and called by the name of Thomas In- 
unml, and is not therein supposed to hare been called or known by the 
names of William Inwaotl, or any other name or names other than and be¬ 
sides Thomas Inwowl, and also for that, &c. Joinder in demurrer. 

(a) See uotc at the end of the case. 


1819. 


Holme 

against 

Daley, gent, 
one, &c. 


Plea of misno¬ 
mer. Mis-state¬ 
ment in the tra_ 
verse atcondu 
sion of the plea 
of the name by 
which the de¬ 
fendant is called 
in the declara¬ 
tion, is fatal on 
demurrer. («) 
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merit, of his privilege as an attorney of the Court of 
Common Pleas, to be sued in that Court, and which plea 
was entitled generally of the present Michaelmas Term. 

Chilly, in support of the plea. The statement of the name at the con¬ 
clusion of the pica is incongruous, and may be rejected as surplusage. 
The Court will reject the words William Inwood in the traverse, these 
words being inconsistent; and without them the plea is perfect, and there 
is no incongruity. The plea states distinctly the defendant’s Christian name 
and surname; and consequently gives the plaintiff a better writ. The 
subsequent mis-statement of the name is merely a clerical error. Alex¬ 
ander v. Mowman. («) That decision is in point, and establishes, that even 
in a pica in abatement, repugnant words may be rejected in support of 
the plea, Gilbert, C. P. 3d ed. (A) “ What is redundant, and need not be 

put into the sentence, and contradicting what is before, is ns if it had 
never been inserted.” Buc. Abr. Pleas and PUading, iMter 1. 4. Tlic 
incorrect words of the plea are merely superfluous. The declaration also 
is demurrable, being brought by an administrator in the debet and detinct. 

Abbott Ch. J. I always thought that a plea in abatement must be 
taken most strictly. It must be verified by affidavit. In Alexander v. 
Mawman , the plea was good in substance; but here there is no substance, 
the plea is contradictory in itself. The traverse is necessary, and if this 
be rejected, what is there to stand ? The plea may have been framed in 
this manner artfully and on purpose. 

Ilolrayd J. was of the same opinion, and referred to Hiram v. Binns , (c) 
and the King v. Shakespeare, (d) If the proper judgment is not prayed on a 
plea of abatement, although the Court sees that the defendant is entitled 
to judgment, yet they will not give it in his favour on an improper prayer. 
Judgment for the plaintiff. 

When a misnomer is pleaded, the defendant must appear and plead by 
his right name, and not by the description. “ And he who is sued, &c.” 
Peake v. Davis, 5 Taunt. 653. Hautorth v. Spraggs , 8 T. H. 515. The 
surname as well as Christian name must be distantly stated, id. ibid. Doclur 
v. King, 5 Taunt. 652. Bac. Abr. Misnomer F. In proceedings by bill, 
a plea concluding with a prayer of judgment, “ of the writ and declaration 
thereon founded,” is bad on demurrer. AUwood v. Davis, 1 Bam. & Aid. 
172. In a suit commenced by bill, it seems proper to conclude by praying 
judgment of the bill, and not by praying judgment of the declaration 
or of the bill and declaration. Lee v. Barnes, 3 Mod. 144; 12 Mod. 133; 
Moffat v. Van Millingen, 2 Bos. it'Pul. 124 n. c. Lloyd v. Williams, 2 M. 
& S. 484 . 3 Bla. Com. 303. f 2 C'hitty on Pleading, 464. Pleas in abate¬ 
ment need not be demurred to specially. Lloyd v. Williams, 2 M.bfS. 485: 
for the object of a special demurrer is to give an opportunity of amending. 
2 Stra. 846 ; and it is not the practice to allow amendments in pleas of 
this description. Cases Prac. C. P. 29. Tidal, 675, 6tb ed. It seems how¬ 
ever advisable to demur specially for a trifling informality. 

(e) Wittes, 40. (5) Gilb. C. P. 3 ed. 132. (c) 3 Term Rep. 185. 

{d) 10 East. 83. Vide etiam Attuoad v., Davis. 1 Born. & Aid. 172. 
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The plaintiff signed judgment as for want of a plea; 
and on a former day the defendant obtained a rule to 
shew cause why such judgment should not be set aside 
for irregularity, with costs; the defendant's plea in 
abatement, with the usual affidavit annexed, having 
been duly filed on the fourth day of the Term. 


1819. 

Holms 

against 

DiLBY,OIXT. 
ONE, &C. 


Reader and Chitti/ now appeared to support the rule, 
and J. Williams to oppose it. But 

The Court said, that it was impossible to sustain 
the judgment, and that the general rule whiA author¬ 
ises the plaintiff to sign judgment for want of a plea, 
when a plea in abatement entitled of a subsequent 
Term to the declaration, is pleaded without an imparl¬ 
ance, did not apply to a case of this nature, where it 
appeared on the face of the bill that the defendant 
could not have pleaded of a prior Term to a non-ex¬ 
isting bill; and no imparlance from such Term to the 
present could, without incongruity, have been stated. 


Brijtton against Burton and Mills. 

gOMYN, on a former day, obtained a rule to shew 
cause why the judgment in this case signed on a 
warrant of attorney should not be set aside as to the 
defendant, Burton, and why he should not be dis¬ 
charged out of custody, under the capias fid satisfac. 
issued therein. The affidavit on which the motion was 
founded stated, 'that the other defendant, Mills, had 
without Burton's authority signed and sealed the warrant 
of attorney for both the defendants, who were partners 
in trade, as follow: " Burton and Mills , by John Mills, 
( L. S.)" And that Burton had never, by deed or other- 

under seal. Semb. attter, as to the authority to release errors, (a) 


Monday, 
No*. 29th. 


A warrant of 
attorney under 
seal, executed 
by one person 
for himself and 
his partner, in 
the absence of 
the latter, but 
with his con¬ 
sent, is a suffici¬ 
ent authority 
for signing 
judgment a- 
gainat both. 

A warrant of 
attorney to con¬ 
fess judgment 
need not be 


<«) In Kinncrslty v. Musttn, 5 Taunt. 264, it was held, that a warrant of 
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1819- 


Hruttojj 

against 

Burton ahd 
Miles. 


Judgment on a 
warrant of at¬ 
torney set a- 
side, one of the 
parties being at 
the time of the 
execution an 
infant. 


wise, authorised Mills to execute such warrant of 
attorney. 

r 

Wylde now shewed cause upon an ailidavit, stating 
that the defendant, Burton, had frequently after the 
warrant of attorney was given admitted its validity, 
and that it was given with his concurrence; and he 
relied on Ball v. Dunsterville, 8t another, 4 T. K. 313, in 
which it was decided that if A. executed a deed for 
hiuiseif and his partner, by the authority of his partner, 
and in his presence, it was a good execution, though 
only sealed once, (a) 

Cornyn contended that that case only applied when 
the execution of the deed took place in the presence of 
the other partner; and insisted, that as it did not appear 
that Burton was present when the warrant of attorney 
was executed, it was invalid; and he referred to Harris 
son v. Jackson 6c others, 71'. U. ‘207 ; l'Miott v. Davis, ‘2 
Jfos. &. Pul. 338, ( b) which establish, that one partner 
cannot hind the other partners by deed. lie also urged 
that as the warrant of attorney contained an authority 
to seal and execute a release of all errors, and was also 
under seal, the subsequent adoption of the warrant of 
attorney, without an instrument under seal, could not 
have any legal efficacy. But 


attorney need not be by deed, and that it does not require an attesting 
witness. See also Burrow v. Mashiter, 4 East, 430. A warrant of attor¬ 
ney cannot be.given by one of several executors, to confess judgment at 
the suit of all. 1 Stra. 20; 2 Fes. & li. 54; 1 Hoi. Abr. 029, pi. 5. Nor 
can it be given by an infant. W'oodv. Heath, Mich. T. 1814, Xov. 15th. 
Blackburn shewed cause againpt a rule which had been obtained by Little- 
dale, to set aside a judgment entered up on a warrant of attorney, and pro¬ 
ceedings therein, for irregularity; the irregularity being that one of the 
parties, at the time of the execution of the warrant of attorney, was under 
age. The rule was made absolute. Sec also ns to a warrant of attorney 
given by several persons, Harris v. I Fade, ante. 322. 

(a) See also Bum v. Bum, 3 Fes. jun. 578, S, P. 

'{bj See also Skiglit v. Edjintor & others, Holt's C. N. I*. 141. 
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The Court resolved, that as the affidavits in op¬ 
position to the rule completely established that the 
warrant of attorney was given with his consent, he was 
bound by it; and even admitting that in order to re¬ 
lease errors, an authority under seal had been requisite, 
yet as to the other purposes, and especially the au¬ 
thority to confess judgment, parol consent was suffici¬ 
ent, therefore 

The rule was discharged. 


1819. 

Brutton 
against 
Burton and 
Miles. 


Cunnack against Gundiiy’. 


Monday, 
.Voi\ 2!Uh. 


AYLY on a former day obtained a rule to shew 
cause why the declaration in this case, which con¬ 
tained ninety-eight counts upon as many one pound 

one pound each, cannot be consolidated into one count. Hut a rule wm pronounced 
for striking out all the counts but one, and giving the other notes in evidence under the 
count upon an account stated. («) 



Derlii ition 
■•mitain tig 'J8 
counts iipon a* 
many _ romis- 
ry notes for 


(a) Vide James v. Share, 1 Stark. 426. In general where two actions 
are brought by the same plaintiff against the same defendant, for causes 
which might be combined in one action, the Court will oblige the plaintiff 
to consolidate them, and to pay the costa of the application. Anon. Hast. 
T. 181 ft, May 8th. Espiuassc had obtained a rule, calling on the plaintiff" 
to shew cause why he should not consolidate two actions in trespass against 
the defendant for fox-hunting over the plaintiff’s premises, situate in the 
same parish, though committed at different times, and that the plaintiff 
should pay the costs of tlic application. Heath now shewed cause, admit¬ 
ting that a similar rule had been obtained with costs in Cecil r. Rrigges, 
2 T. It. 639. Hut he said, that there the party was held to bnil, and it was 
not so in this case; and that 4 there was no case which decided that the 
Court would act in the same manner where the party was not held to hail. 
Scd jwr Lord Ellenharangh Ch. J. Holding to bail is only,one instance of 
vexation; there may be ninny others -. here the vexation that may be 
complained of is the^iringing of two actions, when there was no ground 
for adopting such divide:! remedies. Rule absolute. See Tidd, 6th 
ed. 644. But the Court refused to consolidate two actions brought on two 
bonds, although they were precisely similar to each other. Royal Exchange 
Company v. ——, Hit. T. 1815, Feb. 6tb. , The Court will not allow the 
consolidation rale to be opened, on the ground that evidence has been dis¬ 
covered since it was entered into, /’alien r. Parry, Hil. T. 1812, Feb. 11th. 
Scarlet moved for a rule to shew cause why the consolidation rule entered 
into l>y the plaintiff should not be opened, and why he should not lie at 
liberty to try the several uiunc.,, on the ground that fresh evidence had 


Two actions for 
trespasses on 
the same pre¬ 
mises at differ¬ 
ent times, 
brought by the 
same plaintiff, 
consolidated, 
and the plaintiff 
obliged to pay 
the costa. 


When a conso¬ 
lidation role 
has been en¬ 
tered into, 
though fresh 



710 


1819- 


CUNKACK 
again*! 
G UNDRY. 


evidence disco* 
vered, the Court 
will not permit 
the plaintiff to 
try the other 
actions. 

Consolidation 
rule set aside, 
on the ground 
of absence of 
a material wit* 
ness at the trial, 
on bringing 
money into 
Court. 
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country banker’s promissory notes, should not be refer¬ 
red to the master to consolidate the said counts upon 
all the promissory notes for the like sum, and to strike 
out such other superfluous matter as the master should 
think fit. . 


Chitty now shewed cause, and contended that it 
was not possible to sustain this motion, which was 
without a precedent. It is not possible, as was sug¬ 
gested, to frame a declaration alleging, “ that the de¬ 
fendant heretofore, to wit, on &e. made divers, to 
wit, ninety-eight promissory notes, and that by each 
and every of them respectively he promised to pay the 
sum of one pound. M (a) There was indeed a similar 
motion made in Lane v. Smith , ( b) but was refused. 
The declaration in that case contained two hundred and 
eighty-six counts, and the Court said that each of the 
notes being a special and distinct contract, it was im¬ 
possible to state several of them in one count. 

Abbott Ch. J. Could not the object be gained in 
this way. Supposing the party making the applica¬ 
tion should consent to enter into a rule, that all the 
notes except one shall be given in evidence under the 
count, upon an account stated either before the master, 
or before the jury, as shall be agreed upon, and that the 

been discovered. Lord Ettrnbwmgh Ch. J. If we grant this motion, we 
shall in fact decide, ^that where there is a scintilla of evidence subsequently 
discovered, a consolidation role will not hold. It is dangerous at all times 
to admit subsequently discovered evidence. Per Curiam. Rule refused. 
But a consolidation rule has been set aside on bringing the money into 
Court, on the ground of the absence of a material witness. Holman v. 
——, Hit. T. 1815, Feb. 9th*. Carr applied for a rule to shew cause why 
a new trial should not be had, c.nd why a consolidation rule should not be 
set aside. The cause had been tried, and a verdict was found for the plain¬ 
tiff', and he now moved this on the ground of the absence of amaterial wit- 
ness at the trial. The Court granted it on bringing money into Court. 

(a) Vide Javte* v. Shore, 1 Stark. 42o. 

(5) Tidd, 6th ed. 648; and 3 Smith, 113. 
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defendant shall bring no writ of error for want of a spe¬ 
cial original. 

Bayly and Chilly agreed to this arrangement, and 
accordingly 

The rule was made absolute, “ that it be referred 
to the master to strike out all the counts except the 
first, the defendant thereby undertaking to permit all 
the other notes to be given in evidence, either before 
the master or a jury upon the count upon an account 
stated, and that he would not bring any writ of error, 
and that the costs of the other counts and of this ap¬ 
plication should be costs in the cause/* 


Newnham against Dowding. 

JIJOTION to set aside interlocutory judgment, and 
all subsequent proceedings, with costs, for irregu¬ 
larity. The defendant had before judgment signed 

murrer assigning for cause misjoinder of counts; and the plaintiff after this, 
judgment as for want of a pica, the Court held that he could not treat such 
a nullity, (a) 

(a) If the objection be such as is available only on a special demurrer, 
it seems that it cannot be taken advantage of when the defendant is under 
terms of pleading issnahly; but a demurer for a defect in substance 
is in general otherwise. 3 Burr. 178H; Bell v. Da Costa, 2 Bos. & Pul. 44$; 
Berry V. Anderson, 7 T. R. 536; Cunning v. Sharland, 1 East, 410; and it 
is said, that it should affect the merits of the case, id. ibid.; fFright v. Rus¬ 
sel, 2 Bla. Rep. 223; Stonehouse v. FaweU, Sayer’s Rep. 88; Tidd, 6th ed. 
488. A demurrer without good cause cannot be filed, where the defendant 
is under terms of pleading issuably, as where in an action on a bill of ex¬ 
change, the defendant demurred generally on the ground that though the 
bill was accepted payable at a particular place, and a special presentment 
at that place was stated in the declaration, yet no demand was stated to 
have been made upon the acceptor, nor was any special refusal alleged. 
White v. Benson , Thursday , 9th Feb. Hit. T*. 1815. Foljatnbe shewed cause 
against a rale obtained by Barrow, to set aside judgment which had been 
signed by the plaintiff, on the ground that the defendant, who was under 
terms of pleading issuably, had not pleaded in conformity to the Judge’s 
order. The defendant demurred generally to the declaration, and Barrow 
stated the cause of demurrer, which was, that the bill had been accepted 
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1819. 

CUXXACK 

against 

Gihroir. 


Monday, 
Nov. 29th. 

A defendant 
being under 
terms to plead 
issuably, filed 
a special dc- 
liaving signed 
a demurrer as 


When time 
given to defend¬ 
ant, on condi¬ 
tion be would 
plead issuaMy, 
and he demurr¬ 
ed generally on 
ground that 
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1819- 


Newniiam 
against 
Uowmxs. 


though present¬ 
ment at place 
of special ac¬ 
ceptance al¬ 
leged no de¬ 
mand and re¬ 
fusal was ul- 
ledged, plain¬ 
tiff signed judg¬ 
ment and sup¬ 
ported. 

If presentment 
averred, it 
means due pre¬ 
sentment. 


filed a demurrer in the office, being at the same time 
under terms to plead iasuably. It was an action 
by executors on promises, at the suit of the testator in 
his life time*, with a count for money lent by the exe¬ 
cutors after the death of the testator. 'Hie defendant 
demurred specially to the declaration for this misjoin¬ 
der, and the question was whether such special demur¬ 
rer was an issuable plea within the terms of the order, 
and whether the plaintiff was entitled to treat such a 
demurrer as a nullity, and sign judgment as for want 
of a plea. 


Cornell now shewed cause against the rule for set¬ 
ting aside the judgment, and contended, that it was not 
competent for the defendant to demur, being under 
terms to plead issuably. The demurrer filed in this 
ease was a mere evasion of the Judge’s order for plead¬ 
ing an issuable plea, and the Court must now treat this 
as a sham demurrer, and) support the judgment. In 
(Way v. Ashton , («) a distinction was taken by the 
Court between a real and fair demurrer and a sham 
one ; for the former is an issuable plea within the in¬ 
tent and meaning of the Judge’s order, and the latter 
is only an evasion of it. In the present case it was 
true the defendant had only specially assigned the mis¬ 
joinder as cause of demurrer, but the Court neverthe- 

spccially; but though the declaration averred that a presentation had been 
made at the particular place, yet no demand and refusal was alleged. He 
cited Gammon V. Sctytoll, 5 Taunt. 344, 1 Marsh. HO ; see ( kitty on Bills, 
330, 5th ed. He urged, that it did not appear that the hill had been duly 
presented at the place, nor that it hud been presented to the acceptor, nor 
that payment had been refused by him ; and if such a presentment as this 
were good, a presentment at any time, though after the usual hours, would 
he good. Srd per Lord Ellenborough and Huy ley J. This i3 no cause of de¬ 
murrer. It is alleged that presentment was made according to the tenor 
and effect of the hill, which was sufficient, and there is a general breach. 
If a presentment is averred to have taken'■place, it necessarily means due 
presentment, otherwise it is nothing. Per Curiam. Rule discharged with 
costs. See iJutteruwth v. Lord Lc Drspenser, 3 M. & S. 150. 

(«) 3 Burr. 1788. 
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less ought to treat it as a sham demurrer, and as an 
evasion of the J udge’s order. 

Chitty, in support of the rule, submitted that amis- 
joinder of counts is a defect in substance and not 
merely in form, and that though the defendant might 
have availed himself of the objection on a general de¬ 
murrer, yet the mere circumstance of his pointing out, 
particularly by a special demurrer, such substantial 
objection, could not vitiate the demurrer or prevent 
its being considered as an issuable plea within the 
terms of the order. 


1619. 


Mevlaik 

mgaintt 

Dowonro. 


Abbott Ch. J. Though this is not a general de¬ 
murrer, yet the objection to the declaration specially 
assigned as cause of demurrer is an error in substance, 
and therefore the demurrer must be deemed an issuable 
plea within the meaning of the order, and the plaintiff 
ought not to have treated it as a nullity. 


11 oDio y u J. and Rest (a), were of the same opi 
nion. 


Rule absolute. 


(a) Bat/ley J. was absent. 


Banter against Levi. 


Monday, 
Nov. 39th. 


£iOM YN shewed cause against a motion fpr setting 
aside the proceedings on the bail bond in this 
cause, on the grcfUnd that a sheriff’s officer had be¬ 
come bail above, which he contended was contrary to 
the practice of the Court. He admitted that no ex¬ 
ception had been entered against the bail. 


ficer be put in 
as bail, the 
plaintiff must 
except to the 
bail, and can¬ 
not proceed aa 
if the matter 
were a mere 
nullity. 


Adolphus, in support of the rule, contended that the 
practice of this Court was now clearly settled; that a 

5 B 
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i8iy. 


Banter 

aqain.it 

Levi. 


It is no objec¬ 
tion to bail, 
that they are 

indemnified by 
the sheriff's 
officer. 


An attorney, 
who has not 
practised for 
six years, justi¬ 
fied as bail. 


An attorney 
may be put in 
as bail, but 
cannot justify. 


An attorney is 
liable to an 
action on his 
recognizance 
of bail, though 
contrary to the 
rule of Court 
that he should 
be bail at all; 
but he is never¬ 
theless entitled 
to his privilege 
to he sued as an 
attorney. 


sheriff's officer is good bail unless he is excepted to, 
and the plaintiff cannot treat the proceedings as a 

nullity. It was held, Rex v. The Sheriff of Surrey , (a) 

...— 

* 

(«) 2 East , 181, in K. B. alitcr in C. P. Jackson v. Hillas, cited 1 Taunt. 
Ifi2, 3; Tidf, 6th cd. 252. It is no objection to bail that they arc indem¬ 
nified by the sheriff's officer. Chick's bail. Mich. T. 56 Geo. 3, Xou. 17, 
1815. Espinasse moved to justify bail. On examination, the bail admitted 
that they came at the request of, and were indemnified by the sheriff’s 
officer, who had arrested the defendant, and taken a bail bond. Imws, in 
opposition, contended that it was contrary to the rule of Court, and in¬ 
stanced the case of attornics. Espinasse in reply, admitted that an officer 
could not be bail, nor a sheriff’s officer ; but observed that attornies were 
prohibited from indemnifying persons in becoming bail by a particular rule 
of Court, in which sheriff's officers were not mentioned, nor did this case 
apply to them. Dumpier J. said it was no objection, ttnd was not within 
the rule of Court; and that the officer who took the bail bond having a 
certain responsibility if bail was not regularly put in, had a right to put in 
bail for his own indemnity. Bail justified.—N. B. Hay ley J. had decided 
in the same way two days before. An attorney who had not practised for 
six years was allowed to justify as bail. Anon. East. T. 1815, May 16. 
One of the bail had been an attorney, but had not practised or renewed his 
certificate for six years. Abbott J. Permitted him to justify. It is a rule of 
Court, that no attorney shall be bail in any action or suit depending there¬ 
in, R.M. 1654, s. 1; R.M. 11 Geo. 2, rcg. 1 K. B. Doitg. 466, note 1 j 
The King v. The Sheriff of Surrey, 2 East, 1H2. But an attorney or his 
clerk has been allowed to become bail in order to surrender the defendant 
immediately without justification. Per ('ur . 31. 42 Geo. 3, K. B.; Tidd, 
251,6th cd.; Vide Jackson v. Hillas, 1 Taunt. 162, 164. 

See Anon. Trin. T. 1813, June 30th. Hail were opposed on an affida¬ 
vit that one of the persons who had become bail was a attorney. Hay hi/ 
J. at first intimated, that in this Court the objection did not apply to an 
attorney who was not concerned in the same cause, although the ground of 
objection was more general in the Common Pleas. Comyn, amicus rurite, 
suggested that the rule was, that no attorney could justify in this Court, 
but he might be put in as bail. An attorney is allowed to be putin as bail, 
but cannot justify. The beamed Judge granted time. 

An attorney ^however is liable on his recognizance when it is entered 
into, although it is contrary to the rule of Court that he should be hail at 
all. Harper v. 7'a/umrdiu , 7'.T. 1817. Action against an attorney on a recog¬ 
nizance of bail. Pica in abatement, privilege of defendantus an attorney to 
be sued by bill. Demurrer assigning for eause that the defendant was es¬ 
topped from pleading liis'privilege by entering into the recognizance. Cur- 
wood, for the plaintiff, contended that an attorney who had acted contrary 
to the rule of Court against attorneys becoming bail, had thereby waived 
his privilege, and could not claim to he privileged when an action was 
brought against him as bail. And urged that the privilege of an attor¬ 
ney was not part of the common law, aB there was no such officer originally 
by common law, for no person could at first appoint his attorney without 
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that if the defendant’s attorney or liis clerk he put in 
ns bail, the plaintiff* must except to the bail, and can¬ 
not proceed as if the matter were a nullity. 

• 

The Court assenting, the rule was made absolute. 

• 

leave granted under the great acal, till the statute of Merton, and that was 
confncd only to particular Courts. 4 Hen. 4, c. 18, Gilb. Prac. Com. Pleas. 

Baylcy J. asked if there was any case in which it was held, that by en¬ 
tering into recognizances he forfeited his privilege. Cuneood said not; he 
said there was a case in Barnes, How v. Bridgewater, p. 117, which bears 
upon the point. Lord Kllenborough Ch. J. referred to the rule of Court, 
and said that rule was formed to protect the uttorney; and in looking at 
it he said it was also prohibitory, and therefore he might he proceeded 
against upon that prohibition ; but still that docs not prevent him from 
continuing liable according to the recognizance he had entered into. Bag- 
leg J. The privilege which the attorney claims, is the privilege of his 
clients. Per Curiam. He is certainly liable upon his recognizance, what¬ 
ever penalties he may be liable to for having acted ngaiust the rule of the. 
Court. But still he is entitled to his privilege to be sued as an attorney. 
(.'bitty tor the defendant, for whom the Court gave judgment on demurrer. 


Davison against Morkton. 

AMPBEFJj on a former day obtained a rule lo Thc orill 

shew cause why thc interlocutory judgment sign- 

cd in this case should not bo set aside with costs for filed, and when 

that takes place 

thc plaintiff cannot sign judgment as for want of a plea; and thc affidavit for setting aside 
a judgment, on the ground that a plea was previously filed, need not state in what place, it 
was filed, for thc Court will presume it was filed in the right place, unless thc contrary 
he shown; Held also, that the plea of not gaiUy to an action of assumpsit cannot be 
treated as a nullity, (a) 

(a) The general issue maybe cither delivered to thc plaintiffs attorney, 
or entered in the General Issue. Book kept by the Clerk of the Judgments. 

Rule, Trin. ft & 6 Geo. 2, note ft, K. B.; Tidd, 6th cd. 712. So in C. P. it 
may be filed at length with the prothonotaries. Tidd, 713. As to what 
pleas must be. delivered and not filed as comperuit ad diem, bankruptcy, &c. 

Bowsell v. Co.r, ante, 211; Henderson v. Sansum , ante, 225. 

The question as to the right to sign judgment for want of a plea where 
a bad plea is pleaded, is in part discussed* Phillips v. Bruce, ante, 526; 

Bill v. Alexander, ib. ; Anon, ante, 355. If not guilty he pleaded in assump¬ 
sit, the pgppcr course is to demur; thc plea would lie aided after verdict. 

Marsham v. Gibbs, 2 Sira. 1022. In Robinson v. Green, 1 Sira. 574, non 
assumpsit was pleaded in action of tort against a carrier, and held good 
niter verdict. The Court said, “ it was well enough; the undertaking to 

3 B 2 



Monday, 
Aw. 2!)th. 


lrt 19. 
Banter 

against 

Levi. 
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I8ig. 


Davisox 

against 

MOR£TOX. 


irregularity ; the irregularity being, that the judgment 
was signed at the time there was a plea in the office. 
The affidavit upon which the motion was made, stat¬ 
ed that thc^ plea of the general issue had been filed 
with the clerk of the judgments at the time that 
judgment was signed, but it did not state in what place 
it was filed. 


E. Lawes now shewed cause against the rule, 
and contended that it was quite contrary to the prac- 


If turn assumpsit 
be pleaded to an 
action on the 
case against a 
coachmaster 
for not safely 
carrying the 
plaintiff’s wife 
and child. Semb. 
that the plain¬ 
tiff cannot sign 
judgment as for 
want of a plea. 


If a plea, partly 
in abatement 
and partly in 
bar, be put in 
after the four 
days, quaere if 
the plaintiff 
may not sign 
judgment for 
want of a plea. 


carry was the gist of the action, and as in assumpsit you may plead not 
guilty, as was done in L'oggsv. Bernard , Salk. 26, as appears by the record 
at the end of the book, p. 733, so in the case of a tori founded on an 
agreement, non assumpsit will be sufficient, because it tries the merits as 

much as not guilty eould have done.” Sec also Hayne v. -, Hit. T. 

1816, June 2Gth. Lawes moved to set aside an interlocutory judgment. 
The action was in case against coach proprietors, for not safely carrying 
the plaintiff’s wife and child. The declaration stated that the plaintiff’s 
wife and child offered themselves to go by the coach and were accepted. 
The defendant pleaded non assumpsit. The plaintiff treated the plea as a 
nullity, and signed judgment. The case of Robinson v. Green, 1 Stra. 574, 
was relied upon to shew that the plaintiff could have no right to sign judg¬ 
ment as for want of a plea. Lord Elknborough Ch. J. observed, that it 
might be a question whether there was any undertaking in this case. The 
Court granted a rule nisi to set aside the proceedinga for irregularity. And 
per Curium. As the rule is moved with costs, if it should be discharged it 
will be discharged with costs. 

Hut judgment may be signed for want of a plea, if non assumpsit be 
pleaded in debt. 6 East, 549, Perry v. Fisher, Taylor v. Capper, 14 East, 
442; 4 Taunt. 164; or nil debet in assumpsit, Barnes, 257. Butsee Hardw. 
Rep. 179. Though it has been observed that nil debet expresses the 
meaning of the general issue in assumpsit better than rum assumpsit itself. 
4 Taunt. 164. Per Mansfield Ch. J. If a plea which is pleaded partly in 
abatement and partly in bar, be putln after the four days allowed for plead¬ 
ing in abatement, it seems that the plaintiff may sign judgment, Martin- 
dale v. Harding, Mich. T*1817, Nov. 28. Cross shewed cause against a rule 
obtained by Chitty, for setting aside judgment. Declaration delivered Nov. 
10th. Plea partly in abatement and partly in bar, filed Nov. IS. Judgment 
signed, because plea in abatement was not filed within four days. Hie 
plea was partly in abatement to one count, and in bar to the others. It 
was therefore necessary to sign judgment generally. M‘Donnell v. M*Don¬ 
nell, 3 Bos. f Pul. 174. Chitty, contra, cjted Powell v. Fullerton, 2 Bos. if 
Pul. 420. Sed per Abbott J. What answer can be given to 3 Bos. if Pul. 
174 i that is a later case. Eventually it was agreed that the pleas should 
be withdrawn on terms. 
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tice of the Court to file the plea of the general issue, 
and consequently that the plaintiff was well entitled 
to sign judgment as for want of a plea. The affidavit 
on the other side, at all events, did not state the place 
where the plea was filed, and the Court would not as¬ 
sume the fact that it was filed in the right place, un- 
lessit appeared in the affidavit. [Bayley J. If there 
is a right place and a wrong one, the Court will as¬ 
sume that it is filed in the right one, unless you shew 
that it is filed in the wrong.] There is no such thing 
as filing a plea of the general issue. [Bayley J. You 
are not bound to enter it in the book, you may file it 
with the clerk of the judgments.] The Court a short 
time since held, that the plea of comperuit ad diem 
ought to be delivered, (a) [Abbott Ch. J. Here the 
plea might lawfully be filed, there it could not; and 
that is the difference between the two pleas.] When 
the defendant comes to the Court upon an irregularity, 
he is to shew what the irregularity is. [Abbott Ch. J. 
He points out the irregularity, by shewing that the 
judgment is signed after a plea filed. That plea, ac¬ 
cording to the practice of the Court, may be filed; 
and if you mean to say that it is filed in the wrong 
place, you may shew that it is, we wont presume that 
it is.] But the plea filed, is a plea of not guilty to an 
action of assumpsit. Now without the aid of a verdict, 
this is no plea at all. [Abbott Ch. J. If it is a wrong 
plea you may demur to it.] [Bayley J., A plea of 
not guilty to an action of debt on a penal statute, is 
not a nullity (6). Jn Gilbert C. P. it is said, that they 
used to plead not guilty to an action of assumpsit , for 
they considered fraud as part of the action. A plea 
may be bad, but it does not therefore follow that it is 


1819. 

Davison 

agairut 

Moreton. 


(a) RowteU v. Cat, ante, 211, and note; and sec Henderson v. Sansum , 
ccnfte, 225* 

(A) Coppin v. Carter, 1 T, R. 462; Com. Dig. Pleader, 2 S. II; 2 S. 17. 
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1819. 


Monday, 
Nor. 29th. 

It is not neces¬ 
sary to serve a 
copy of the rule 
fora concilium 
upon the de¬ 
fendant’s attor¬ 
ney, in a ease 
where no argu¬ 
ment is intend¬ 
ed, and an er¬ 
roneous copy of 
a rule is to be 
considered as 
no copy. («) 


no plea.] If the general issue may be filed, notlyng 
lurlher can be offered in this ease. 

Rule absolute. 


Harris against Whitechurch. 

QAMPBELL on a former day obtained a rule to 
shew cause why the final judgment signed, and 
the writ of execution issued in this cause, should not 
be set aside for irregularity. It was a writ of error 
from the Common Pleas to this Court, and the defend¬ 
ant in error obtained a rule for a concilium for Friday 
the 19th of November; a copy of this rule was served 
on the attorney of the plaintiff in error, but by mistake 
in filling up the copy, the clerk inserted Tuesday the 
23d, instead of Friday the 19 th. The mistake was 
not discovered, and there being no argument, and as 
none was intended, the defendant in error signed judg¬ 
ment, and issued a writ of execution ; and the question 
was whether this was an irregularity. 


Reader now shewed cause and contended, that the 
judgment was regularly signed. The plaintiff could 


(") In Imp. K.B. 337’, it is said that the master, on being referred to 7 
Was of opinion that the rule for a concilium ought to be served where there is 
a real demurrer. Rule, Mir A. 30 Geo. 2; and in practice it is usual to serve 
a copy of the rule on the defendant’s attorney, Tidd, 792; but in Forbes v. 
Lord Middleton , 2 Stra. 1242, the Court held that it was no irregularity 
that the rule for the concilium had not been served, nor any notice given of 
putting the cause In the paper, for it was the duty of the defendant to search, 
as he must expect the plaintiff to proceed; and the Court refused to set 
aside, the judgment. The motion for the concilium at the present day is a 
motion of course, requiring only counsel’s signature. Tidd, 791. If the 
plaintiff deliver a demurrer book differing from the declaration, the de¬ 
fendant should return it, and not suffer to be put down; but in such a 
case the Court allowed the books to be amended, so as to correspond with 
the declaration, on the defendant paying the costs, swearing to merits, and 
giving judgment of the Term. Ilewelt v. Blossom, Trin. T. 1316. June 
28th, 
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not complain that lie had sustained any injury hy the 1819. 

proceeding, for he did not pretend that there was any Harris 

real error. A rule for a concilium had been obtained, whitk- 

and the case had been .set down in the cotnmon paper church. 

for Friday the 19 th, no argument being intended. The 
plaintiff's attorney was not bound to serve the defend¬ 
ant’s attorney with a copy of the concilium , where there 
was no argument; and in this case it was merely done 
as matter of courtesy. If the defendant could shew 
that he had sustained any inconvenience, or that he 
was at all misled by the mistake complained of, the 
ease might be different; but as there was no suggestion 
of that kind, the Court must discharge the rule with 
costs. 

Campbell , in support of his rule, contended that he 
was not bound to shew substantial error, ft was suffi¬ 
cient for the purpose of this motion, that the plaintiff* 
had served the rule for the concilium to argue on Tues¬ 
day the G3d instant, and that instead of waiting for 
that day, he signed judgment on the Friday preced¬ 
ing ; but 

The Court said, that it was not necessary to serve 
the defendant with the rule for the concilium, in cases 
where no argument was intended. If the party here 
had made an affidavit, that in consequence of being- 
served with a mistaken rule for a concilium , he had been 
prevented from instructing counsel to argue the case, 
then the Court might entertain this application; but 
in the absence of any such affidavit, shewing even the 
semblance of an argument, or thjit the defendant had 
sustained any injury by the inadvertence of the attor¬ 
ney's clerk, the application must fall to the ground. 

Rule discharged with costs. 
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Munday, Thompson against Carey. 

AW. 29th. ^ 

When a defend- £10MYN ( shewed cause against a rule obtained by 
dfachaixeof his Reader on a former day, for setting aside the in- 
ciarntSo^haa 8 " ler ^ oeutor y judgment signed in this cause, and all sub- 
been filed con- sequent proceedings, for irregularity, with costs, under 
notice'scrved' 1 these circumstances. In this bailable action, the 
ruie I to 1 piead ttd P^ a ' nt ^ declared de bene esse against the defend- 
given, it is not ant, and ruled him to plead, he being then at large, 
liver another The defendant put in bail and gave notice of justifica- 
tlje'drfendant^ ^ on > bub his bail did not justify, and on the 15th inst. 
in custody. («) he surrendered in discharge of liis bail. On the 19th 
a regular demand of a plea was served upon him in 
prison, which he delivered to his attorney, and on the 
22d he was served with a notice for executing a writ 
of inquiry. The question was, whether when a de¬ 
fendant renders in discharge of his bail, after declaration 
filed and rule to plead given, it is necessary to deliver 
another declaration to the marshal. In point of prac¬ 
tice he submitted that it was not necessary. It was 
expressly laid down in Tidd’s Prac. 350, that a de¬ 
claration against a defendant at large upon bail is 
good, although a bill has not been filed, because if the 
bringing of a writ of error, or any other reason, make 
the filing of a bill necessary, it may be filed at any 
time. (5) There is a distinction where a defendant is 
rendered before declaration, and where he is rendered 
after. When he renders before declaration, then the 
plaintiff has a full Term after the render, to declare; 
but when the render is after declaration, then his time 
for proceeding to final judgment is limited to three 
Terms, (c) 


'«) Vide Williams v. . Scudamore, ante , 386. See iule, Hast. T. 5 W* & 
i»/. Reg 3; and HU. T. 26 tt*. 3. 

f J) Wicker V. Wood hall, Sai/Cr’s 4 Rep. 49. 

(•) Tidd, 6th ed. 359,360. 
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Abbott Ch. J. The master reports that there has 
been a recent decision, in which it was held under cir¬ 
cumstance like these, that it was not necessary to deli¬ 
ver a fresh declaration. It seetn9 to lAe reasonable, 
that it should not be required under such circum¬ 
stances. The rule in the Common Pleas is, I believe, 
different from that in this Court. There does not seem 
to be any good reason for delivering a declaration to 
the marshal, or the defendant in custody, if a declara¬ 
tion has been well delivered before the defendant went 
to prison. 

Rule discharged with costs. 


1819. 

Thompson 

against 

Cahxy. 


Turnbull against Moreton. 


Monday, 
tfov. 29th. 


1J1H1S was a motion to set aside a regular attachment where an at- 
against the sheriff, on payment of costs. tacbment is- 

° > i J sued against 

the sheriff for 

Marryatt now shewed cause against the rule, and not taking a 
objected, in the first instance, that the affidavits on Court^n’mo- 
which the motion was made, were not admissible, for J^ant refused 
that they appeared to have been sworn at Glasgow , be- tosrt aside the 
fore "one of His Majesty’s Justices of the Peace for any terms; but 
the town and county of Lanark in Scotland” and a Jus- merit*!*' 
tice of the Peace in Scotland has no authority to admi- the y |. ct | lim iQ 

* to defend, or- 

nister oaths in a civil suit in this Court. dering the at¬ 

tachment to 

The Court said that this was no objection to the curitylTaf "" 
affidavits, if the hand-writing of the J ustice be authenti- » 

Justice of the Peace in Scotland, are admissible in a cause in thi* Court, if the hand-writ¬ 
ing of the Justice be authenticated, (i) 


(а) Seethe King v.the SkerffiotLondon ; Toad v. Jacob, ante, 6®; 
and see ante, 567, and note. See the nextease. 

(б) The practice is stated.in 1 Sedan's Prac. lsted. 111. It is there 
also said, “ that the person upfln his arrival in London must make affida¬ 
vit, that the former affidavit of the defendant was made by the plaintiff; 
but this seems unnecessary, and it suffices to swear to the hand-writing of 
the magistrate;" 
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1819- caled. Affidavits sworn before a commissioner, or 
Tuunbuix other competent authority in France , had been held to 
M oREToir. *‘ e admissible in this Court, when the hand-writing of 
the functionary was duly attested, (a) 

Marry at t then insisted that the attachment was 
regular, it appearing that the shcriffliad not taken any 
bail bond; and he contended, therefore, that the attach¬ 
ment could not be set aside on any terms. 

Campbell contra. The affidavits stale that the 
omission to take the bail bond was attributable to a 
mere mistake, and there is no general rule which forbids 
this application on that ground. ( b ) It is sworn that 
this motion is made without any collusion with the 
sheriff, that it is made by the defendant only, and thal 
he has merits. 

Abbott Ch. J. The sheriff has neglected his duty 
in omitting to take a bail bond. If this is the fact, the 
utmost we can do is to let you in to defend the action, 
and let the attachment stand as a security. 

Rule absolute on these terms. 

(а) Vi«lc Thurlt v. Faber, ante, 463. 

(б) But see the King V. the Sheriffs of London, ante, 68. and Fuller v. Prest, 
7 T. R. 109. 

The King against the Sheriff of Middlesex, 

Monday, . .. . - 

Nov. 29 th. in a cause of HEpper against Levt. 

seasideare- 1 m fJ/FtRAHAM, on a former day, moved to set aside 

Kular attach- a regular attachment against the sheriff, upon pay- 

thc shenff upon ment of costs; but* the Court then refused the mo- 

costa, C on the tion without an affidavit of merits, (a) He now renew- 

production of e d his motion upon an affidavit of merits made by the 
an affidavit of 1 - J 

merits by the defendant’s brother, the defendant himself being abroad 
defendant him- . . w . T ,. 

self, (a) m the West mates. 

(a) Reg. Gen. Mich. 59 Geo. 3, ante, 128; Bell v. Taylor, ante, 
572 ; Phillips v. Whitehead, ante, 270. 
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Comyti resisted the rule, and contended that it was 
necessary the defendant himself should swear to merits 
before he could entitle himself to the indulgence pray¬ 
ed by this affidavit. 


The Court said, that this was certainly necessary, 
but they would permit the defendant to be let in to try 
the cause, on bringing the money into Court, within a 
week, and take short notice of trial for the Sittings after 
this Term; otherwise the rule to be discharged with 
costs. 

fondant will be allowed to try the cause. 

(b) But in K. B. an affidavit to hold to bail may be made by a third 
person. King v. Lord Turnery ante, 58; or an affidavit of the truth of a 
plea in abatement, id. ibid. 


The King against C. D. 

QTIITTY moved to set aside the attachment in this 
case, under the following circumstances :—Costs 
were taxed in an ejectment cause against the defendant, 
for not confessing lease, entry, and ouster under a 
consent rule in Trinity Term 1815, and the Master 
having made his allocatur , an attachment was, on Sa¬ 
turday, the 27th instant, moved for against the de¬ 
fendant for non payment of costs, and it was made ab¬ 
solute in the first instance. The motion was now made 
to set aside that attachment; and it was submitted, 
that the common law rule which precludes the plaintiff 
from taking out execution upon a judgment after a year 
and a day have elapsed, withoutfirst issuing a scire facias, 
was applicable to this case, (a) because the Master's 
allocatur was analogous to a judgment, and the attach¬ 
ment thereon to an execution; ( b ) and that the plaintiff 


72.i 

1819. 


The Kino 

against 

the Shehiff 
of Middlesex, 

IN A CAUSE OP 

Heppek 

against 

Levi. 

Merits cannot 
be swofn to in 
such a case by 
a third per¬ 
son : [b) but on 
bringing the 
money into 
Court the dc 


Monday, 
Nov. 2'Jtlu 

The rule for an 
attachment for 
non payment of 
costs, pursuant 
to the Master's 
allocatur, is ab¬ 
solute in first 
instance, al¬ 
though four 
years have 
elapsed since 
the taxation. 


(а) Tidd. 6 cd. 1113-4; 3 Bla. C. H. 421. 

(б) See cases Tidd. 6th ed. 375, n. b. 2 Bar. & Aid. 589, 
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1819. should have moved for a rule nisi instead of a rule ab- 
The Kino solute in the first instance. 

against 

C. D . 

The Court granted a rule to 1 shew cause at Cham¬ 
bers why thq attachment should not be set aside; W. E. 
Taunton^ in support of the attachment, and Chitty 
contra, were heard upon this case: and after directing 
an inquiry of the Clerk of the Rules with respect to the 
practice of issuing an attachment after the expiration 
of a year from the time when the costs were taxed, 

Holroyd J. held that the proceedings were regular, 
and that it was not necessary to move for a rule nisi 
after the expiration of a year. That the common law 
rule, precluding a plaintiff from issuing an execution 
after a year and a day from the time a judgment is 
signed, is not applicable to a case of this nature, nor 
was it affected by the stat. West. 2 (13 Edw. 1), which 
gives a scire facias , to revive a judgment in order to pro¬ 
ceed to execution. That in the case of a judgment, the 
plaintiff could, if he thought fit, issue execution imme¬ 
diately, whereas an attachment could not be issued 
without personal service of the rule upon the defendant, 
who, by absenting himself, might prevent the plaintiff 
from proceeding by attachment within the year. 

Rule discharged with costs. 


Derry against Lloyd. 


The defendant 
ia entitled to 
particulars be¬ 
fore appear- 


TMfOTlON *to set aside interlocutory judgment for 
irregularity. On the 8th of October , before the 
defendant had entered an appearance, the latter took 


order for parti- out a * ummo,ls f° r the plaintiff to deliver a particular 

cnlars, with a stay of proceedings^ will prevent the plaintiff fro® signing judgment, although 
the summons for particulars was in an action for assault, in which no order for particular* 
could properly he made, (a) 


(a) In the King’s Bench. & summons for particular* may be taken out 
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of his demand, the action being for an assault; and on 
the morning of the 9th, the summons was served upon 
the plaintiff's attorney, and on the evening of that day 
the latter delivered a particular to the defendant’s at¬ 
torney, without haviftg attended the summons. No 
appearance was entered for the defendarX until the 
15th, and on the 20th the plaintiff signed judgment for 
watit of a plea, before the summons for a particular 
was taken out. 

Campbell , on a former day, obtained the present rule 
for setting aside the judgment for irregularity, the irre¬ 
gularity complained of being, that the Judge at cham¬ 
bers bad made an order for a particular to be delivered, 
and that in the mean time proceedings should be 
stayed. 

Walford now shewed cause against the rule, and 
contended that the judgment was regularly signed, for 


before appearance or declaration. Imp. K. B. 8 ed. 233; aliter in C. P. 
3 B. tf P. 378. Tidd. 621. After the bill of particulars has been delivered, 
the defendant in the King’s Bench has the same time to plead as he had 
when the summons for it was returnable. Muwbary v. Schuberth , 13 East, 
508. It has been held, that the particulars of demand cannot in general 
be required before declaration. Chapman ▼. winning. 5 Mich. 169. Eat* 
T. 1814, May 7. Tindal moved to stay proceedings on the bail bond 
which had been assigned. The plaintiff in the original action had ne¬ 
glected to give particulars of demand, in pursuance of the Judge’s order 
or summons. But it appeared that no declaration had been filed before the 
order for the particulars was obtained. And per Dampier I. “ I do not see how 
the particulars of demand could be demanded before the declaration. 1 know 
it is sometimes done, but I think it irregular, and I never grant it myself. I 
think, as it is a point of general practice, it had better be mentioned when 
the Court is full. The Jjudge’s order appears to me to have been improvi- 
dently issued, and therefore the not giving the particulars is excusable. To 
some declarations it would be almost impossible to give in particulars."— 
It seems more reasonable that the defendant should be allowed to require 
particulars of demand before appearance, than to compel him to wait until 
after declaration. The object qf particulars is to ascertain for what debt 
hr d emand the plaintiff is proceeding; and if that be disclosed, the defend¬ 
ant may then pay the debt and costs, without incurring the additional ex¬ 
pence of appearance and declaration. 
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Derby 

agaiiut 

UOYO. 


Particulars of 
the plaintiff’s 
demand should 
not be demand¬ 
ed before the 
declaration is 
delivered. 



72(i 

1819. 


Df.hry 

against 

Lloyd* 
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that a defendant cannot demand a bill of particulars 
till after appearance. Kitchin v. Blanchard (a) ; but in all 
events, he said that the plaintiff having complied with 
the object of the summons, by delivering a bill of par¬ 
ticulars in the evening of the day on which the sum¬ 
mons was token out, he was entitled to proceed. 

Camplelt , in support of his rule, said he was not in¬ 
structed that any particulars had been delivered, nor 
did the affidavit on the other side state when and where 
they had been delivered; but he rested this motion 
upon the fact not disputed, that the Judge at cham¬ 
bers had made an order, “ That the plaintiff’s attorney, 
or agent, shall deliver to the defendant’s attorney or 
agent, an account and particular in writing of the de¬ 
mand for which this action is brought, and that in the 
mean time proceedings shall be stayed.” It might be 
true that no particular could be delivered in an action 
for assault, but that would only be a ground for shew¬ 
ing cause against the order before the learned Judge. 
The plaintiff, however, had never attended the sum¬ 
mons; and it was not until two other' summonses were 
served, both of which the plaintiff’s attorney had dis¬ 
regarded, that the learned Judge had made the order 
in the terms mentioned. [Best J. The Judge could 
hardly have been informed of the nature of the 
action, for if he had, he certainly could not have made 
an order for a bill of particulars in an assault cause.] 
The learned Judge, however, having been pleased to 
make an order of that kind, and that in the mean time 
procedings fchoiild be stayed, the defendant ought to 
have the benefit of it, particularly as Llic plaintiff’s at¬ 
torney did not think proper to shew cause against the 
order. The order was a stay of proceedings, and in the 
face of it the plaintiff had gone"on. As to the objection 
that the defendant had not appeared, he need not ap- 

■ ■ .i ■■ » ——— - ■■ 


(a) 1 Bos. % Pul. 378; Tidd, 6th cd. 621. 
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pear until he lias actually obtained the particular, since 
the particular, when obtained, may afford a reason for 
not proceeding in the action, if the demand appeared 
to be just. 

Abbott Ch. J. Let the judgment be set aside with¬ 
out costs. 

IVa/J'ord suggested that the defendant did not swear 
to merits. 

Abbott Ch. J. That is not necessary, if by mis¬ 
take the defendant is excluded the benelit of a trial. 
Under the circumstances stated, I think wc ought to set 
aside the judgment without costs. 

ltule absolute without .costs. 


1819. 

DERRr 

against 

Lloyd. 


Bullman against Callow. Monday, 

Nov, 2'Jtli. 

o N shewing cause against a rule in this case, for affidavits en- 
setting aside a judgment and execution on the bail ti i t . lc<1 A ' n : un ‘ ! 

° jo others, against 

bond, allidavits were produced by the plaintiff, entitled (without 

* setting out the 

names of all the plaintiffs in the cause) cannot be read in shewing cause against a rule, but 
the Court refused to make the rule absolute with costs upon such an objection.(a). 


(a) Tidd, 6th cd. 518. Hie Christian names and surnames must be in¬ 
serted in the title of the affidavits produced on shewing cause. Fores r. 
JJiemar, 7 T. R. 661. So motions and affidavits for attachments must be 
entitled with the names of the parties before the rule for the attachment is 
granted, and afterwards the king is to be named as the prosecutor. White- 
head v. Firth , 12 East, 166; FF'ood v. Webb, 3 T. R. 253 ;* The King v. the 
Sheriff of Middlesex, 7T. R. 439; 2 11 os. & Put. 517, a. Etherington v. 


Affidavits in 
support of the 
rule for an at¬ 
tachment 
against the she¬ 
riff for not 
bringing in the 
body, must be 
entitled with 


Kemp and others, Mich. T. 1814. Burrough on a former day had obtained 
a rule to shew cause why an attachment issued against the sheriff for not 
bringing in the body, should not be set asid<^ on the ground that the affi¬ 
davit on which the attachment was obtained was insufficient, because the 
title thereof did not state the names of*all the parties in the cause; and 
Tuddy now shewed cause, contending, that as the title to the affidavit cor¬ 
responded with the rule for the attachment, which was entitled Etherington 
v. Kemp, the defect was cured. But Jlayley, J. said, that it had been before 


the names of 
all the parties 
to the suit, and 
though the affi¬ 
davits corres¬ 
pond with the 
rule for the at¬ 
tachment; yet 
if all the parties 
he not inserted 


decided that it would not do. jtwm. Mich. T. Nov. 28. Tiiulal having on a in the affidavits, 

former day obtained a rule to shew cause why the service of a writ should tlic c VV rt ? vi1 * 

set aside the at¬ 


tachment. 



728 


CASES in MICHAELMAS TERM 


1819. u in the cause of Bullman and others against Callow ," 
Bumman without specifying the names of the other plaintiffs on 
against the record. 

Callout. 

Comytij who had obtained the rule, objected that 
these affidavits could not be read, for being so imper¬ 
fectly entitled; and the Court having acquiesced in the 
objection, he prayed that the rule might be made abso¬ 
lute with costs; but 

/ 

The Court 9 aid they would not allow costs where 
the rule went off upon a mere objection to the title of 
the affidavits. 

Rule absolute without costs. 


Reader for the plaintiff. 


Affidavit in sup¬ 
port of rule to 
set aside service 
of writ for irre¬ 
gularity in an 
action against 
three, on the 
ground that 
the attorney’s 
name ia not in¬ 
dorsed on the 
process, must 
be entitled with 
the names of all 
the defendants. 


not be set aside on the ground that the name of the plaintiff's attorney was 
not indorsed thereon. Camyn, on shewing cause, took an objection to the 
affidavit on which the rule had been obtained, on the ground that it was 
only entitled as in an action against one defendant, when in fact, there were 
three; and this he contended was a fatal objection. Tindal, cmitra, said, 
that the action was, in fact, against only one defendant, and that this was a 
very strict objection. Bayley J. The objections are both of equal merit, 
and the rule must be discharged with costs. Rule discharged accordingly. 
In Dand v. Barnet , 6 Taunt. 5 ; 1 Marsh. 40S, S. C. Mackenzie y. Martin, 
6 Taunt. 286. it was held, that if a plaintiff joins several defendants in one 
common process, and one of the defendants who is irregularly served, ap¬ 
plies before declaration to set it aside, he may entitle the rule and affidavit 
in a cause between the plaintiff and himself only, the other defendants not 
having been brought into Court; and the Court instanced the case of Richard 
Roe, who is joined with the defendant in every common process, and yet 
need not appear tn warrant a motion by the real defendant. But it is a ge¬ 
neral rule, that when a pause is depending, the affidavits must be entitled 
with the Christian and surnames of all the parties. Owen v. Hurd, 2 T.R. 
644 i Noel y. ■■ ■ , 1 Smith, 457; Fares y. Diemar , 7 T. R. 663; Tidd. 6th 
ed. 518; and the character in which they are sued, and an ambiguity in 
the title, as styling the plaintiff “ assignee,” without saying of whom, or 
giving any further explanation ,*s fatal, 3 Taunt. 377. Sleyner v. Cottrell. 
See a reason assigned, Prince v. Nichohm, 5 Taunt. 337. 
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Williams against Reeves. 

EEANS moved $o set aside the writ of inquiry 
executed in this case on Saturday last, on the* 
ground of excessive damages, it was an action for 
twq, assaults committed on two successive days, and 
though the personal suffering of the plaintiff was very 
trifling, the jury gave 250/. damages. 


The Court granted a -rule to shew cause, on the 
terms of bringing a hundred pounds into Court; saying, 
that the plaintiff ought not to be prejudiced by the 
long interval which must occur before cause could be 
shewn against the rule. 

Evans took the rule to shew cause, upon these terms. 

* 

(«) In Pleydell V. the Kart of Dorchester, 7 T. R. 529, which was an ac¬ 
tion for diverting- a watercourse; the Court granted a new trial on the 
ground that the damages given greatly exceeded the amount of the injury 
proved j but they directed that the former verdict should stand an a se¬ 
curity in the meantime, for the damages which might he recovered on the 
second trial. The instances of applications for setting aside inquisitions on 
account of excessive damages, are, 2 Leon. 214; ‘S Leon, 117, S. C.; 
3 Burr. 1846; 3 Wits. 63; 11 Hast, 23; Titht, 6th ed. 611. 931. 


Ex parte Davis. 

QASBERD moved to rc-admit this gentleman 
as an attorney of the Court, upon payment 
of a small fine, on an affidavit staling that he had 
been admitted three years since, but had never prac¬ 
tised. * 


The Court said, that the gentleman was entitled to 


(a) This point may now be considered as finally settled. 
Richards , ante , 101. 


3 c 


Sec Ex parte 


1819. 


Monday, 
A«t>. 29th. 

Where a writ 
of inquiry was 
sought to be set 
aside on the 
ground of ex¬ 
cessive da¬ 
mages, the 
Court imposed 
the terms of 
bringing part of 
the damages 
into Court, be¬ 
fore they grant, 
ed a rule to 
shew cause '«). 


Monday, 
AV. 29th. 

An attorney 
w ho has taken 
out his certifi¬ 
cate for one 
year, hut has 
never practised, 
is entitled 
at any subse¬ 
quent time to 
be re-admitted 
without fine (»). 



730 


CASES in MICHAELMAS TEEM 


181-9. 

Ex Pakte 
Davis. 


Monday , 
AV. 

Where a cause 
is removed by 
the defendant 
from an inferior 
Court, and in 
the mean time 
a witness 
goes abroad, 
on account of 
which the de¬ 
fendant applies 
to put off the 
trinl, he must 
bring the mo¬ 
ney into Court 
as a condition 
of the post¬ 
ponement («). 


An affidavit 
that a material 
witness is not 
likely to return 
till a day men¬ 
tioned, implied¬ 
ly swears that 
he is expected 
then. 


be re-admitted without any fine whatever, as he had 
never practised. A line was never imposed unless there 
were arrears of duty. 

t 

i 

Casberd said that the practice was otherwise in C.P. 

|a 

Re-admitted without fine. 
Taylor against Gilkes. 

J}EHANY shewed cause against a rule for put¬ 
ting off the trial of this cause from the Sittings 
after this Term, until the Sittings after next Easter 
Term. The action was originally brought in the 
Palace Court, aud the defendant removed it into this 
Court; and in the* mean time his witnesses, who were 
seamen, had gone abroad. This motion was made to- 
put off the trial on the ground of the absence of those 
witnesses. 


The Court said they would pul off the trial, but 
it must he upon the terms of bringing the money into 
Court, which was but reasonable, because the defend- 

(b) So the Court will not put off tlie trial at the instance of the de- 
defendant, on account of the absence of a material witness, after he has 
pleaded a sham plea, by which a trial has been lost, unless he will pay the 
'money into Court. Stockton \. Hodges, Tidd, 82 7. See Saunders v. Pittman r 
1 Bos. A Pull. 33. The affidavit should state at what time the witness is 
expected to return. See, ante, . But it seems that an affidavit stating 
that the witness is not expected to return till a particular day, is sufficient, 
because it sufficiently conveys, that the witness is expected at that time. 
Anon. Trin. T. 1H16* July 3d. Scarlett on a former day had obtained a 
rule to shew eause why the trial should not be put off, on an affidavit that 
a material witness in the cause \yas absent, and was not under circum¬ 
stances (stated in the affidavit) likely to return till a certain day. Gifford 
now shewed cause, and contended that the affidavit was insufficient, on the 
ground that it did not positively Btate that the witness was expected to re¬ 
turn on the day therein mentioned. Sei per Lard EUenboraugh, Ch. J. 
An affidavit that a material witness is not likely to return until such a day, 
is an implied assertion that he is expected to return then, and such an as¬ 
sertion upon which perjury could be assigned. Per Curiam. Rule abso¬ 
lute- 



in the Sixtieth Year of GEORGE III. 


731 


ant had by his own act prevented the trial from taking 
place, until an event occurred which made it necessary 
for him to apply to this Court. 

Rule absolute on those terms. 

Marryatt for the defendant. 


Hunter against Campbell. 

rjlHE defendant, a Member of Parliament, carrying 
on business as a merchant, being sued by the 
plaintiff in 1818, entered into a bond required by 
4 Geo. 3. c. 33. Since the commencement of the 
action he had become bankrupt, and had obtained his 
certificate, although he had not yet pleaded his certifi¬ 
cate to the action; and the cause was set down for trial, 
and now stood in the Chief Justice's paper for the 
Sittings after the present Term. Under these circum¬ 
stances— 

Wylde on a former day obtained a rule to shew 
cause why the bond, so entered into by the defendant, 
should not be delivered up to be cancelled, on the 
ground of its analogy to a bail bond given by persons 
not having privilege of Parliament, which became void 
by the bankruptcy and certificate of the defendant; 
contending in this case, that the bond given by the 
defendant could never be a security to the plaintiff, 
inasmuch as the certificate would be an answer to the 
action. 

Campbell now shewed cause against the rule, and 
contended, that there was mo analogy between a bond 
given by a Member of Parliament in lieu of bail under 
the 4 Geo. 3. c. 33. and the common recognizance of 
bail in ordinary cases; for in the latter, the defendant 

3 c 2 


1819. 


Taylor 

against 

(iILKES. 


Monday, 
Nov. 2SUi. 

A bond given 
by a member 
of parliament, 
under 4 Geo. 3, 
c. 33. for pay¬ 
ing the debt and 
costs absolutely 
if the plaintiff 
succeeds, is 
analogous to a 
recognizance of 
bail in error, 
and the Court 
refused on that 
ground to order 
such a bond to 
be delivered up 
to be cancelled, 
where after the 
action was com¬ 
menced, the de¬ 
fendant became 
bankrupt and 
obtained his 
certificate, al¬ 
though that 
might be a 
good pica, puis 
darrein continu¬ 
ance. 
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1819- 

Hunter 

against 

Campbell. 


may be rendered; and when in such cases the bail be-* 1 
come exonerated by the bankrupt’s certificate, it is on 
the ground that bankruptcy is the same as a render ; 
but in the former the same rule does not apply, because 
in fact, tfje defendant cannot be rendered. The bond 
in this case is like the bail bond in error, where the 
bail cannot render their principal, but are absolutely 
bound to pay the debt and costs if the plaintiff suc¬ 
ceeds. Here the condition of the bond given by the 
defendant is, that he shall pay such sum as shall be 
recovered in the action, together with such costs as 
shall be given in the same; and the circumstance of 
the defendant having obtained his certificate, is no 
ground for the interference of the Court. If the plain¬ 
tiff succeeds in the action, inasmuch as there can be 
no render, he is entitled to recover the condemnation 
money and the costs ; but if he does not succeed, then 
the defendant and his sureties are in no danger. As¬ 
suming the bond given here to be analogous to that of 
a recognizance of bail in error, it is clear that the cer¬ 
tificate will not avoid the bond; for in the latter case 
it has been held, that as bail in error cannot surrender 
the principal, they are not entitled to relief though the 
principal become a bankrupt pending the writ of error; 
for by Statute 16 and 17 Car. 2. c. 8. bail in error are 
liable in all events in case judgment is affirmed. South- 
cote v. Brathwaite («). The case cited seemed to be 
exactly analogous to that under consideration. But 
there is another objection to this application; namely, 
that it does not appear to come from the sureties. They 
do not join in the application, and for any thing that 
appears, it is made by the defendant himself. In addi¬ 
tion to these objections, the defendant has not pleaded 


(a) 1 T.R. 624; Reg. Mich. 5 W.SlM. note 4; ^nd see Hockkyv. 
Merry, 2 Stra. 1043 ; Hardw , Rep. 262; Perkiiu V. Pettit, 2 Bfs. & Put 
440; Tidd, 6th ed. 295. 
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Siis certificate, and he cannot do iL now, because the 
time for pleading is gone by, the cause being now set 
down for trial. If the certificate, which was obtained 
on the 15th of July last, is to be pleaded, It must be a 
plea since the last continuance. If, however, the de¬ 
fendant is entitled to the benefit of his certificate at 
nisi'prius, he will not be injured by refusing this appli¬ 
cation. But the substantial objection to this motion 
is, that the bond entered into by the defendant is an 
absolute obligation to pay such sum as shall be re¬ 
covered in the action. 

Scarlett and Wylde in support of the rule. This case 
is clearly analogous to the common recognizances of bail 
in ordinary cases, and no injustice will be done to the 
plaintiff in making this rule absolute. Undoubtedly, 
if the plaintiff wish to contest the commission, the 
defendant can have no object in preventing it; but if 
the plaintiff is satisfied of the goodness of the commis¬ 
sion, there can be no objection to this proceeding, 
because the certificate will be an answer to the action. 
It is true the condition of the bond is to pay such sum 
as shall be recovered; but at this moment the defendant 
is a certificated bankrupt, and he may plead his certi¬ 
ficate. Suppose, as formerly in the case of outlawry, 
ihc bail enter into an absolute recognizance to pay, and 
before judgment recovered the defendant became 
bankrupt and obtained his certificate, it would have 
been held that the certificate was an answer to the 
action. So in the present case, it would be nothing to 
say, that the plaintiff if he recovers would be entitled 
to the benefit of the absolute obligation of the bond; 
because the certificate bars the* action. It has been 
supposed, that bail in egror arc absolutely bound to pay 
the debt if the plaintiff recovers; but if that question 
should come before the Court again in a solemn man¬ 
ner, it would be found to be a matter of considerable 
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doubt. In the present case, the bond does not differ in 
principle from the common recognizances of bail; for 
in both cases the liability depends upon the result. If 
the defendant has no answer to.the action in either case, 
the consequence is in substance the same; and so if he 
has an answer. The plaintiff cannot recover in this 
action, unless he means to impeach the bankruptcy; 
for it is clear that he cannot recover if the certificate 
is pleaded. The Court, therefore, by this application, 
is only required to order that to be done directly, which 
may be done circuitously. The obligation of the bond 
is at present contingent, but its operation will be put 
out of doubt the moment the certificate is pleaded and 
proved, and in this respect the analogy between this 
case and that of bail generally is so strong, that the 
Court can have no difficulty in adopting that course 
in the present case. Any objection that may arise from 
the circumstance of the defendant not having pleaded 
his certificate, is not available here, because the Court 
on the authority of several cases would allow the de¬ 
fendant to plead the certificate after the last continu¬ 
ance, being matter of defence subsequently arising. It 
is unnecessary that the defendant should be at the ex- 
pence of pleading until this application is disposed of. 
The plea is now ready to be filed, and therefore, under 
these circumstances, there can be no injustice done to 
the plaintiff unless he wishes to impeach the certifi¬ 
cate. 

* 

Abbojt Ch. J. I am of opinion, that this rule 
must be discharged. W.e cannot at the present mo¬ 
ment try the effect or the validity of the plea puis 
darrein continuance. 'The ground upon which we dis¬ 
charge this rule is, that by the terms of the condition 
of this bond, the defendant is to pay the money abso¬ 
lutely, if the plaintiff succeeds. In that respect it is 
much more analogous to the case of bail in error, where 
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they cannot render the principal, than to the case of 
bail in an action, where the defendant may be ren¬ 
dered. It is upon that ground, that we think this rule 
must be discharged. , What the effect of pleading the 
certificate may be, we do not decide. 


1819. 

Hunter 

agaiturt 

Campbell. 


• Holroyd, J. and Best, J. («) were of the same 
opinion. 


Per Curiam. 


Hide discharged. 


(a) linyltij .1. wa> absent. 


Bond against Smart. 


Afondtn/, 
Ak 2'jtli. 


C lilTT Y on a former day obtained a rule to shew if defendant 
. . . , . pleads a plea 

cause why the interlocutory judgment signed ui Without taking 

this cause, and all subsequent proceedings, should not thc'oflwTu 

is a nullity, and waives the necessity for demand of plea, and plaintiff may sign judgment 
by default, (a) 


(a) In Tidd’s Prac. 588. Imp. K. B. 27‘J, it is laid down that before the 
plea is filed or delivered, the declaration must be taken out of the office, 
or the plaintiff may sign judgment. With respect to the demand of 
plea, where the defendant has entered an appearance, but has not taken 
the declaration out of the office, the practice of the C. P. seems to be dif¬ 
ferent from that in this Court; for in TFhite v. Dent, 1 Bos. Put. 811, 
the Court of C. P. on inquiry of the officers as to the practice, and having 
found a difference of opinion, held that although the defendant must take 
the declaration out of the office before he pleads, yet, that as he may Lake 
it out the very hour before he pleads, the plaintiff ought not to sign judg¬ 
ment without demanding a plea; and the Court in this case set aside the 
judgment. The rale to plead is not served upon the opposite party, for this 
reason—the practice of the Court requires that there should be a demand 
of plea. But where a rule to plead has been given, and a demand of plea 
made, and judgment is signed in a subsequent Term, there need not be n 
fresh demand of plea of that Term, although there should be a new rule 
to plead. Sweet r. John, Hit. Term, 55 Geo. 3, Feb. 14. Rule to set aside 
a judgment for irregularity. The irregularity complained of was, that 
there had been no demand of plea. A rule to plead had been given in 
7Vtn. Term, and then a demand of plea was made; but the plaintiff having 
been delayed by summonses for delivering particulars, the cause stood 
over till Mich, Term. In that Term the plamUft gave a new rule to plead. 


Where a rule to 
plead has been 
given, and de¬ 
mand of plea 
made, ami judg¬ 
ment is signed 
in d subsequent 
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Term, there 
need not be a 
fresh demand 
of pica of that 
Term, though 
there should he 
a rule to plead. 
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beset aside, with costs, for irregularity; the irregu¬ 
larity being, first, that there had been no demand of a 
plea served in the cause; and second, that judgment 
was signed after a plea pleaded., 

(I 

C omyn now shewed cause. The proceedings here 
are regular; first, because no demand of a plea was ne¬ 
cessary until the defendant had appeared, which he 
had not, Cook v. Raven \ (a) and second, because the 
defendant has pleaded before appearance, and before 
he has taken the declaration out of the office. (&) The 
declaration was filed in the office, and the defendant’s 
attorney, in order to get rid of the necessity of paying 
the fees at the office for stamps, &c. writes to the plain¬ 
tiff’s attorney for a copy of the declaration, which the 
latter refuses, the declaration being then filed. This is 
a practice that is now become quite common, in order 
to prevent the payment of fees. The defendant then 
pleads without taking the declaration out of the office, 
and for that reason the plaintiff is entitled to sign 
judgment for want of a plea; and though his plea was 
a nullity, it nevertheless waived the necessity for a de¬ 
mand of plea, (c) 


and no plea being pleaded, signed judgment. Espinassc now moved to set 
aside the judgment, contending that there ought to have been a demand 
of a pica of the Term in which the rule to plead was given. He said 
the second rule operated as a waiver of the first, and that there was as 
niuch occasion for a demand of glca when the second rale was obtained 
as there was on $hc first rule. Comyn contra. The Court held the judg¬ 
ment regular; and the ^faster, on being referred tq, said it was regular: 
and the Court said, that when a rule to plead has once been given, and a 
demand of plea made, though there should be a rale to plead of the Term 
in which the judgment is signed, thereto no necessity for a fresh demand 
of a plea of that Term. Hare there was a rule to plead given in Mich. 
Term, of which Term judgment, was signed. The judgment was there¬ 
fore regular. 

(«) 1 T. R. 635. (ft) fTidd, 588, 6th cd. 

(c) Tidd , 6th ed. 493. Where the defendant puts in a plea which is 
considered as a nullity, it operates in general as a waiver of the irregular¬ 
ity in not demanding a plea, and will enable the plaintiff to sign judgment 
for want of it. 
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Chitty , contra. The substantial irregularity here 
complained of is, that the plaintiff has treated the de¬ 
fendant’s plea a?*a nullity, which he had no right to do. 
The plaintiff no doubt may sign judgment if the de¬ 
fendant does not in fact plead; but if the defendant sees 
the declaration, there is no necessity for his taking a 
copy of it out of the office, to enable him to plead. It 
is sufficient if he have competent means of knowing 
what plea he ought to file or deliver, by looking at the 
declaration in the office. If this be clear, then all the 
authorities upon the practice of this Court say, that if 
the defendant enters an appearance, the plaintiff has no 
right to call upon him for a plea until a demand of plea 
has been regularly served, (a) The defendant is not 
obliged to take the declaration out of the office before 
the plaintiff is entitled to call upon him to plead, (b) 

Abbott Ch. J. The practice certainly is, that the 
defendant has no right to plead without taking the de¬ 
claration out of the office. He is bound to do that. 
If the defendant here has pleaded, he has pleaded irre¬ 
gularly. His plea amounts to a waiver of the necessity 
for a demand of plea. It however answers no pur¬ 
pose, and therefore the plaintiff is entitled to sign 
judgment. 

Holoryd J. (c) I am of the same opinion. The 
defendant must put himself in a situation to require the 
demand of a plea. What occasion is Ihere for the 
opposite party to ^demand a plea, until the defendant 
lias taken the declaration out of the office ? Not hav¬ 
ing done so, the plaintiff has a right to treat the plea as 
a nullity, and sign judgment. • 

(a) Tidd, 6th cd. 492.The demand of a plea must be made in every case 
where the defendant has appeared. Tidd, 6th cd. 492; 1 Wits, 134; 1 
Bus. tf Pul. 341. 

White v. Dent, 1 Bos. 8f /*«/.'341. (r) Bay ley J. Was absent. 
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Bond 

against 

Smart. 


Best J. The plea is pleaded here for the purpose 
of getting rid of the expence of taking the declaration 
out of the office. It would be absurd* therefore, for the 
plaintiff to demand a plea until that previous step was 
complied w,ith. If the plaintiff gives the defendant a 
copy of the declaration, it is giving that which is worth 
nothing for this purpose. 

Rule discharged with costs. 


Monday, . . ,, 

aw. 2!)tii. ohe ms against Carter. 

Plaintiff allow- f'iH 1TTY on a former day obtained a rule to shew 

edtoentera . ... 

stet processus on cause why the plaintiff should not be at liberty to 

of theapplica- 8 cnter a processus in this cause. 

tion, on the 
ground that the 

defendant has Knox now shewed cause, and contended that it was 

become insol- , . . _ . 

vent, although not competent to a plaintiff to move for a stet processus, 

judgment^ as in an ^ certainly could not be allowed under the circum- 

case of a nonsuit, had been discharged on his giving a peremptory undertaking, and the debt 
sought to hr recovered was not included in the defendant’s schedule and notice of discharge 
under the insolvent act. (it) 


(a) In Baker v. Sydcc , 7 Taunt. 179, where the defendant, not having 
included the demand for which the action was brought, in his schedule 
and notice of discharge, ruled the plaintiff to enter the issue, and after¬ 
wards signed judgment of nan pros , the Court refused to set aside the 
judgment, and Gibbs Ch. J. said, that if the defendant had armed himself 
against the proceedings of the plaintiff, by being discharged under the in¬ 
solvent act, the Court would never allow him afterwards to take any step 
against the plaintiff, in regard to costs. But a debtor, by being discharged 
in other actions, does^not thereby lose his power of proceeding for costs 
against a plaintiff whose right to recover he disputes, and to whom he has 
never given ndtice that he meant to be discharged from that debt. How¬ 
ever, the insolvency of the defendant after action brought, is a good cause 
against judgment as in case of a nonsuit} but unless the plaintiff will 
consent to stay all further proceedings, and to enter a stet processus, the 
Court will bind him down to a peremptory undertaking. Bailey v. Wil¬ 
kinson, Douglas, 3d ed. 671; Tidd, 6th cd. 824 ; 7 Tannt. 180. Where the 
plaintiff had held out to the defendant that he would settle the cause, the 
Ikmrt discharged the rule for judgment as in a case of nonsuit, on the 
plaintiff's undertaking alternatively either to pay costs, or to enter a stet 
proceuus, Anon. HiU. T. 1814. 
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stances of this case. The action was brought for 
13/. 15s.; the issue was delivered in Easter Term last, 
and notice of trial was given for the Sittings after that 
Term. The plaintiff, however, not having proceeded 
to trial, a motion was made on the part of the defendant 
in Trinity Term for judgment as in case of a nonsuit; 
and then the plaintiff gave a peremptory undertaking 
to try at the Sittings after that Term, which he did not 
do, for the reason now assigned, namely, that the de¬ 
fendant had taken the benefit of the Insolvent Debtors* 
Act. The affidavit now produced on the part of the 
defendant did not deny this fact, but stated that he had 
not included the plaintiff’s debt in his schedule, be¬ 
cause he had a good ground of defence to the action. 
There was therefore no reason for entering a stet pro¬ 
cessus; and the justice of the case was, to give a judg¬ 
ment for the defendant as in a case of a nonsuit, in 
consequence of the plaintiff not having proceeded to 
trial, pursuant to his peremptory undertaking. 

Chitty , in support of his rule, said he was not aware 
of any novelty in this application. It was true the 
plaintiff had given a peremptory undertaking to try at 
the Sittings after last Term, but the defendant being 
then insolvent, he declined proceeding, as he could 
obtain no benefit by trying the cause under these cir¬ 
cumstances, therefore it was mercy to both parties to 
enter a stet processus. 

Abbott Ch r J. If this had been a motion for judg¬ 
ment as in case of a nonsuit, most likely under the cir¬ 
cumstances now stated, we shc/Uld have ordered a stet 
processus to be entered. I think now we ought to order 
a stet processus on the plaintiff’s paying the costs of 
tiie present application. 
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against 

Carter. 


Rule absolute accordingly. 
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Monday, 
Nob. 29th. 

A prisoner dis¬ 
charged under 
the Lord’s act 
was allowed to 
be retaken in 
execution, for 
want of notice 
to the plaintiff, 
although more 
than a year had 
elapsed since 
the time of his 
being discharg¬ 
ed. («) 


Gillan against Bartlet. 

O n a formerday a rule to shew (jause why the plain¬ 
tiff should not be at liberty to retake the defend¬ 
ant in execution, after he had been discharged under 
the Lords' act, was obtained upon an affidavit, stating 
that the plaintiff had never been served with any notice 
of the defendant’s intention of taking the benefit of 
that act. 

Abraham now moved to discharge the rule, upon an 
affidavit, stating that the defendant had been a pri¬ 
soner in the King’s Bench prison, and had been dis¬ 
charged under an order of this Court on the 18th of 
Nov . last year. Previous to his discharge, he had in¬ 
structed a person, acting as an agent to insolvent 
debtors, to give the necessary notices and prepare his 
schedules, for which purpose he was supplied with the 
necessary materials, and that he verily believed the said 
agent had duly acted in pursuance of those instruc¬ 
tions. He did not swear that the plaintiff had been serv¬ 
ed with a notice; but it was now submitted, that after 
the defendant had been at large for more than twelve 
months, without any objection taken to his discharge 
until now, the Court would hardly put him to the ne¬ 
cessity (if it were possible to accomplish it) of finding 
out the person who was supposed to have served the 
plaintiff with the norice. 


# 

Abbott Ch. J. The Court has, unfortunately, on 
more occasions than one, had reasons to suspect that 


(a) The statute 32 Geo. 2, ef 28, enacts, that every such prisoner shall 
give or leave for every creditor at whose suit he shall stand charged in ex¬ 
ecution, or Ins executors, and at his usual place of abode (or to or for his 
attorney or agent last employed in the cause,, if the creditor cannot be met 
with, but not otherwise), fourteen days at least before such petition shall 
be presented and received, a notice in writing, signed with the- proper 
name or mark of every such prisoner, importing that he intends to petition 
the Court from which the process issued, &c. 
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great fraud is practised as to the manner in which 
affidavits are made of the service of notices of 
this description. It is now positively sworn, that the 
notice never was served upon the plaintiff, and that no 
such person as the man who made the affidavit of ser¬ 
vice, originally, can be found. It appears 1 also that the 
expedition with which the man must have travelled 
from one place to another is altogether incredible. I 
therefore think that the rule for retaking the defendant 
in execution must be made absolute. 


1819. 

Gillax 

against 

Babtlet, 


Marryatt for the plaintiff. 

The original rule absolute accordingly. 


The King against the Sheriff of Middlesex, 
in a cause op-v. —— 


Nov. 29tb, 


READER on a former day moved to set aside the 
attachment against the Sheriff in this case, for 
irregularity. 

The defendant was arrested upon a special capias 
on the 9th of Nov. and on that day he put in special 
bail. The body rule would not expire until the 17th, 
and on the 15th the defendant gave notice to the plain¬ 
tiff’s attorney that bail would be added in the cause. 
On that day the plaintiff’s attorney entered notice of 
exception in the filazer’s book, and in the course of the 


A notice of ex¬ 
ception to bail 
not entitled in 
the cause is a 
nullity, al¬ 
though served 
upon the de¬ 
fendant's attor¬ 
ney at the same 
time with the 
declaration t 
and an attach¬ 
ment may issue 
against the 
Sheriff, (a) 


same day delivered a declaration to the defendant’s at¬ 
torney, and at the same instant delivered a notice of 
exception to thg bail in the following terms“ In the 
King’s Bench, Mich. Term, 60 George III. Take 
notice, that I have excepted to the bail (naming them) 


(a) In Prime v. Nicholson, 5 Taunt. 337, an affidavit to verify aples, 
pleaded puis darrein continuance, was held sufficient, though it had no title, 
because it referred to the plea to which it was annexed. Sfce also as to 
this point. Anon, ante ,374, and note; and Tidd, 261, as to the notice of 
exception to bail. 
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1819 . 


The King 

against 

The Sheriff 
of Middlesex, 
IX A CAUSE OF 


for the defendant, put in in this cause.” There was no 
title of the cause given in the notice. The defendant's 
attorney told the clerk at the time that the notice was 
good for nothing, not being entitle^ in any cause; and 
having disregarded the notice, the plaintiff attached 
the Sheriff for* not bringing in the body, and the ques¬ 
tion was, whether such notice of exception was valid.. 


Andrews shewed cause against the rule for setting 
aside the attachment, and contended that the notice of 
exception was good, having been delivered to the de¬ 
fendant’s attorney at the same instant of time with the 
declaration. 


Abbott Cli. J. I am clearly of opinion, that the 
notice of exception in this case is a mere nullity. This 
is an attachment against the Sheriff. He is not liable 
unless you have duly served a written notice of excep¬ 
tion in the cause. Is the Sheriff to be liable to an at¬ 
tachment, because the attorney in the cause is guilty 
of an irregularity ? The notice of exception must be a 
perfect instrument in itself—and the mere delivery of a 
notice, not entitled in any cause, with a declaration, is 
not sufficient. We ought not to encourage a plaintiff 
under these circumstances, because the step he takes 
almost inevitably leads to some application to the 
Court. 

Ba yley J. If the defendant in the cause was to 
waive any notice of exception to the Sheriff, the plain¬ 
tiff could not liave an attachment against the Sheriff. 
The Sheriff is- not to be prejudiced by the acts of the 
parties to which he himself is not a party. 

Best J. (a) The notice of exception here is not a 
notice in any cause, and therefore the attachment is 
clearly irregular. 

Rule absolute. 


(a) Holroyd J. was absent. 
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Jones against Knight. 

QOMYN moved to enter up judgment on an old 

warrant of attorney, without an affidavit of the at* 

\ 

testing witness to the execution of it; but he produced 
an. affidavit verifying the hand-writing of the defend¬ 
ant, and an acknowledgment on his part of his signa¬ 
ture. This he submitted was sufficient without the 
affidavit of the subscribing witness. 

Abbott Ch. J. That will not dispense with the 
necessity of an affidavit on the part of the attesting 
witness. In an action upon a bond, proof of the ac¬ 
knowledgment by the defendant that it is his deed, will 
not do. If an affidavit is produced, verifying the hand¬ 
writing of the attesting witness, and that he cannot be 
found, perhaps then the Court will relieve you. 

Rule refused. (b ) 


(a) Vide Appleton v. Bond, next ense; Barnes v. Tromjnnvshul , 7 T. R. 
267; 4 Taunt. 132; Tidd, 6th ed. 579, 580. 

(5) But if the defendant, for the purpose of dispensing with the pro¬ 
duction of the attesting witness, agree to acknowledge the warrant of at¬ 
torney, ** so as to enable the eonusee to enter up judgment thereon,” the 
Court or a Judge will allow judgment to be entered up without an affidavit 
of the execution by the subscribing witness. Laing v. Koine, 2 Bos. & Pul. 
85 ; Tidd, 579, 580; but if the circumstances which prevent the produc¬ 
tion of an affidavit of the subscribing witness arc made appear to the Court 
by affidavit, and the endeavours made to find him are stated, the Court will 
allow the execution to be verified by secondary evidence. Sec Appleton v. 
Bond, next case. If the subscribing witness will not join in the necessary 
affidavit, the Court will compel him by rule so to do. Weston v. Faulkner , 
1 Price’s Rep. 308; Clark V. Eluiich , 1 Stra. 1. 


1819. 


Monday , 
Nov. 29th. 


Judgment can¬ 
not be entered 
up upon an old 
warrant of at¬ 
torney without 
an affidavit of 
the attesting 
witness, or an 
affidavit verify¬ 
ing his hand¬ 
writing. (a) 
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■i—A ppleton against Bond. 

Monday, 

Nov. 2‘Jth. JJ£ANNIXG moved to enter up judgment upon an 

Judgment can- old warrant of attorney, the party being alive 

up 1 iipo^aT^old wi^in the Term, without the usual affidavit of the at- 

warrant of at- testing witness, or an affidavit verifying the hand-wrife- 

tomey without . . J ° 

an affidavit of ing ofthe latter, which defect was accounted for by the 

witncssJtoito circumstance, that the attesting witness was abroad, 

and e t hTac-° n ’ an d out l h e jurisdiction of the Court. There was an 

hnowlcdgment affidavit however, which stated an acknowledgement 

ant does not* on the part of the defendant of the execution of the 

jeS. tb Bu?* warrant of attorney. 

where the at- 

is^u^jfthc* 88 Per Curiam. Is there any instance in which 

the l an judgment has been allowed to be entered up on a war- 

affidavit verify- rant of attorney, without the affidavit of the attesting 
ing his hand . , mi , , . . . ,, 

writing would witness? Ilie acknowledgment of the warrant or 
foundha'mo- 10 attorney by the defendant does not wave the objection ; 
rnent f0 (aj Udg " ^ t,r ^ ls held in Douglas' Reports, ( 1 ) that the acknow¬ 
ledgment of a bond does not dispense with calling the 
subscribing witness. It is said, that here the attesting 
witness is out of the jurisdiction of the Court; but the 
want of his affidavit is not supplied as it might be, by 
an affidavit verifying his hand-writing. Nothing is 
got by the attesting witness unless his hand-writing is 
proved. 

Rule refused. 

(a) Vide Jonn v. Knight , and note thereof, ante, 743. 

(h) Abbott v. Plvmile, Doug. 216; Barnes v. TYompowshid7 T. R. 26 ; 
4 Taunt. 132. 

Mbnday, ... 

Nov . 29th. Baily against Jones. 

# • 

The Court will fiA MPBE1.L moved for a rule to shew cause why 
day of Term, the interlocutory judgment signed in this case, 

ceedings nor should not be set aside for irregularity, and why in 

grant a rule ntri for an attorney to answer the matters of an affidavit, or hear cause shewn 
against such latter motion, (a) 


Judgment can¬ 
not be entered 
up upon an old 
warrant of at¬ 
torney without 
an affidavit of 
the attesting 
witness to its 
due execution, 
and the ac¬ 
knowledgment 
of the defend¬ 
ant does not 
obviate the ob¬ 
jection. But 
where the at¬ 
testing witness 
is out of the 
jurisdiction of 
the Court, an 
affidavit verify¬ 
ing his hand 
writing would 
be sufficient to 
found a mo¬ 
tion for judg¬ 
ment. (oj 


(a) Sec Jacob’s case, 4 Burr. 2502; Tidd, 6th ed> 522. The same rule 


Mbnday, 
Nov. 29th. 
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the meantime, proceedings should not he stayed, and IK If), 

why the plaintiff’s attorney should not answer tilt* mat- JUlLV 

ters of the affidavit. Rut 

Jo \ES. 

The Court said he might take the Hrs^part of his 
motion, but refused tliercst, it being quite contrary to 
the* practice to grant a motion on the last day of Term, 
for a stay of proceedings, and to call upon an attorney 
to answer the matters of an affidavit. 


prevails with respect to motions for quashing indictments or lor staying 
proceedings, 1 Iturr. 651; and to motions for attachments, A turn. .'1 Smith's 
Rep. 118; and for setting aside awards, Nrttleton v. Crosby, TitM, 6th ed. 
522, So on this day, in Cass v. Nibtett, gent, the Court would not, upon rule 
nisi obtained by Gurney on a former day, calling upon the defendant mi 
attorney, inter alia, to shew cause why lie should not answer the matter of 
an affidavit, permit Ckitty for the defendant to shew cause, declaring that 
such a motion could not be discussed on the last day of the Term, and llie 
rule was enlarged till next Term. 


King against Farrant. 


V.Wiftf, 
.Mil', -J'Jtll. 


J^ENMAN, on a former day, moved for a rule to 
shew cause why a mandamus should not issue to 
the defendant, one of the coroners for the county of 
Lancaster, to proceed with an inquisition touching the 
decease of one John Lees, who was supposed to have 
come to his death by violence, in consequence of a 


here a rorn- 
ner's in<|iii">t 
has been irre¬ 
gularly assem¬ 
bled and after¬ 
wards adjourn¬ 
ed, the ( nurt 
will not compel 
the coroner by 
iiwiirlnmui to 


proceed with the inquisition. A coroner, who is a judicial as well as a ministerial officer, 
cannot appoint a deputy to hold an inquest. The jurisdiction of a coroner is only sn/nr 
visum corporis,- and the view of the body must be taken by the jury and the coroner at the 
same time. Where a coroner’s clerk, in the absence of his principal, summoned a jury 
and charged them super visum corporis, and examined witnesses, and after sitting several days 
the coroner himself proceeded in person with tl^e inquest, and afterwards hud u view of the 
body without the presence of the jury, and then proceeded with the inquest without rehear¬ 
ing the jury or the witnesses previously examined, it was held, that the proceedings were 
altogether illegal, and that an inquisition found under such circumstances might be quash¬ 
ed. (a) In executing an inquiry', the undcr-slierifF, and not his deputy, should administer the 
oath to the jury. * 


(a) See Impey's Office ot Coroners, 3d ed. 438, S. P.; Hawkins , 1’. C. 
B. 2, c. 9. 
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public tumult at Manchester , on the 15th of August 
last. 


The circumstances of the case were these :—In the 
beginning of September last, the deceased died in the 
township of Oldham ; and in consequence of a rumour 
that, he had come to his death by violenl means, the 
constable of the township went to the house of the de¬ 
fendant, for the purpose of receiving his instructions to 
hold an inquest; but the defendant being absent from 
home, attending the assizes, he communicated v ith the 
clerk of the latter, who immediately summoned a jury 
from the four surrounding townships, and he and the 
jury went together to take a view of the body; and 
having so done, the usual oatli was administered to the 
jury by the clerk, and several witnesses were sworn and 
examined as to the cause of the death of the deceased. 
After several days* inquiry, the defendant returned from 
the assizes, and proceeded with the inquest in person, 
not having then seen the body of the deceased. Some 
days afterwards, the propriety of seeing the body being 
suggested to him, he caused it to be disinterred, and 
went alone and had a view of the face only of the de¬ 
ceased. He then resumed the inquisition without re¬ 
swearing the jury, and withouL re-swearing and exa¬ 
mining the witnesses who had previously been sworn 
and examined. Circumstances afterwards occurred 
which occasioned the adjournment^ the inquest from 
Oldham to Manchester , where the proceedings were 
continued until the 13th of October last, when it was fur¬ 
ther adjourned until the 1st of December next, in conse¬ 
quence of the coroner being required by the legal advi¬ 
ser of the friends of the deceased, to inquire into matters 
which he conceived not relevant or pertinent to the sub¬ 
ject matter of the inquest. Under these circumstances 
the present application was made. 
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Cross Serj. and J. Williams , on appearing lo shew 
cause against the rule upon the merits, were stopped 
by 


1819 . 


The Kino 

against 

FaKIIANT. 


The Court who called upon the oilier aide to shew 
that the inquest had been legally held at the coin- 
mehceraent; or if not, that what had subsequently taken 
place, cured any defect in the prior part of the pro¬ 
ceedings, suggesting,—first, that it was not competent 
for a coroner to hold an inquest by a deputy; and se¬ 
condly, that it did not appear that the coroner himself, 
when he acted in person, held the inquest super visum 
corporis. 

Denman and Tindal , in applying themselves to these 
points, said they were taken rather by surprise, not an¬ 
ticipating any objection to the manner in which the 
inquest had hitherto been holden : but they submitted, 
that the manner of holding the inquest was regular 
and legal. A coroner is both a judicial and a ministe¬ 
rial officer—-judge for the purpose of taking the evi¬ 
dence, and sheriff for the purpose of summoning the 
jury. If lie cannot appoint a deputy to fulfil his judi¬ 
cial duties, lie at least may appoint a deputy Lo fulfill 
his ministerial duties, provided he be a proper and suf¬ 
ficient person; and therefore the jury in this case were 
well summoned in the first instance by the coroner’s 
clerk. The law requires that the inquest shall be hold- 
cn super visum corporis; but that must be taken to mean, 
that the jury only shall have a view of the body. If 
that be so, then this requisite was complied with in the 
present instance, for the jury had a view of the body 
of the deceased before the witnesses were examined. 
But supposing it to be rffecessary, that the coroper him¬ 
self should also have a view of the body, that requisite 
seems also to have been sufficiently complied with in 
the present case, the coroner having caused the body 

3 d S 
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of the deceased to be disinterred, for the purpose of 
taking a view. It is not requisite that the coroner and 
the jury should have a view of the body, at one and the 
same time. *It is sufficient if, ini-point of fact, the jury 
and the cproner have seen the body severally, before 
the inquest is found. The statute de officio coronatoris, 4 
lid. 1. St. 2, says nothing in express terms as to a view 
of the body. There is nothing in that statute which 
makes it absolutely essential that he should see the 
body. If he goes to the spot where the body is lying, 
he does all that the statute requires, which is to sum¬ 
mon the jury from the four neighbouring townships, 
and the jury having seen the body, that is sufficient 
foundation for them to form an opinion upon the evi¬ 
dence which is laid before them as to the cause of the 
death. Unless, therefore, there is an express holding 
to the contrary of this, it would be too much for the 
Court to say in this late stage of the proceedings, that 
the coroner had acted illegally. Admitting, however, 
that the statute de coronatoris requires a view of the 
body, still what had taken place in this case was in 
substance and effect a compliance with the statute. 
Out of a hundred inquisitions taken before the coroner, 
it would be found, that in by far the greater part of 
them, the jury are first assembled by a deputy, and 
afterwards the coroner attends in person to receive the 
evidence. The administration of the oath to the jury 
is merely q ministerial act, and almost in every case, 
where a writ df inquiry is executed before the under 
sheriff, the! oath is administered by the bailiff or other 
dependant officer. [Abbott Ch. J. If that be so, it is 
very irregular. Bay ley J. The oath is generally ad¬ 
ministered by the undfer-sheriff, and it ought to be so.] 
In point of strict regularity, perhaps it ought, bdt where 
it is not, it would be intended to be the act of the un¬ 
der-sheriff himself. In the present case, the Court will 
not at all events refuse the mandamus, for if the inquest 



in the Sixtieth Year of GEORGE III. 


749 


lms been illegally summoned and holdcn, the coroner 
may make that his return to the writ. 

Abbott Ch. J. • If it is perfectly Clear that this 
jury was in the first instance unlawfully assembled, the 
Court certainly will not grant a mandamus to the coro¬ 
ner, to compel him to proceed in the inquiry ; because 
the result would be this, that if he should proceed, 
whatsoever the finding of the jury might be, the inqui¬ 
sition must be quashed, as being void and contrary to 
law. Now it is said in Hawkins’ P. C., that when a 
person comes to an unnatural death, the body shall 
not be interred until a coroner’s inquest is holden, 
otherwise the body is to be interred. In 2 Hawkins’ 
P. C. it is further said, that when the coroner re¬ 
ceives notice of a violent death, which regularly 
ought to be from the peace-officer of the parish, 
or place where the body lies dead, he is then to issue 
his precept or warrant to summon a jury to appear 
before him at such place, and the jury is to be sworn 
and charged by the coroner to inquire on the view of 
the body, how and by what means the deceased came 
by his death. The inquisition of the death is to be 
taken on view of the body, and not otherwise ; because 
if the body be interred, he may dig it up if he can find 
it, in order to hold the inquest. If the body cannot be 
found, or is so putrified that a view would be of no 
service, then the inquest shall be taken by Justices of 
the peace. The jury being sworn on the view of the 
body, they shall inquire upon their oaths, in the man¬ 
ner required by the statute de officio coronaloris, 4 Ed. 
1, st. 2, which requires in express*terms, “ That the co¬ 
roner, upon informatibn, shall* go to the place where 
any be slain or suddenly dead or wounded.” Then in 
the same book is given the form of a coroner’s address 
to the jury when he administers the oath : “You shall 
diligently inquire, and true presentment make of all 
£uch matters and things, as shall be here given you in 


1810- 


The Kink 

against 

Fab rant. 
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1819. charge, on behalf of our Sovereign Lord the King, 

The King touching the death of A . B. here lying dead, of whose 
Fah'raxt body you shall have the view; you shall present no 
man for hatred, malice, or ill will, nor spare any 
through fear, favor, or affection, but a true verdict give 
according to the evidence, and the best of your 
skill and knowledge.” That oath imports, that the 
body of the deceased is present betore the jury; and 
the coroner’s inquisition, when found, sets out with 
stating, that the inquest was held “ upon the view ot 
the body of A. B. t and on the oaths A. B. C. &c.” 
Therefore, taking the whole of these authorities toge¬ 
ther, and referring to the very words of tjie statute de 
officio coronatoris, it seems to me that the inquest can¬ 
not be holden, unless the jury and the coroner be pre¬ 
sent together super visum corporis. The oath is then 
administered to the’jury by the coroner. It cannot be 
sufficient for some other person to come and say, that 
he is clerk to the coroner, and call the jury together of 
his own mere authority, and then proceed to hold the 
inquest. If in the course of the proceedings in this 
case, the jury and the coroner had been together at the 
time the body was disinterred, and the jury had then 
seen the body, and had been sworn afresh by the coro¬ 
ner in person, that would be a different thing j but that 
was not done. It seems to me, that the jury were never 
well or lawfully assembled, and that if the inquisition 
was to go on, it wouM be a void inquest j not hav¬ 
ing been held in the way which *the law requires. 
That being, so, we shall not order the coroner to go on. 
What further proceedings may be had, wc are not 
called upon at present jto decide. 

Bayley J. [ am of the s^pie opinion, and*I en¬ 
tertain no doubt whatever upon the case; for whether 
we look to the words of the statute de officio coronatoris , 
the words of the oath administered to the jury, or the 
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invariable form of inquisitions in these cases, it seems 
to me, that the matter is beyond all doubt. The words 
of the statute are, “ That the coroners, upon informa¬ 
tion, shall go to the place where any be,slain or sud¬ 
denly dead or wounded. Then they are to go to the 
dead body—Who? Whv the coroner is* to go, and 
after that the jury is to be sworn. Now the coroner is 
a known law officer, and part of his duly is judicial. 
It belongs to his office, and to his office only, to ad¬ 
minister the oaths. The jury cannot properly be 
charged or sworn by any body but by him. Here the 
jury was not sworn by the coroner at the proper time 
of swearing. The jury are to be sworn by the coroner 
upon view of the body, lie himseli having a view at 
the same time. The form of the oath given in Hum's 
Justice, imports that such must be the case. Now in 
this instance, on the 8th of September an oath is ad¬ 
ministered to, and the body is seen by those persons, 
who afterwards act as jurymen; but the oath is ad¬ 
ministered by a person who had no authority whatever 
to administer an oath. It is a mere extrajudicial and 
gratuitous oath, not producing on the minds and con¬ 
sciences of those to whom it is addressed, that, legal 
obligation, which an oath judicially and properly ad¬ 
ministered is calculated to produce, and is considered 
by the law as producing. Then the jury not being 
at that time under the proper obligation of an oath, 
and being in effect mere strangers, they coutinue their 
inquiry until the «4th of September , wheif the coroner 
has an opportunity of seeing part of the body. The 
body is not seen by the jury at that time, nor are the 
jury ever sworn by the coroner juper visum corporis. 
The form of an inquisition is gdways in these terms: 
« An inquisition intended and taken at such a place, 

before A. B. one of the coroners of the county of- 

upon view of the body of A. B. f lying dead, upon the 
oaths of such and such persons and the form of the 
oath is, “ You are sworn to inquire of the death of 


1819. 


The King 

rtiftti/ul 

Fare a nx. 
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Thf. Kino 

tlfr/li/ltt 

Fajijiant. 


A. />. here lying dead.” That implies that the dead 
body is to be there at the time the jury are sworn. In 
this case the jury were not properly sworn—I believe 
never property sworn ; certainly # their swearing on the 
8th of September, was not a proper swearing. This 
Court would be doing great injustice, if they were to 
direct the coroner to go on with the prosecution of.an 
inquiry, which was never legally commenced, and 
never legally proceeded in. For these reasons it seems 
to me, that from the beginning to the end, this has 
been an irregular proceeding, and that the Court have 
no authority to compel Lhe coroner to go on with the 
inquest. 


Ho luoyd J. I am also of the same opinion, that 
the writ of mandamus ought not to be granted, inas¬ 
much, as no authority has been cited to justify the 
conduct of the coroner. It is stated, that if the inquest 
has been illegally summoned, the coroner may return 
that to the mandamus. But suppose the coroner does 
not chuse to make any return, and proceeds with the in¬ 
quisition, administering oaths which by law he is not 
entitled to do, and taking evidence affecting third per¬ 
sons, are we under such circumstances to leave it to the 
discretion of the coroner, whether he will make any 
return to the mandamus or not, when we are now satis¬ 
fied that his proceedings are irregular ? It seems that 
at first, the coroner’s'clerk called the jury together, 
and had with them a view of the body. But he was 
not a person who had any authority to proceed in that 
way, nor does it appear to me that he was a person who 
could take any part the inquest; for it is stated by 
llatekins in his Pleas of the Cvown, that no one can 
take an inquest in any case, but the coroners** But 
however, the coroner does afterwards proceed in per- 
M»n with the inquiry, and before he has any view of 
the. body himself. Now although the statute de officio 
toronaloris does not in distinct terms say that the coro- 
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ner shall take his inquest on view of the body, yet it 
is expressly laid down by Hawkins (a) that the inquest 
must be taken on view of the dead body, and that an 
inquest otherwise taken by the coroner,*is void. Now 
here some of the witnesses were sworn before the co- 
roner had a view of the body ; and unless there be a view 
of the body, the whole is extra-judicial, for the coroner 
has no jurisdiction on the inquest except super visum 
co'pur is. Although he afterwards had a view, yet the 
jury were not present on that occasion, nor were they 
sworn afresh. If they had been sworn again, and the 
coroner had re-examined all the witnesses upon fresh 
oaths, taken after he had acquired a jurisdiction, then 
the proceedings w'ould be less objectionable. But [ 
lake it to be clearly irregular for the jury to go on and 
determine upon evidence given by witnesses before the 
coroner had jurisdiction to swear them, and before the 
jury were themselves sworn by the coroner in person, 
he alone having competent authority for that purpose. 
1 think, therefore, that the Court cannot grant a man¬ 
damus under these circumstances. No injustice will 
he done by this refusal, because it is open to the par¬ 
ties to inquire of the death of the. deceased by a com- 
* mission appointed for that purpose, or by the grand 
jury of the county. 

Best J. As it appears to be quite clear that this 
inquest was irregularly commenced and proceeded in, 
I think there is'tio doubt that vve ought; not to grant 
a mandamus to compel the coroner to go on. 1 am of 
opinion that there arc innumerable irregularities in this 
case, which would prevent the inquest assembled from 
finding a verdict. It does not appear to be necessary 
to ehftiidc the question, whether a coroner can appoint 
a deputy or not; for even if lie-can, this is not a legal 
proceeding by the coroner’s deputy. From the facts 

\jt) JIawk., P. l>. B. 2, c. 9, h. 23. 
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CASES in MICHAELMAS TEIU1 


1819 . 


The Kivo 

against 

FAnBANT. 


disclosed in the affidavits, it appears that this person 
swears the jury and takes a view of the body. If that 
was a proper proceeding on his part, he should have 
gone on to thic end of the inquiry, and the principal 
should not have interfered; instead of which the jury 
go on for soihe days, and then the coroner conics in 
himself and takes up the business which the jury had 
already begun, and he proceeds to examine more wit¬ 
nesses before die jury sworn by his deputy. After 
several days have elapsed, it is suggested to the coroner 
that he had not taken a view of the body, and conse¬ 
quently that he had no jurisdiction to proceed. Upon 
which he causes the body to be disinterred, and then 
he contents himself merely with a view of its face. It 
is quite clear that all these proceedings, from first to 
last, are irregular. The time at which the coroner 
takes his view is clearly irregular, because the jury is 
sworn before another person who had not authority to 
administer an oath. Nothing is more clearly esta¬ 
blished, than that no inquest can be held except super 
visum corporis —that is a first principle. It is clear 
that the coroner had no authority to proceed with the 
inquest without seeing the body. Then it is suggested 
that he did see the body-—for what ? to give him a ju- t 
risdiction which he had not before. But then, are the 
jury to find a verdict upon testimony which they could 
not take before ? In what manner does he take a view 
of the body? He goes'by himself, without a single 
juryman atteitding him : but then it is said not to be 
necessary for the coroner and the jury to go together. 
As well might it be said, that the judge might hear the 
evidence at one time apd the jury at another, in every 
cause tried in a Court of t Justice.,. The very object of 
requiring the attendance of the coroner and the jujy at 
the time the view is taken is, that the jury may have 
the benefit of hearing such observations made to them 
as the experience of the coroner may suggest for their 
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information. The language of the statute of "Edward 
is decisive upon the subject; but common sense would 
point out the objection, without any assistance from 
the statute. But supposing it not to be peeessary that 
the coroner should have a view of the body at the same 
time with the jury, has the coroner in thi/instance re¬ 
moved the difficulty ? He merely sees the face, and no 
further. Can that be considered as a view of the body 
to answer the purposes of justice ? He is to see the 
body for the direction of the jury to find a proper ver¬ 
dict. Merely looking at the face of the body after it 
has been buried a great many days, cannot be suffi¬ 
cient even for this purpose. But I should not have 
thought it of so much importance for the coroner to 
sec the body at the same time with the jury, if after 
having exhumed it and viewed it, he had then gone on 
regularly. What does he do ! He goes on to examine 
fresh witnesses before a jury not sworn by himself. He 
does not reswear the jury, nor does he reswear the 
witnesses, who had been previously examined before his 
deputy. Upon this ground along it appears to me that 
the proceedings are illegal, and that wc cannot grant a 
mandamus to continue an inquisition, which in the re¬ 
sult must be quashed. 

Rule discharged. 
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REGULA GENERALIS. 

Trinity (a) Term , 59th Geo. III. 

Il is ordered, that from and after the last day of this 
Term, every notice for justifying bail in person shall 
be served before eleven o’clock in the forenoon of the 
day on which according to the present practice such 
notice ought to be served; except in case of an order 
of the Court for further time, in which case it shall "be 
sufficient to serve the notice before three o’clock in the 
afternoon of the day on which such order shall be 
granted; and in all the cases aforesaid, the affidavit 
of service shall specify the time of day at which such 
notice shall have been served. 

By the Court. 


(«) By mistake, this was not inserted in the preceding number 
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ABATEMENT. 

See Misnomer. 

1. A BILL was filed in Trinity vacation 
f\ against an attorney, as of tbe pre¬ 
ceding Term, with a special memorandum 
of a subsequent day in vacation. The de¬ 
fendant pleaded a pica in abatemententitlcd 
of the following Term, without a special 
imparlance. Held, that this was regular, 
and judgment signed for want of a pica was 
set usidc. Holme v. Dolby , gent, one, &c. 

Page 704 

. Plea of misnomer. Mis-statement in the 
traverse at conclusion of the pica of the 
name, by which the defendant is called in 
the declaration, is fatal on demurrer. Lake , 
admin, v. Inwood. 705, note 

AC ETI.4M. 

Omission in ac etimn part of bill of Middlesex 
of concise statement q f cause of action for 
which defendant is arrested on bailable 
process is irregular, and he rannot be 
holden to bail therfpn. Mwnroe v. Rowe. 

171 

AFFIDAVIT TO HOLD BAIL. , 
See Arrest. , 

• 

1. .It i^ool necessary in an affidavit to hold 
to bail, that the creditor should himself 
swear to the debt, it suffices for another 
person to swear positively that defendant 
is indebted to plaintiff, without shewing 
that deponent is agent of or connected with 
plaintiff. Ki n$ju l hord Turner. 58 


2. Assignee of bond may make affidavit with - 

out joining assignor, and if tender of bank¬ 
notes be absolutely negatived, it is suffi¬ 
cient. Page 5 g 

3. In action by assignees of bankrupt, a po¬ 

sitive affidavit made by clerk to plaintiff’s 
attorney, and absolutely denying tender, is 
sufficient. 58 ( ff ) 

4. But affidavit to hold to bail in action by 

assignees made by a clerk of the bankrupt, 
stating that defendant is indebted, as ap¬ 
pears by the bankrupt’s books, is bad, if it. 
do not state the deponent’s belief that the 
debt is due. Lowe v. Farley. 92 

5. In affidavit to hold to bail made by third 

• person, not necessary to state that he is 

agent of plaintiff, nor positively to nega¬ 
tive the tender of bank notes, if enough 
can be collected from the affidavit to shew 
that there was no tender. Drown v. Davis. 

161 

6. Total omission of clause relating to tender 

of ba«k notes, not cured by 43 G. 3. c. 18. 
but defects are cured. 161 (a) 

7. In affidavit to hold to bail made by plain¬ 

tiff’s agent, the plaintiff himself being 
abroad, if it be positively sworn that de¬ 
fendant is indebted on a judgment, a sub¬ 
sequent allegation “ which said judgment 
is still in force and unpaid as this depo¬ 
nent believes,” will not vitiate. Bland v. 
Drake. lg 5 

8. Affidavit that plaintiff is a transported 

felon, cannot be read when affidavit made 
by a competent agent. id. ib. 

9. An affidavit not entitled in the Court, but 
purporting at the foot to have been sworn 
before J.Y. deputy filacer, is sufficient, id. 


i 
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10. Affidavit by agent of person nbroail, 
swearing to belief of debt due on promis¬ 
sory notes, &c. sufficient to ground Judge’s 
order to hold to bail, Allen v. Harry. 

Page 158 

11. Affidavit to hold to bail for gqods sold 

and delivered, and materials found and 
work done by deponent far the defendant 
held bad in not stating that the goods were 
sold and delivered to the defendant. Belt v. 
Thrupp. 331 

12. Affidavit must state that the goods were 
sold and delivered by the plaintiff. 331 (a) 

13. Affidavit for hire of carriages hired to 
and for the use of the defendant, held good. 

ib. 

14. So affidavit for work done for defendant, 

without adding at his request. ib. 

15. Affidavit made in this country to verify 

the hand-writing of the British vice-con¬ 
sul, before whom an affidavit of debt was 
made abroad, must contain the addition of 
deponent, and defendant’s obtaining a 
habeas corpus does not cure the omission. 
Thurlt v. Faber. 453 

15. Semble that an affidavit of debt made be¬ 
fore a British vice-consul abroad, in the 
absence of the consul, is sufficient to hold 
a defendant to bail. Id. see 721 

17. Affidavit to hold to bail, stating that de¬ 

fendant was indebted to plaintiff on a bill 
of exchange payable to a third person at a 
day now past, held sufficient, without 
stating at what day the bill was payable, 
mul without shewing the connexion be¬ 
tween the payee and the plaintiff. Elstons 
v. Mortluke. _ 648 

18. Affidavit to hold to bail on a bill ^of ex¬ 

change for 523/. 17*. 6</.; declaration on 
a biil for 523 livres, 17 sous, and 6 de¬ 
murs sterling; held, that there was no 
variance so as to entitle the defendant to 
be discharged on filing common bail, the 
meaning of the two expressions being the 
same. Gould v. Logette. 659 

19. Variance between affidavit and writ in 

letters of defendant’s name, as Rennolt for 
Ren noils, docs not vitiate the«affidavit. 
-v. IiennoUs. 659? note. 

20. Mis-spelling in final syllable of defend¬ 

ant’s name, as by putting “ rum" instead 
of “ run,” immaterial in affidavit to hold 
to bail. Anon. Mich. T. 1818. 660, note. 

21. Semble that it is sufficient to state, that a 

notary public was sworn to interpret, with¬ 
out stating that he had actually interpret¬ 
ed. Id. ib. 

AFFIDAVITS IN OTHER CASES.. 

See Arrest. Bait.. Costs, 20. De¬ 
tainer. Pleas and Pleading, 44. 

1. Affidavits, which ought to have been filed 
a week before Hilary Term, may be read 


with leave of the Court, on shewing cause 
on the 2d day of the Term, though filed 
after the specified time. Hoar v. Hill. 

Page 27 

2. Where no particular time is prescribed 

for filing the affidavits on which cause is 
shewn, tlicjPmay be sworn and filed at nny 
time before shewing cause, though after 
the day appointed by the rule. 27 

Tilley v. I lady. 13G 

3. Affidavit of truth of plea in abatement 

may be made by third person. ' 58 

4. Affidavit of merits must appear to have 

been made by party himself, or his attor 
ney or agent. Morris v. Hunt, 97, and see 
note, 723 

5. Affidavit not entitled in the Court, but 

purporting to have been sworn before 
J. W. deputy filacer, is sufficient. Bland 
v. Drake. 165 

6 . Affidavit must state in jurat the day on 

which it is sworn. Doc v. Hoc. 22R 

7. Time given to obtain a further affidavit in 
compliance with the rule of Court, Mich. 
59 Geo. 3. that the motion to set aside, an 
attachment was made for the only indem¬ 
nity, and at the sole cxpcnce of the bail. 
The Kingv. the Sheriffs oi Middlesex-. 

347, ancl note 

8. No affidavit need be filed of the delivery of 

the declaration, on declaring against a pri¬ 
soner in the custody of the marshal. Wil¬ 
liams v. Scudamore. 386 

9. Affidavit that relates to several indict¬ 

ments must have several stamps. The 
King v. Carlisle. 451 

10. Two separate affidavits on one stamp 

cannot be read. Anon. 452, note 

11. Affidavit made in this country to verify 
the hand-writing of the British vice-consul, 
before whom an affidavit of debt was 
inode, must contain the addition of the 
deponent. Thurlt v. Faber. 463 & sec 721 

12. Describing a clerk as residing with his 
employer, whose addition is stated, is suf- 

. ficient to hold to bail. Anon. 464 

13. Clerical errors and bad spelling are not 

a. sufficient groutul for rejecting an affida¬ 
vit. Brotnley v. Foster. 562 

14. Clerical errors, such as “ defendant," 
instead of “ deponent," “ Court" instead 
of- “ Office," held immaterial in nn affida¬ 
vit, where the meaning was clear; aliter, 

*• where the mistake leaves the meaning 
doubtful, sftutn. 562, note 

19. An affidavit stating that deponent served 
a party with a “ true," omittingstbe word 
“ copy,” d2 the declaration in ejectment, 

, is bad. Anon. ib. 

16. Affidavit in support of rule nisi for re¬ 
viewing taxation of costs must be confined 
to the objections alledged against the tax¬ 
ation, and not enter into the merits. Wil¬ 
liams v. Hunt, 321 
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17. Affidavits containing general slanderous 
statements injurious to the character of 
bail, canuot be received. Sanderson’s bail. 

Page 676 

18. Affidavits sworn before a justice of the 

peace in Scotland arc admissible in a cause 
in this Court, if the handwriting of the 
justice be authenticated. Turnbull v. 
Morcton. 721, and see 463 

19. Held that affidavit of merits cannot be 

sworn to by a third person. The King 
v» the Sheriff of Middlesex in llepper v. 
l.tvi. 723 

CO. Affidavits entitled A. 11. and others 
against C. D. (without setting out the 
names of all the plaintiffs in the cause) 
cannot be read in shewing cause against 
a rule, but the Court refused to make the 
rule absolute with costs upon such an ob¬ 
jection. ItuUman v. Callow. 727 

21. Affidavits in support of the rule for an 
attachment against the Sheriff for not 
bringing in the body must be entitled with 
the names of all the parties to the suit; 
and though the affidavits correspond with 
the rule for the attachment, yet if all the 
parties be not inserted in the affidavits, 
the Court u ill set aside the attachment. 
Elherbigton v. Kemp, and others. 

727, note 

22. Affidavit in support of rule to set aside 
service of writ for irregularity, in an action 
against three persons, on the ground that 
the attorney’s name is not indorsed on the 
process, must be entitled with the names 
of all the defendants, .hum. 728, note 

AMENDMENT. 

See Baii.-j’ieok. Summons and Ohdku, 
Phoc ess, Kkcoud o/Ntsi Phhih. 

1. Court will give leave to amend a record 
by inserting a special memorandum of 
the day when the plaintiff’s bill was tiled 
after a writ of error brought, on payment 
of costs, defendant living at liberty to 
plead dr novo upon terms. Minchm v. Cope . 

■la 

2. Court of C. P. will nottin pcual action alter 

the term of which the declaration is enti¬ 
tled, in order to luring it within the time 
limited by statute for commencement of 
the action . 45 (a) 

3. Where the clerk of the errors in C. P. in ( 
transcribing the record by mistake, enti¬ 
tled it generally instead of specially, h<j)d 
that he might correct his error 

j277, note (a) 

4. Court rejected an application to amend 

the entry of a verdict according to the' 
notes of arbitrator, on the ground that 
they had no power to compel such notes to 
be feeught before them. Scougullv. Camp- 
belt. ' 283 


ii. Entry of a verdict may be amended ac¬ 
cording to the notes of the Judge, but ap¬ 
plication for that purpose must be made 
before the Judge, and not to the Court. 
Scougullv. Campbell. Page 283 

Graham v. Botvham 284, note 

6. Lean: will not be granted to amend the 

copy of writ, so as to make the service 
good. «Sutherland v. Tubbs. 320, note 

7. Writ or copy cannot be amended by the par¬ 
ty without re-sealing. Jsrartv. Middleton. 

319, and note 

8. After the delivery of the paper book to the 

clerk of the papers, with a memorandum 
generally of MichaelmasTerm, correspond¬ 
ing with the declaration, neither party has 
a right to amend it by making a special 
memorandum of the day of delivery of the 
declaration, without an order to amend. 
Clements v. Sterling. 336 

9. A writ of ca. sa. varying from the judg¬ 

ment in the sum recovered, maybe amend¬ 
ed on shewing cause against a rule for set- 
ing aside the same, on payment of costs, 
and defendant to bring no action. Steven¬ 
son v. Castle, 349 

10. Ca. sa. may be amended by inserting a 

smaller sum, where defendant sustains 
no inconvenience thereby. 350 (a) 

11. Ca.sa. maybe amended in name of plain¬ 

tiff or defendant, or court in which it is re¬ 
turnable. ib. 

12. Held in C. P. that motion should be made 

to amend before time of shewing cause, 
or costs will be given of motion to set 
aside. 350 (a) 

13. If a writ of error be brought by a feme 

covert without joining her husband, the 
court will not allow an amendment in the 
writ, unless it appears by affidavit that the 
husband concurs. Hinns v. Pratt. 369 

14. I wave, will not be granted to amend a 
writ by adding the name of another per¬ 
son as plaintiff. Adamson v. —— 369 («) 

13. Where an ejectment had been brought, 
and judgment recovered in 1798, and the 
term of the demise laid in the declaration 
had s'yicc expired, the Court refused to 

| grant a rule for enlarging the term and is¬ 
suing u scire facias, the possession having 
changed, and the person who was the own¬ 
er having since died. Doc v. Rcndcll and 
another. 535 

16. Amendment allowed in declaration of 
ejectment, where the day of the demise 
was laid before the title accrued. Doe dem. 
llumford and another v. Miller and Levett. 

536 

17. Amendment allowed in the day of the de¬ 
mise in a declaration in ejectment on a for¬ 
feiture for dilapidations. Anon. ib. 

18. Declaration in ejectment amended after 
judgment, and a writ of error brought, by 
leaving out the word tenements. Anon. 
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19. Where there is a misjoinder Of counts, 
and one count is partly in ease and partly 
in trespass, and another count is entirely 
in trespass, the verdict, if taken generally, 
may be amended according to the evidence. 
Harris v. Davis. Page (<25, note 

a 

APPEAL. 

See Justices. *. 

APPEARANCE. 

1. Appearance cures irregularity in process. 

1211 («) 

2. Attorney undertaking to appear, compel¬ 

led to perform it, though obtained by 
fraud. ib. 

3. Irregularity in process cured by undertak¬ 
ing to appear, &c. Anon. 129 

ARBITRATION AND AWARD. 

See Amendment, 2. AnnEsr and De¬ 
tainer, 2.j. 

1. Where an arbitrator authorized to tax costs 

in a cause, has allowed an item which it 
is insisted ought not to have been charged, 
Court will not refer the matter to the mas¬ 
ter. Anon. 33 

2. Where cause has been referred to arbitra¬ 

tion, and costs are directed to abide event, 
that means legal event, and therefore 
where in an action of trespass to land, the 
arbitrator found no damages for plaintiff, 
and directed both parties to pay their 
own costs, held that plaintiff was entitled 
to no costs. Willis v. Osborne. 133 

3. Award does not amount to Judge’s certi¬ 
ficate, so as to entitle plaintiff to costs 
where damages in trespass are under 40s. 

IBS 

4. Where cause is referred by order of nisi 

prius to arbitration, the death of one of the 
parties at any time before award made is a 
revocation of arbitrator's authority, and 
Court will set aside award made after 
death. Cooper v. Johnson. 137 

f>. So where verdict taken by consent sub¬ 
ject to award, and defendant die^af^f' ver¬ 
dict, but before award. 

Page 187, note («) 

Ci. Order of sin prius may he made a rule of 
Court, after notice of revocation of arbi¬ 
trator’s authority. Aston V. George. 200 

7. Judge’s order referring to arbitration not 
revoked by revocation of submission. 

202, 3 

8. Where order of reference is made at Nisi 
Prius with clause for costs in case of af¬ 
fected delay, or preventing the award from 
being made, and one of the parties revokes 
arbitrator's power, because he was not 
able to procure his witnesses, he is not 
liable tQ costs. Aston v. George. 204 


9. Where an arbitrator awards damages with¬ 
out any mention of costs, and directs that 
execution shall not be taken out for the 
damages, but that they shall be set off 
against countermands of defendant, the 
plaintiffs attorney may take out execu¬ 
tion for tfyc costs, which by the rule of 
reference were to abide the award. High- 
gate Archway Company v. Nash. Page 325 

10. An arbitrator under* a rule of reference, 

which directs that the costs of the cause 
shall abide the event, has no power tQ di¬ 
rect those costs to be set oil against the 
costs in a prior cause, although all mat¬ 
ters in difference are referred. But the 
award is not to be set aside entirely, but. 
only for that part which is incorrect. Hu li¬ 
sted v. Kidd. . r »2fi 

11. The Court will not set aside an award 

on the ground that the arbitrator was mis¬ 
taken in law, unless the principles of law 
upon which he has decided appear upon 
the face of the award. A mm. (>74 

12. Held that where the law and fact an* re¬ 

ferred to an arbitrator, the award will not 
be set aside unless there appear to be error 
in lan' on the face of the award. Doe v. 
Thompson. (>74 (a) 

ARREST AND DETAINER. 

See Attorney. Deposit. Process, 
Misnomer. 

1. The statute 10 Geo. 3. c. 50. takes away 

the privilege from arrests from servants of 
peers, though necessarily employed about 
their persons and estates, and therefore the 
Court refused to discharge the defendant 
upon common bail, who was employed as 
surveyor on the estate of a peer. Connelly 
v. Smith. 33 

2. Where the first action is compromised, 
and a second is brought for same cause, 

‘ Court will not set aside bail-bond, unless 
proceedings are vexatious. Jirown v. 
Davis. 1G1 

,3. Plaintiff cannot arrest defendant a second 
time, after discontinuing first action, until 
costs are taxed. f ib. 

4. After a nonsuit on the ground of a va¬ 
riance in action, in whicli defendant was 
arrested, he may be again arrested for the 
same cause in a second action. Kearney 
v. King. 273 

' 5. Second arrest lawful after discontinuance 
of former qction, and after the costs have 

‘been taxed and paid. 274, note 

6. Defendant may be arrested bytaggsignees 

of bankrupt although he was arrested by 
bankrupt for same cause, if it a js neces¬ 
sary to discontinue the first action on the 
ground of the lv,ir.,.niptcy. id. ib. 

7. Defender* cannot be arrested a second 
t'-.i.e after having been superseded through 
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plaintiff's laches in the first action. 

Page 27 1, note 

8. Nor where first action was discontinued, 

because brought before the credit had ex¬ 
pired. id. ih. 

9. Bankrupt and insolvent debtor cannot he 
arrested on promise to \v\\ debts from 
which they have been discharged, id. ih. 

10. Defendant who pleads nonjoinder in a- 
batement of an action in which he was ar¬ 
rested, may be again arrested in a new ac¬ 
tion against all the contractors. id. ib. 

11. So defendant may be arrested a second 

time when first action is settled, by the de¬ 
fendant’s giving a draft which is afterwards 
dishonoured. id. ih. 

12. So where cause is referred to arbitration, 

defendant may be arrested on the award, 
though he was arrested on the original 
action. id. ib. 

13. So defendant may be nrresfed in action 

on judgment where he was not held to'bail 
in first action. id. ib. 

14. Defendant may be arrested a second time 

in a Court which proceeds by different 
methods of redress from that in which 
first action was brought. id. ib. 

J5. Where the first action is not bailable, 
the Court will not set aside an arrest in a 
subsequent action, though the first was 
still pending ut that time. ll'wison v. 
Clcworth. 275, note 

16. Where a defendant is let out of custody 

at his own request, in order that he may 
attend to his business, he may he again 
arrested on the same affidavit. PenfUd v. 
Maxwell. id. ib. 

17. Second arrest must be vexatious in order 

to induce the Court to discharge defend¬ 
ant. Per. Cur. 27(5 

18. Where the defendant has been arrested 

in an action brought in the name of a 
bankrupt by the authority of his assignees, 
lie cun not afterwards be arrested at the 
suit of the assignees for the same cause of 
notion, when Uic first action has not been 
discontinued, nor the costs paid. Carter 
v. Hart. q 276 

19. Where the first action is brought in the 

name of the bankrupt without the autho¬ 
rity of the assignees, it seems that the de¬ 
fendant may be arrested a second time 
without the first being discontinued, or the 
costs paid. 276, note 

20. Where a defendant had begn twice ar¬ 

rested in two different Couuties for tlifc 
same ggulc of action and hud put in bail to 
two writs, the Court refuset? to grant a 
rule absolute for setting aside one of two 
actions brought against the defendant, as 
there was in fact but one action, and the 
proper course was to move that an exon- 
eretur might be entered on one of the bail- 
pieces. Powell V, Henderson. 392 


21. Although a detainer was lodged against 

the defendant pending a rule for discharg¬ 
ing iii m out of custody, on the ground of 
a defect in the affidavit on which he was 
originally arrested, it was held that the 
defendant was not entitled to lie dischorg- 
ed from such detainer, tin re being no col¬ 
lusion, and the plaintiff in the second ac - 
tiou not*i. i ig acquainted with the circum¬ 
stances of the original arrest. Ilnrkleiy v. 

Faber. ' . r >79 

22. A defendant wrongfully arrested is not 
entitled to be discharged from subsequent 
detainers, unless there has been collusion 
between the plaintiffs in those causes and 
the person by whom the defendant was 
originally arrested. Callaway v. Bond. 

580, note 

23. The sheriff, and not the plaintiff, is sub¬ 

ject to the costs of an illegal arrest, unless 
the plaintiff is privy. Id. ib. 

24. A defendant is not entitled to be dis¬ 

charged out of custody on the ground of his 
having been arrested upon a warrant in 
which the names of the plaintiffs are not 
conformable to the writ, if the defendant 
be not misled by the mistake, and there¬ 
fore where the arrest took place on a war¬ 
rant which required the defendant to an¬ 
swer A. ii. and two others, held that he 
was not entitled to be discharged, Wil¬ 
liams v. Lcivis. 611 

25. The summons of an arbitrator to whom 
a cause has been referred by order of the 
Court of Chancery, protects a party from 
arrest under process of this Court, em¬ 
ployed in the bona title obedience to the 
summons. But where a party residing in 
/,. was summoned to attend an arbitrator 
at K. and was required to bring with him 
certain papers then at C. and lie went to 
the latter place where nil liis papers were 
to make a selection, and having staid there 
more than twenty-four hours for that pur¬ 
pose and necessary refresh mint, was ar¬ 
rested. The majority of this Court held, 
that he wu;; not entitled to be discharged 
out of custody, having no right to stop 
and sort his papers. Randall v. Gurney. 679 

26. Held by the majority of the Court of Ex¬ 

chequer," that defendant was under circum¬ 
stances re enabling those of last case, pri¬ 
vileged from the arrest. The application 
may be made either to the Court under 
whose process the privilege is. claimed, or 
to the Court out of which the process is¬ 
sued upon which the party was arrested. 
Ricketts v. Gunny. 6H2 

ATTACHMENT. 

See Attorney, Sheriff, Baii.-bomd, 
Bail, 35. 

1. Court will not grant rule that service of 
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ult.'irli incut on defendant's attorney shall 
he sufficient, though it be sworn that re¬ 
peated attempts have been made to serve 
him personally with a copy of the award, 
but he was not to he found, and although 
it is suggested that defendant bleeps out of 
the way to avoid being scrvc-d. IUru! v. 
Fore. Page 170 

2. Attachment for contempt in not paying 
money pursuant to Master’s allocatur can 
not be supported on affidavit of demand of 
the money by a clerk without shewing a 
power of attorney. Hartley v. Rorlmv. 299 

3. Attachment against sheriff will be set aside 

'where bail above have been put in, tfeough 
they were put in by a new attorney on 
behalf of the hail below, without an 
order for changing the attorney. The 
King v. The Sheriffs of T/ondon. 329 

4. Affidavit for setting aside a regular attach¬ 

ment against the sheriff must in terms 
comply with the rule of Mich. Term, 59 
Geo. 3. And nn affidavit made on behalf 
of hail for setting aside nn attachment, 
which did not state thut the affidavit was 
mado for the only indemnity of the hail, 
and at their cxpence, is bad; but time was 
given. The King v. The S/u riffs of Mid¬ 
dlesex. 3-17 

And note : and see 721, 722 

5. When the rule to bring in the body ex¬ 

pires on the last day of Term, an attach¬ 
ment against the sheriff may he moved for 
at the rising of the Court on that day. Hex. 
v. The Sheriff of Surrey. 356 (a) 

6. Where two days’ time is given to justify 

bail, an attachment may issue on the se- 
q. ud day. Thompson's bail. 356 

7. An attachment against the sheriff is to 

stand as a security for debt and costs, un¬ 
less the plaintiff by the default in not put¬ 
ting in bail has lost such a trial as would 
have enabled him to get judgment of that 
Term. The Kingv. The Sheriffs of Lon- 
don. 357 

6. Action by original differs from an action 
by bill as to the time of obtaining judg-' 
ment, the jury process in the fprmer being 
returnable nn a general return May; and 
therefore though the plaintiff may hare 
lost atrial at the last sitting in Term, yet 
if judgment could not be obtained until 
next Term, he has not lost “ a trial” with¬ 
in the technical import of that term. The 
King v. Sheriffs of Ijoudon. to. 

9. Proceedings stayed on attachment on pay¬ 

ing of costs where hail has been perfected, 
and the attachment is not to stand as a 
security unless a trial has been lost. Snow 
v.Heather. 357 (oj’ 

10. It is not necessary that an affidavit should 
be made of service of the notice of render, 
in order to complete the render so as to 1 
prevent an attachment against the sheriff, 
and therefore an attachment issued after 


notice of render, but before affidavit there¬ 
of, is irregular. The Kingv. the Sheriffs of 
Middlesex. Page 359 

11. Nor is it necessary in order to discharge 
the sheriff to make an entry of the commit - 

| titur in the marshal’s book. And the at- 
tachmcntrwns set aside wrath costs. The 
King v. the heriffs of Middlesex. 359 

12. Thu Court will not grant a rule to dis¬ 

pense with personal service of the Master’s 
allocatur for costs, with a view to an at¬ 
tachment, on an affidavit that the tenant 
keeps out of the way to avoid being served. 
Anon. 503 

13. Where a defendant was rendered after 
the time for putting in bail had expired, 
but .within the further time allowed him 
for that purpose by the Court; Held, that 
nn attachment issued after notice of such 
render was regular, and could not be set 

! aside without nn affidavit of merits, espe- 
| chilly as no bail-bond had been taken. 
The King v. the Sheriffs of London. 567 

14. Attachment against the sheriff for not 

bringing in the body will not be set aside 
with costs, when the render was too late. 
Anon. 567, note 

15. There must he an affidavit of merits, or 

that the application is made on beliulf of 
the bail, or of the sheriff, in order to set 
aside the attachment. Id. ib. 

16. On motion to set aside an attachment, 
where an affidavit of merits is produced, 
it is not necessary to state on whose be¬ 
half the motion is made. BeU v. Taylor. 

572 

17. Where an attachment issued against the 

sheriff for not taking a bail-bond, the 
Court on motion of the defendant, refused 
to set aside the attachment on any terms; 
but upon an affidavit of merits, they let 
him in to defend, ordering the attachment 
to stand us a security. Turnbul v. More- 
ton. 721 

18. The Court will not set aside a regular at¬ 

tachment against the sheriff upon payment 
of costs, on the production of an affidavit 
of merits by the defendant himself, Rex v. 
the Sheriff of < Middlesex , in a case of Hel¬ 
per v. Ixvi. 722 

19. Attachment against the sheriff set aside 

, on the ground that the notice of exception ~ 
to bail was not entitled in the cause, 
though the notice was served upon the de¬ 
fendant’s attorney at the same time with 
„ the declaration. Rex v. the Sheriff of Mid¬ 
dlesex, in the cause of ——- v.-. 741 

* 

ATTORNEY. 

See Bail. Deeds. Justices. Costs, 3, 
Impaklaxce. 

i 1. Court will compel an attorney holding the 
office of Steward to deliver deeds to lord of 
manor. 98 
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2. Attorney readmitted without line or pay¬ 
ment of arrears, on affidavit that for two 
years he had been prevented by illness from 
practising. Ex parte Richard*. Page 191 

3. Form of rule for readmission. Id. ih. 

4. Affidavit to ground rcadmission of an at¬ 

torney without fine or payment of arrears. 
Ex parte Clarke. 102 (a) 

5. Where attorney has continued to practise 
after his certificate has expired through in¬ 
advertence of a clerk employed to obtain 
certificate, the Court will readmit him 
without a Term’s notice. Ex parte —— 

163 

6 . Court will not dispense with necessity of 
Term’s notice on rcadmission on ground 
of pecuniary embarrassments and illness, 
unless attorney has discontinued practis¬ 
ing during the interval. Ex parte Ilartlett. ■ 

207 and 646 

7. Attorney will not he readmitted without 
Term’s notice, on grouud that he has been 
abroad for some time, and that agent 
neglected to take out his certificate during 
his absence. Ex parte IFatson. 

206 and 646 

8 . Held liable to pay costs of sham pleas, 

though instructed by his client so to plead. 
I'incent v. Oroome. 182 

9. Plaintiff’s attorney compelled to refund 
costs of bill of Middlesex, it appearing that 
no precipe or warrant to prosecute was 
filed in office, and also attached for not 
answering affidavit relating thereto. 

186 and see 651 

10. Where attorney took out his certificate 
on 25th November, was arrested in begin¬ 
ning of January, put in bail above, and 
did not apply to Court to avail himself of 
his privilege till lid February ; application 
held too late. Uernard v. JFitutington. 

188 

11. Attorney of any Court may bedischarged 

on common bail. 188 (a) 

12. Where authority was given to attorney 
to protect defendant from arrests, and be¬ 
fore authority was countermanded, attor¬ 
ney gave undertaking to put in bail for 
defendant. Court would iAt set aside pro¬ 
ceedings on behalf of defendant, though 
he dislaimcd authority. Ruckle v. Roach. 

193 

13. Court of C. P. refused to set aside order 

of n&i prius , referring cause to arbitration, 
on affidavit by defendant that she desired 
her attorney not to refer. . * 193 (a) « 

14. Court wilj, set aside action brought with¬ 

out authority, for otherwise (defendant 
would be twice charged. ib. 

15. Attachment granted on master’s alloca¬ 

tur for costs due from plaintiff to his attor¬ 
ney, although attorney disqualified, plain¬ 
tiff having received the whole of the debt 
and costs from defendant. Dimond'v. Clarke 
and another. 222 

16. Defendant having been discharged out i 


of custody w ith consent of plaintiff, not¬ 
withstanding notice from sheriff' to attor¬ 
ney not to discharge him till costs were 
paid, Court held tha: sheriff was not liable 
for casts. Martin v. F’-inds. Page 241 

17. Affidavit to readmit an attorney who had 

not taken out his certificate for more than 
a year, must state in express terms that he 
had not pftictised in the interval. Ex parte 
Anon 316 and 646 

18. The Court granted a peremptory rule for 

attorney concerned in shewing cause 
against a mundnnms , to file his affidavits on 
the morrow, the rule for the mandamus 
having been made absolute. Thu King •. 
the Justices of Middlesex. 3t>9 

19. Where an attorney’s clerk lias served 
port of his time with one attorney, and 
part with another to whom the articles 
were assigned, the name of the assignee 
must be inserted in the notice of intention 
to apply for admission. Ex parte Stokes. 

536 

20. An attorney may be readmitted on the 

last day of the Term, when notice has 
been up all the Term. Ex parte Mr.- 

557, note 

21. An attorney cannot be struck off the roll 

on his own motion, though he has never 
practised, without an affidavit that no pro¬ 
ceedings are pending against him for mis¬ 
conduct. Anna. ib. 

22. Attorney struck off the roll after convic¬ 
tion for a conspiracy. Anon. ib. 

23. An attorney who had been struck off tha 
roll on a conviction for seditious practices, 
and was afterwards pardoned, not allowed 
to be restored to the roll, on the ground 
of want of experience. Ex parte Frost. 

558, note 

24. Rule nisi granted to discharge an articled 

clerk, where the attorney to whom he was 
bound had become a bankrupt and ab¬ 
sconded. Arum. ib. 

25. Where an attorney npplied to be read¬ 

mitted after omitting to take out his cer¬ 
tificate for two years; it was held, that in 
order to (admit him without payment of 
arrears of duty, he must distinctly swear 
that he had not practised in the interval. 
Ex parte - 646 

26. The Court will not interfere on motion 
against an attorney for negligence in the 

• discharge of his professional duty, if there 
he no fraud; and therefore, where an at¬ 
torney who was retained to defend an ac¬ 
tion, allowed judgment to go hy default, 
and afterwards desired his client not to at¬ 
tend to endeavour to mitigate the da¬ 
mages, because the proceedings might be 
set aside for irregularity, when, in fact 
they could not; and in the event execu¬ 
tion was sued out, and the client paid the 
sum claimed and costs: Held, that the only 
remedy against the attorney was by action. 
In Re William Jones. 651 and sec 186 
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27. An attorney having practised' for two 
years without having taken out his certifi¬ 
cate, in consequence of the negligence of 
his agent, was readmitted without sticking 
up the usual notices on paying the arrears 
ol' duty. Ex parte /Juris. 673 and sec 692 

28. Attorney readmitted without pd/ment of 

arrears of duty, after ceasing to practise 
for live years, although the affidavit did 
not state that he was under no apprehen¬ 
sion of complaint against him. Ex parte 
Smith . Page 692 

29. Attorney readmitted without a Term’s 

notice on an affidavit that for the last year 
he was not certificated in consequence of 
the negligence of his agent who had been 
instructed to take out his certificate. Ex 
parte Platts. 692 

i 30. The Court has a summary jurisdiction 
over matters in difference between attor- 
nies and their dorks, and therefore, where 
a clerk misconducted himself and left the 
service of the attorney to whom he was 
articled at the end of a year and a half, 
and the latter refused to take him buck in 
consequence of his previous misconduct, 
the Court referred it to the master, who 
decided, that a portion pf the premium 
should be returned: and this decision was 
affirmed by the Court, though the point in 
question had been decided otherwise in a 
suit in the Exchequer. Ex parte Fisher. 694 

31. An attorney who bad taken out his cer¬ 
tificate for one year, but had never prac¬ 
tised afterwards, was held entitled to be 
readmitted without line. Ex parte Davis. 

729 

32. The Court will not on the last day of 
Term stay proceedings, nor quash a rule 
nisi for an attorney to answer the matters 
of an affidavit, or hear cause shewn against 
such latter motion. Baily v. Junes. 744 

BAIL. 

See Bail-Bond. Bail-Court. Bail- 
Piece. Attachment 1—2. Trial. 

1. Notice of Bail must correctly dbsgribo the 

hail, and where one of the bail was de¬ 
scribed as housekeeper and it turned out 
that his father was occupier, Court would 
not permit him to justify; but time was 
granted to add and justify another bail, an 
affidavit being afterwards produced repel-* 
ling all intention to mislead. Caiman v. 
Huberts . 88 

2 . Misnomer in recognizance and notice of 
bail, as railing one of the bail Frances for 
Francis, is a ground of rejection in C. P. 

88 («) 

3» Notice of bail residing- at Liverpool is too 
general, but time allowed. Jackson’s bail. 

492 


4. So it is insufficient to describe bail of 

Ixeds, Lancaster, Leicester, &c. but time 
allowed. Anon. Page 492, note 

5. Walworth generally is not a sufficient des¬ 

cription, nor Surrey Cottage, Kent Road. 
Aimn. 493 

6. But bail allowed to justify where described 

of l au vaster generally, because the plain¬ 
tiff had had time for enquiry. Wells’s 
bail. t6. note 

7. A misdescription of the number of the 

house in which the bail resides is a ground 
of rejection, but time allowed. ib. 

8. Notice of bail residing in Cannon Street 
Road, which is nearly a mile in length, 
without giving any number of the house, 
held sufficient, when it was sworn that the 
plaintiff had found the bail so as to serve 
him with process. Taylm's bail. 503 

9. Affidavit of service of notice of bail by 

leaving it at chambers of plaintiff’s attor¬ 
ney insufficient where no acknowledgment 
of receipt. Jones’s bail. 294 

10. If notice cannot be personally served at 

at attorney’s office, it is sufficient if a copy 
has been stuck up at the K. B. Office, and 
a copy put through the door of the attor¬ 
ney’s chambers. Anon. ih. (a) 

11. Notice of justification of ZJI/.’a bail is 
insufficient notice for L. M. the younger. 

88 («) 

12. Notice of justifying bail in person must 

be served before 11 o'clock in the forenoon 
of the day in which the notice must be 
served, except in case of an order for fur¬ 
ther time, when the notice may be served 
before 3 in the afternoon of the day on 
which the order is granted; and the affi¬ 
davit of service must specify that it was so 
served. Reg. Trin. 59 Geo. 3. 756. 


13. Exception to bail .—Where plaintiff took 
an assignment of the bail-bond, and after¬ 
wards gave notice of exception to the bail 
without entering it, held that plaintiff’s 
irregularity in not entering an exception 
was not waived by defendant’s having 
given two notices of justification, under 
one of which the bail justified; and 
therefore held that proceedings should be 
stayed, but the bail-bond was not to be 

’'delivered up to be cancelled. JJodson v. 
Garrett. 174 

14. In C. P. notice of justification of bail is 
waiver ^between the parties of a neglect 

‘ to give notiefe of exception, though it is 
not waiver so as to support rtde<to bring 
in the bofiy. ib. 

15. Where bail were excepted to in vacation, 
and defendant gave four days’ notice of 
justification for the first day of Hilary 
Term, but two days before that time gave 
notice of added bail; held that the latter 
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bail were entitled to justify. Hone v. Bar¬ 
ker. ' ' Page 4 

16. Notice of exception to bail entitled in a 
wrong Court is a nullity. Anon. 375 

17. If a sheriff ’a officer be put in as bail, the 

plaintiff must except to the bail, and can¬ 
not proceed as if the matter were a mere 
nullity. • 713 

16. Attachment against the sheriff set aside 
on the ground that the notice of exception 
to bail was not entitled in the cause; 
though the notice was served upon the de¬ 
fendant's attorney at the same time with 
the declaration. Ilex v. Sheriff of Middle¬ 
sex. 741. 

19. Kotice of justification of three persons 
as bail held regular, and the bail justified. 

Jell v. Douglas. 601 

20. Two days' notice of justification must 

be given in the case of added bail, and 
therefore where notice was given on Monday 
for Tuesday (by mistake for WednesdayJ, 
and on Wednesday notice was given for 
Thursday , the bail were rejected. Mor¬ 
gan’s bail. 308 

21. In K. B. one day’s notice is sufficient 
where bail already put in intend to justify, 
but aliter in C. P. Morgan's bail. 808 (a) 

22. Where defendant is a prisoner notice of 

justification may be given by a new attor¬ 
ney, without an order for changing the at¬ 
torney. Keys v. Tavernier. 291 

And see the King v. the Sheriffs of London. 

329, and note 
Notice of justification must contain the 
naui°s and in general the addition of the 
bail, b.'t defendant allowed to amend. 
Jeffry’s bad dec. 351 

24. Bail describe * as of three different places 

in three notices* iff justification, rejected. 
Proteus's bail. >v 493 

25. Gentleman is a sufficient description for a 
clerk in the Custom-houstr, or for a school¬ 
master: but a servant must not be des¬ 
cribed as a gentleman. Anon. 494, note 

26. Shopkeeper held an insufficient addition, 

where bail had been before described as a 
grocer, and there were other circumstances 
of suspicion. Anon. * 494, note 

27. Christian names of bail must be inserted 
in the notice of justification as well as no¬ 
tice of bail. Taylor f. Halliburton. ib. 

28 . It is a good ground of rejection, that one 
of the bail is described in the notice of < 
justification as the bail put in before, and 
is described by a different Christian name 
from tint which was before given. Anon. 

* . ib. 

29. Notice of bail named Lloyd, with double . 

L, and in affidavit of justification with a 
single L, time allowed to amend. ff'illi- 
ams’s ball. tb. 


30. Service of notice of justification by leav¬ 
ing it at chamber of plaintiff’s attorney, no 
person being therein, is bad; but a sub¬ 
sequent acknowledgment will make the 
service sufficient. Saunders’s bail. Page 77 

31. Notice was served by leaving it at of¬ 

fice of # plaintiff*8 attorney, who returned 
it the next day, saying he should not ac¬ 
cept the notice, because he bad taken an 
assignment of the bail-bond; this acknow¬ 
ledgment was held sufficient. Hailey v. 
Davy. ib. note ( b) 

32. Service with any person belonging to 
place entered in Master’s book as resi¬ 
dence of attorney sufficient, ib. note (a) 

33. Service must be made in K. B. before 10 

at night, in C. P. before 9. id. ib. 

34. Notice of justification must be person¬ 

ally served on plaintiff’s attorney or clerk 
or servant at office, and affidavit that door 
was shut and notice left before 10 at night, 
not sufficient. Fowler’s bail. 78 

35. S. P. and endeavour to obtain acknow¬ 
ledgment held insufficient. Hall’s bail. 79 

36. Affidavit of service of notice of justifi¬ 

cation by leaving it at attorney’s office, 
and Btating acknowledgment of receipt, 
but not shewing by whom, not sufficient, 
but bail allotted to justify conditionally. 
Jamesons bail. 100 

37. Two notices of justification, one being 

of added bail, the affidavit of service did 
not designate which of the notices had 
been served on plaintiff’s attorney; held 
that the affidavit was defective, and must 
be amended and resworn before the bail 
could justify. Yates’s bail. 43 

38. Though two notices arc given by differ¬ 

ent attorneys of two different sets of bail, 
and bail put in by the sheriff have already 
justified, defendant is entitled to have 
Ms bail justify and be allowed. Wheeler 
v. Rankin. 81 


39. Time given, when. Bail, after consent¬ 

ing to be put in, becoming insolvent, time 
allowed to add another. Dixon v. Clarke, 
S. P. When: bail after promise to justify 
became insolvent, time allowed. Aytmi’s 
bail. 3, 4 

40. Time in general allowed where justifica¬ 

tion prevented by subsequent insolvency 
or bankruptcy. 2 (6) 

41. But not where bail rejected from per¬ 
sonal insufficiency. ib* 

42. Bail ceasing to be housekeeper, time 

allowed to add another- Anon. 6 

43. Defendant is bound to knew the circum¬ 
stances of his bail, and where notice had 
been given of one bail who was notoriously 
not a housekeeper. Court refused time to 
add and justify another. Hunt v. Haynes. 

7 

44. One of the bail being an attorney, time 
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vm refused to add and justify 'toother. 
George r- Barnsley. Page 8 

45. Time given to correct mistakes in affi¬ 
davit of service of notice of justification 
where bail not opposed. HayivartFs bail. 

24 

46. Time in general allowed to correct error 

in notice of justification, or notice of bail 
or jurat of boil-piece. a, note ( b ) 

47. Four days time given to correct mistake 

in bail-piece, which omitted to state that 
bail were taken before a commissioner. 
Simmons',i bail. 9 

48. Time given to correct jurat of bail-piece 

in place where sworn. Simmons v. Mor¬ 
gan. 10 

49. Jurat of bail-piece omitting to state 

place of swearing, time given to amend. 
Webster's bail. 10 

50. Time given to add and justify another 
bail where one of bail taken in country af¬ 
terwards became bankrupt, Anon. 11 

51. Where Court gave time till a particular 

day to add and justify bail, and the bail 
did not attend on that day, he cannot jus¬ 
tify on a subsequent day without a fresh 
rule. Carter's bail. 42 

52. Motion for time to justify must be sup. 

ported by affidavit of fact, in excuse of bail 
not attending. *2 (Z») 

53. Affidavit of time, on ground of bail not 

attending, must state consent of party to 
become bail. ib. 

54. Time not allowed to correct misnomer in 

notice of justification by habeas corptts. 
Rujford's bail. 76 

55. Time allowed where property insuffici¬ 
ent. harden v. Wilson. 287 

56. Time allowed to inquire, where bail told 
plaintiff that he would not justify. 289 

57. Bail, of whom notice had been given, 
having been rejected in another cause on 
the day on which they were to justify, 
were not offered for justification according 
to the notice, and on next day defendant 
applied for time to add and justify, and to 
stay proceedings against the bail below. 
But the Court refused the motion, because 
the plaintiff could not be awarc l of such 
proceeding. If r at son v. Hinton. * 290 

58. Affidavit for time to add and justify on 

ground of bail not attending, must state 
that he had promised to become bail, and 
that deponent believed him competent 
West's bail. 292 

59. Time allowed where affidavit of justifi¬ 

cation did not state the degree of the 
bail. Anon. ib. 

60. So time allowed for defect in jurat or 
for trifling misnomer in notice, &c. 

495 and note, 351 (a) 

61. In case of bail by habeas corjnu f or writ 
of error, time to justify is not in general 
allowed for ameadiag defect in notice of 


bail, or on account of the delay, Darcy's 
bail, and Atkins's bail. Page 76 (ff) 

62. Opposition , examination, and rejection.— 

Bail cannot be questioned after they have 
justified, and mistake of counsel in not op¬ 
posing then} when the name is called over 
is not a ground for requiring the bail to 
come up again. Butler’s bail. 83 

63. Bail admitting he had been bankrupt, 

and had been arrested several times but 
did not know how often, rejected, and no 
time allowed. Rawlins's bail. _ 3 

64. Hail rejected, who had been bail in other 
actions, but did not know how often. 

3(?) 

65. Bankruptcy after certificate obtained, is 
not a ground of rejection. Smith v. Roberts. 

9 

66 . Discharge under Insolvent Act disquali¬ 
fies. Smith v. Roberts. 9 

Curtis V. Smith. 116 

67. Bankruptcy, without certificate, or se¬ 

cond bankruptcy where l.». iu the pound 
have not been paid under the first, is a 
ground of rejection. 9 (A) 

68 . Person once rejected cannot be hail 

though his circumstances have changed. 
Snell’s bail. 82, and 676 

69. Held that bail cannot justify in respect 
of property abroad. Levy's bail. 285 

70. Srmb. that a British subject resident in 

this country may justify though his proper¬ 
ty be abroad. 286, note 

71. Bail justified where part of his property 

was daily expected in a ship from Buenos 
Ayres , the bill of lading haring arrived. 
Wclsford’s bail. ib. 

72. Bail rejected who had been bail to the 

sheriff in a former action, and had not 
been excepted to, his property not being 
sufficient for both actions: but time al¬ 
lowed. Harden v. Wilson. 287 

73. It is no objection to bail that he is one of 
the indorsers of the bill of exchange on 
which the action is brought. Mitchell's 

, bail, 287. Stevens’s bail. 305 

74. Bail cannot justify as a housekeeper in 
respect of a house^which he has hired, but 
which he is prevented from occupying by 
illness in the family of the late tenant, 
and time should be obtained. Bold’s bail. 

288 

75. Bail who had recently been bankrupt 

•*’ and obtained his certificate, but did not 

know whether his estate had paid any di¬ 
vidend, not perfnitted to justify. Pro - 

butt’s bail. * ib, 

76. Bail rejected who could not say whether, 
> during the interval of his bankruptcy and 

certificate, lie had or had not justified, 
Bennett's bail. 289 

77. Where defendant is a prisoner, notice 
of justification may be given by a new at- 
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torney, without an order for changing the 
attorney. Keys v Tavernier, Page ‘291 

78. Bail rejected who had compounded with 

his creditors and afterwards become bank¬ 
rupt, and had not paid 15*. in the pound. 
Wade's bail. 293 

79. It is no objection to bail that he is lia¬ 
ble as indorser of the bill of exchange on 
which the action is brought. Stevens’s bail 

305 

80. In bail by affidavit in this Court, it need 

not be statedin the affidavit of justification 
that they arc worth double the debt sworn 
to in addition to their liability in other 
causes. Stevens’s bail. ib. 

Atwood v. Emery. 306 (a) 

SI. Setnb. that this is alto unnecessary in 
C. P. Reid v. Cornfoot. lb. 

82. Aliter in Exchequer where affidavit must 

state that bail arc suffirient for all the ac¬ 
tions. Anon. ih. 

83. Bail, after having passed, may be reject¬ 
ed before the rule for the allowance is 
drawn up, if sufficient cause be shewn, as if 
bail, arc afterwards rejected in another ac¬ 
tion. Waterhouse’s bail. 307, and see 676 

84. Bail rejected in this Court, it appearing 
that one of them had been before rejected 
in the Palace Court. Monk's bail. 676 

85. It is no objection of bail that they arc 

indemnified by sheriff’s officer. Chick's 
bail. 714, note 

86 . An attorney who had not practised for 
six years, justified as bail. Anon. East T. 

id. 

87. An attorney may be put in as buil, but 

cannot justify. Anon, Trin. T. «/. 

88 . An attorney is liable to an action on his 

recognizance of bail, though contrary to 
the rule of Court that he should be bail at 
all; but he is nevertheless entitled to his 
privilege to be sued as an attorney. Har¬ 
per V- Tahourdin. id. 

89. Bail rejected for not paying arrears of 

king’s taxes, though in a condition to pay 
them. Lewis v. Thompson. 309 

90. Where bail had been in the habit of 
having time of payment of taxes post- 
poned, and his property was sufficient, 
time was given in order that he might pay 

and produce the receipts on coming 
up again. Spurdens v.eMahony. 309 (a) 

91. Bail cannot justify as housekeeper in re¬ 
spect of occupation of tap connected, with 
a tavern, the license being taken out in the 
name of tavern keeper. Walker's bajj. 

316 

92. Bait below may put in bailajpove, or may 
justify by their own attorney without an 
order for changing the attorney. The 
King v. Sheriffs of Lortdon. 

291, 329, and note 

93. Bail cannot justify as a housekeeper 
though he occupy every room ih the house 


exceptfone, which is reserved for his land¬ 
lord, who pays all the taxes. Slade’s bail. 

Page 502 

94. Bail rejected who had rented a house 

and underlet the same to another who paid 
the taxes and let the first floor to the bail, 
but whom the landlord would not accept 
as tenant, and therefore he paid the full 
rent to the bail, who paid it to the land¬ 
lord. id. 

95. Where in bail by affidavit the names of 
the bail were omitted in the notice of jus¬ 
tification, through neglect of ngent in 
country, two days’ notice were given, the 
omission not anpearing to have been made 
for the purpose of delay. Jeffry’s bail. 

351 

96. In bail by affidavit, where time was given 

to answer affidavit on the part of the plain¬ 
tiff, that hail was prisoner for debt; held 
that defendant could not justify fresh bail 
before affidavit was answered. Green v. 
Hartley. 35 4 

97. Leave granted to put in fresh hail where 
plaintiff has been allowed time to inquire 
into their sufficiency. Anon. 354 (a) 

98. Where two days’ time to justify is given, 

if bail arc no* justified on the last of the 
two days an attachment may issue on that 
day. Thompson’s bail. 351 

99. Rule for allowance of bail discharged 

with rosts to be paid by defendant, on affi¬ 
davit that tiie bail had perjured hiinsell'on 
his justification, in swearing that an action 
in which lie had been bail had been com¬ 
promised. Grown v. Gillies. 373 

100. When hail arc opposed, an affidavit of 
thcirinsufficicncy cannot be produced after 
questions have been put to them. 

Anon. 374 («) 

101. Affidavits containing general slanderous 

statements injurious to the character of 
the bail, cannot be received. Sanderson's 
bail. 676 

102 . Bail by affidavit not allowed to justify on 

plaintiff’s producing an affidavit of decla¬ 
rations they had made of tlicir insufficien¬ 
cy. Anon. _ ib. 

103. Affidavit allowed to pass conditionally, 

where the deponent was described as agent 
for plaintiff, instead of agent for defen¬ 
dant. 496, note 

104. Although added bail have been rejected, 

, they are competent to render, and an at¬ 
tachment afterwards moved for is irregu¬ 
lar. The King v. Sheriffs of Middlesex. 
Cooper v. Jagger. 446 


105. Costs of opposition. There must be 
three notices of justification and two 
changes of bail to entitle plaintiff to insist 
on deposit of costs of opposition before 
the bail justify. Mercer V, Sanby. 658 

106. Costs of former opposition allowed 
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where there had been three notices anil 
two changes of bull. Thompson v. Davis, 

Page fiofi, note 

107. Costs of prior oppositions not allowed 

though there had been three notices of 
justification, if one of the notices was of 
bail put in merely for the purpose of a ren¬ 
der. Wilson v. Kinerley . id. ib. 

108. Stat. 43 G. 3, c. 46. autfforizing the 

justifying bail in vacation , in an arrest 
upon mesne process, does not extend to a 
person in custody on a habeas corpus, re¬ 
moving the cause from the Mayor's Court 
into K. B. Steer v. Smith. 44 

109. But although three notices were given 
of the same bail to justify in vacation before 
different Judges, and the plaintiff had in¬ 
curred the expense of three oppositions, 
yet upon their appearing to justify on a 
fourth notice, the Courtwould not compel 
the payment of the costs of the opposition 
as the bail justified, though the Court 
afterward^ referred the matter to the mas¬ 
ter on an application against the attorney 
for vexatious proceedings. Steer v. Smith. 

44—80 


110, Commitment of hail. ‘Bail on corning 
up to justify, guilty of gross prevarication, 
may be committed to custody of marshal. 
Curtis x. Smith. 116 


111. Allowance of bail may he set aside, under 
circumstances of gross imposition and 
fraud on part of bail. Gould v. Berry. 

Page 14.3 

112. Where bail described himself as having 
property to great extent, and Court di¬ 
rected inquiry which bail eluded by run¬ 
ning away, Court would not permit rule for 
allowance of bail to be entitled of term 
bail came up to justify, and application was 
discharged with costs. Market v. Gordon. 

131 

113. Where bail are afterwards rejected in 
other causes allowance will be set aside. 

144* 

114 C. P. will not set aside allowance of 
bail, on the ground that they hnwe sworn 
to a false account of their property with¬ 
out privity of defendant dr his attornev. 

116 (a), 143 («) 

115. Where the rule for the allowance of 

hail was discharged on account of perjury. 
in one of the bail, and pending the mo¬ 
tion for setting aside the allowance, the 
nail rendered: Held, that defendant might 
proceed on the bail bond. Brown v. Gil- 
Hex. 496, note 

116. Procedendo cannot issue after service 
<yf the rule for the allowance of bail on 
the ground that the plaintiff was called by 
s wrong name in the notice of bail, but the 


rule for the allowance should be first set 
aside. Page 575 

117. Inability of hail. Bail cannot be taken 
on capias ad satisfaciendum iu C. P. aliter 

in K. B. 191 

118. Bail arc discharged if plaintiff does not 

declare in lime, and obtains no rule for 
time to declare. 281, note 

119. Variance between affidavit and declara¬ 

tion, the affidavit being on a bill for 
523/. 17.v. 6 d. the declaration for 523 livrrs, 
17 sous, 6 deniers , no ground for discharg¬ 
ing bail. Gould v. Imgettc. 659 

BAIL-BOND. 

See Attachment. Compemtit ah Diem. 

1. Affidavit to set. aside proceedings on the 

bail-bond after notice of render had been 
given, must state that the application is 
made bona fide on behalf of the bail, but 
time given for producing further affidavit. 
Merry man v. Quibble. 127 

2. No rule shall be drawn up for setting aside 
attachment regularly obtained against she¬ 
riff for not bringing in the body or for stay¬ 
ing proceedings regularly commenced on 
assignment of bail-bond, unless application 
for such rule shall, if made on part of de¬ 
fendant, be grounded on an affidavit of 
merits, or if made on part of sheriff, or 
bail, or officer of sheriff, at his or their 
own expence, and for bis or their indem¬ 
nity, and without collusion with defendant. 

128 (» 

3. On notice of render given to plaintiff or 

his attorney, all further proceedings against 
bail arc to cease. ib . 

4. Where plaintiff took an assignment of the 

bail-bond, and afterwards gave notice of 
exception to the bail without entering it, 
held that plaintiff’s irregularity in not en¬ 
tering an exception was not waived by de¬ 
fendant’s having given two notices of jus¬ 
tification, under one of which the hail jus- 
fied, and therefore held that proceedings 
should he stayed, but the bail-bond was 
not to be del$ercd up to be cancelled. 
H'idson v. Garrett. 174 

5. Defendant who has rendered is entitled to 

.. take out of Court money deposited in lieu 

of bail-bond. 145 

6 . The Court will not stay proceedings on a 
bail-bond on payment of costs tfherc a trial 

' has been lostj except on the terms of the 
bond’s standing as a security.; and quote 
whether the same practice would.' not now 
prevail in case of an attachment. Phillips 
v. TFhitehead, 270. NiOs v. Grdff. 

270 (•) 

7. Explanation 6 f terms “ losing a trial,” 
and “ bail-bond standing as a security.” 

ib. 
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S. After judgment against the principal, i 
where hail-bond stands as a security, the 
bail are entitled to a rule to plead and de¬ 
mand of a plea before judgment against ■ 
•them. Page 270 

9. Where on setting aside proceedings on a 

bail-bond plaintilf seeks to have the bail- 
bond stand as a security, he must shew I 
that he used due means to expedite the : 
cause, and that he declared as soon as was I 
in his power. Page 271 (a) j 

10. Where the assignee of a bail-bond 
brought separate actions thereon without 

• sufficient reason for bringing several ac¬ 
tions, the Court stayed the proceedings 
against the bail on payment of the costs 
of one action. Key v. Hill. 337 , 

11. Held in C. P. that where several actions 
arc brought on bail-bond, the Court will 
not stay proceedings in one action except 
on payment of the costs of all. 33K, note • 

12. Proceedings on bail-bond stayed where I 

bail had justified, and where no trial had 
been lost, and the Court would not impose . 
the tcrins of accepting a declaration, 
pleading issuubly, and taking short notice 
of trial. The King v. The Sheriff i of Lon- , 
don, 357 j 

13. The bail-bond is to stand us a security ! 

where a trial has been lost, and therefore ' 
where one defendant was arrested on a la¬ 
titat returnable in Hilary Term and the . 
off. " ">n an alias writ returnable in Easter 
Term, and if bail above bad been duly 
perfected, the plaintiff might have tried 
the cause at the last Sittings in Hilary 
Term: Held that the bail-bond must stand 
as a security. Tlio King v. The Sheriff's of 
London • 359 

14. On motion to stay proceedings on a bail- 

bond, where an affidavit of merits is pro¬ 
duced, it is not necessary; to state on 
whose behalf the motion is made. Belly. 
Taylor. 572, and see 721 

15. Regular proceedings on the bail-bond 

cannot be set aside where the motion is 
made on behalf of the defendant without 
affidavit of merits, although the plaintiff 
had opposed tlic justification of bail and 
received tlic costs of opposition. Jlitlon 
v, Jackson. <>77 

16. Where an attachment issued against the 

sheriff for not taking a bail-hm.d, the 
Court, on motion of the defendant, r.d’u.-cd 
to set aside the attachment on jpiy terms ; 
but upon an affidavit of merits they let* 
him injto defend, ordering the attachment 
to stuiul as a security. TumbhU v. More- 
ton. 721 

17. Bond given by M. P. under 4 Geo. 3. c- 
33 , not directed to be delivered up on mo¬ 
tion on grpund of defendant's bankruptcy 
and certificate. Hunter v. Campbell. 731 

3 r 


I BV 1 L COURT. 

1. llail Court now held in Duchy Chamber 

under 57 Geo. 3. c. 11. Pago l !u 

2. Bail formerly justified at Serjeants’ Inn 

Hall from half past 8 till 10, but such sit¬ 
tings Serjeants’ Inn afterwards discon¬ 
tinued. Page 2, note 

3. Bail intended for justification must now 

be in Westminster Hail by half past 9, 
and bail must be ready and papers deliver¬ 
ed to counsel before 10 . id . 

BAIL PIECE. 

1 . Rail-piece is made out by defendant’s at¬ 

torney on half-crown stamp, and should 
he entitled of Court and Term, and state 
the county into which the writ issued and 
the names of the parties, and the names 
and additions of the hail and the sum sworn 
to, and the day it was taken, aud the per¬ 
son before whom acknowledged. 79 

2. Bail put in in county where defendant is 
arrested on a testatum ea/iiits is not a nul¬ 
lity, if county from which testatum issued 
appear in margin of bail-piece. 79 ;«} 

• BULIFF. 

.V<e Hiikmff, 19,20,21. 
\NKRUPTCY. 

Sir .Skcthity for Costs. Siikiiiff, 3. 

1.1 oa'ioCi'. uivenin an action for a debt, in¬ 
terest, and costs, incurred after a secret 
act of bankruptcy, is discharged by bauk- 
ruptcy and certificate. / 'inisandon v. Cors- 
bie. 16 

1 2 . \\ here lebt exists before bankruptcy, the 
! interest and costs, even of a writ of error, 

I accruing afterwards, are discharged as well 
j as the debt ; but where demand is for da- 

j mages, certificate is no bar. 16 inj 

| 3. General plea of bankruptcy must be de¬ 
livered and not filed; hut on affidavit of 
merits, Court set aside judgment signed 
for w ant of pha on terms. Hemltrson v. 
So /non. 225 

4. Bankrupte d of plaintiff is a good bar to an 

action. 276, note 

o. Where an action is brought, and defend¬ 
ant arrested in the name of u bankrupt by 
assignee, he cannot be again arrested at 
^ the suit of assignees till the costs are 
taxed anil paid. Carter v. I tort. 276 
6 . Held that an uncertificaed bankrupt suing 
for the benefit of his assignees may be 
compelled to give, security for costs. Sed 
yvterc. 276, note 

BILL OF EXCHANGE. 

S'ce Promissory Note. 

1. The rule absoulute for computing princi¬ 
pal and interest must be served on defeud- 
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ant bi'foiv judgment signed, ^llauh of | 
b'nglawl v. ./thins. 1 ’i.ge 166 

Dawson v. Sl.ulford, -VIA 

2. The service of a rule nisi to compute prin¬ 
cipal and interest on a bill of exchange 
on one of two defendants is insufficient. 

1'limit V. lligncll. 4 {Hi, note 

. 1 . Jt is not necessary, unless where a party 
is to he brought into contempt, to shew 
the original rule, when a copy is served. 
Relates v. Pmiltnri/. ih, note 

4. No notice is necessary in K. B. before the 
computing principal and interest on a bill 
of exchange, but alitor in C. P. Anon. 

4(17, note 

5. After judgment by default, the Judge's 

order for a reference to compute, &c. 
must be served on defendant; and though 
he paid part, and gave a bill for the re¬ 
mainder on being taken in execution, the 
Court set aside the proceedings, on the 
terms of bringing no action against the 
plaintiff. Dawson v. S/arifortl. 468 

6 . The defendant must be served with a copy 
of the rule to compute. 

7. But where a bill of exchange is referred to 

the Master to compute principal and in¬ 
terest, the plaintiff’s attorney is not bound 
to serve the defendant with notice of an 
appointment for taxing of costs; the de¬ 
fendant, if lie wishes to be present, must, 
take out a rule for that purpose. Hack- 
field v. Kendall. 693 

CAPIAS AD SATISFACIENDUM. 

1. Defendant discharged out of custody on 
ca. xtt. on ground that writ recited prior 
fieri facias and levy, hut omitted sheriff’s 
return ; but terms imposed of bringing no 
action of trespass. WUson v. Kingston. 134 

CERTIORAltl. 

I. Where a defendant, indicted at the Quar¬ 
ter Sessions for a conspiracy, had entered 
into insufficient recognizances to take his 
trial, Held, that this Court on a removal 
by certiorari might discharge thejp on mo¬ 
tion, and compel him to enter infp better 
securities. The King v. Hooper. 491 

‘X. The Court will not granfa certiorari on 
behalf of the defendant to remove an in¬ 
dictment from the Sessions, on an affida¬ 
vit that difficult points of law might arise. 
But leave was given to renew the motion * 
at chambers, if a better affidavit could be 
obtained. The King v. Harrison. 571 

3. Certiorari granted to remove an indict¬ 

ment from the Old Hailey where the de¬ 
fendant was a public officer, and lived at 
Gloucester. Anoni ib. note 

COGNOVIT. 

1. Cognovit given by a defendant in custody 


under mesne process valid, though no at¬ 
torney be present on his behalf, unless 
advantage was taken of his situation. Lee 
v. Thurston. Page 2G7 

2. Hi-mli. aliter in C. P. 267 (») 

3. The Court will not set aside judgment 

signed upon a cognovit given before decla¬ 
ration. 268 (a) 

4. Leave will bcgucuto lile a hill against 

an attorney nunc pro tunc, where judgment 
signed w ithnnt filing a bill. ib. 

5. Cognovit is a waiver of objection of com¬ 

mon bail not having been filed by plaintiff 1 
in time. ib. 

6 . Cognovit obtained by fraud will be set 

aside on motion, ib. 

CO MMITTITUR. 

.s re Attachment. 

1. On a render in discharge of bail the com¬ 

mit fit ur is made out by the Judge r.nd sent 
with the defendant to the K. 15. prison. 
The entry in the Marshal’s book is made 
by the clerk of the papers. The King v. 
Sheriff'of Middlesex. 364 

2 . Where defendant is already in custody, 

and is sought to be charged in a new action, 
the committitur is entered with the dork 
of the judgments. 364 

3. Where defendant is removed by habeas 

corpus from the Fleet prison to the K. B. 
no ronimittitur is entered. 365 

COMMON. 

1. In an action on the case for disturbance of 

common, where the right is alleged to be 
in respect of a messuage and land, it is not 
necessary for the plaintiff to prove the 
whole of such allegation; and where 
plaintiff declared upon a right of common 
in respect of a messuage and 150 acres of 
land, with the appurtenances; held that 
the declaration was divisible, and proof of 
common right in respect of the land was 
enough to entitle him to a verdict pro 
tauto. Picketts y. Sal wig. 104 

2 . In an action r for disturbing rommoo, 
plaintiff must prove right to same kind 
of common as that alleged, but need not 

•.prove same title. 104 (a) 

COMPERUIT AD DIEM. 

t See ^Bankruptcy. 

1. Flea of comperuit ad diem musk be^deliver- 
ed and ndt filed; and if it be filed, judg¬ 
ment may be signed for want of a plea. 
Rawsell v. Car. 211 

CONSCIENCE, COURT OF. 

See CounT or Requests. 
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CONSILIUM. 

It is not ncccssnry to serve a copy of the 
rule for a consilium upon defendant's attor¬ 
ney in a case where no argument is 
intended; and an erroneous copy of a rule 
is to be considered as no c<jpy, Harris v. 
Jf'hitechurch. Page 718, and note 

CONSOLIDATION. 

1. Declaration containing 98 counts, upon 

as*many promissory notes for 1/. each, 
cannot be consolidated into one count. 
But a rule was made for striking out all 
the counts but one, and giving the other 
notes in evidence under the account stated. 
Curmach v. Gundry, 709 

2. Two actions for trespasses on the same 

premises at different times consolidated, 
and plaintiff compelled to pay the costs. 
Anon, 709 (a) 

3. When a consolidation rule has been en¬ 

tered into, though fresh evidence is dis¬ 
covered, the Court will not permit the 
plaintiff to try the other actions. J’ullcn 
v. Parry. 709 (»' 

4. Consolidation rale set aside on the ground 

of the absence of a material witness at 
the trial, on bringing the money into 
Court. 710, note 

CONSPIRACY. 

See Indictment. 

CONVICTION. 

See Justices. Pleading, 3«. 

1. Conviction on 5 Geo. 3. e. 14. for taking 
fish without consent of owner, must ex¬ 
pressly state in information and evidence 
that prosecution was carried on at instance 
and on behalf of owner of fishery, and 
should state that olfence was committed 
without consent of owner. lte.r v. Daman. 

147 

2. Whether it is sufficient to state that de¬ 

fendant took several fisjj, without specify¬ 
ing the number. id. ibid, 

3. Whether there can be separate convic¬ 
tions against several defendants, where 
only one joint offence Gas been committed. 

id. ibid. 

4. Whether it is sufficient to state in the P 

conviction, that a witness* suqyu on behalf 
of defendant could say itothing touching 
the n^attet in question for and on behalf 
of said defendant. • id. Hid. 

i). Whether the owner of the fishery must > 
not be the informer under f> G-». 3. c. 14. 

id. ibid. 

6. Form of conviction on 5 Geo. 3. c. 14. § 3. 
for taking fish in a private fishery in in¬ 
closed ground, not living a park, &c. 158 
3 F 2 


7. No in^ndinent can be made in favour of 

a conviction so as to get rid of an objec¬ 
tion in point of form. The King v. Da¬ 
man. _ page 155 

8. Krror in form no ground for criminal in¬ 

formation. The King v. Justices of Staf¬ 
fordshire. 219 

9. Held that defendant on the hearing of an 
| information against him under the game 
j laws, has no right to have his attorney 

present. ih. 

COPYRIGHT. 

1. Copyright is not forfeited by inanuseript 

copies of the work having been sold before 
it is printed and published. IVhitc v. 
G -crock. 24 

2. Declaration on 54 Geo. 3. c. 156. that 

plaintiff was author of a hook being a mu¬ 
sical composition called “ Captain Wyke,’’ 
is supported by shewing that the tunc was 
only one of a collection of tunes called 
“ White’s Collection of new and favourite 
Tunes. 1 ’ It’hite v. Gernek. ib. 

3. By 54 Geo. 3. c. IMi. the author of ahook 

and his assignee have the sole liberty of 
printing for HH years from the day of first 
publishing the same, and if the author he 
living at. the end of that period, for the re¬ 
sidue of his natural life. ih. 

4. A musical compositiou is a hook. £(> 

CORONriR. 

Where a coroner's inquest has been irregu¬ 
larly assembled ami afterwards adjourned, 
the tkmrt will not compel the coroner by 
mandamus to proceed with the inquisition. 
A coroner, who is a judicial as well as a 
ministerial officer, cannot appoint, a depu¬ 
ty to hold an inquest. The jurisdiction of 
a coroner is only super visum corporis ; 
and the view of the body must be taken 
by the jury and the coioner at the same 
time. Where a coroner's clerk in the ab¬ 
sence dC his principal summoned a jury 
and charged them super visum corporis and 
examined w itnesses, and after sitting se¬ 
veral days ti»e coroner himself proceeded 
in person with the inquest, and afterwards 
had a view of the body without the pre¬ 
sence of the jury, and then proceeded 
w'ith the inquest without reswearing the 
jurv or the witnesses previously examined, 
it was hehl, that the proceedings were al¬ 
together illegal, and that an inquisition 
found under »iich circumstances might he 
quashed. In executing aninquhy the un- 
dcr-shcriif, and not his deputy, sli uld 
administer the oath to the jury, lie* v. 
Far rant. ’ 745 
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COSTS. » 

fee Amendment, 7—10. Arbitration, 
l. Costs, 106, 7,8. Executors, 1, 2. 
Irregularity. Judgment. New 
Trial, 1, 13, 14. Security for 
Costs. Witness. 1 

1. Treble costs arc recoverable by plaintiff 
who recovers treble damages in action on 
29 Eliz. c. 4. against sheriff, for talcing 
more than the fee allowed by that act, on 
levying under execution against plaintiff’s 
goods. Deacon v. Morris. Page 137 

2. How double and tn hie costs are comput¬ 
ed. Costs arc part of the damages. 137 (a) 

141 («) 139, 140 

3. Proceedings stayed in ejectment till costs 
of nonsuit in former ejectment paid, the 
title being the same. Doe <1. Correll v. Roe. 

19ft 

4. Proceedings not stayed in Court of Equity 
till payment of costs of suit at law. ib. 

ft. Defendant having applied for and obtained 
a rule for a new trial after verdict against 
him, instead of again going down to trial 
gave a cognovit; held that he was liable 
for costs of former trial. &Dickson v. Dal¬ 
lam. 19 j 

f>. Costs occasioned by vexatious conduct of I 
attorney in giving repeated notices of bail, I 
recovered upon motion. 41,80 ! 

7. In action on judgment, it is irregular to 

sign judgment for costs uithout leave ot 
Court, but on payment of costs of motion, 
the Court directed that the judgment 
should stand. 190 

8. Affidavit in support of rule nisi for review¬ 

ing taxation of costs must be confined to i 
the objections alleged against the taxation 
and not enter into the merits. Williams 
v. Hunt. 321 

9. Where a rule for setting aside proceedings 

on the ground of the defendant’s Christian 
name being omitted was moved without 
costs, and the defendant had received the 
writ without, objection, the Court set aside « 
the proceedings without costs. Tomlin 
v. Preston. \ 397 

10. It is a general rule that costs are allowed 

on setting aside proceedings for irregular¬ 
ity, but under very particular circumstances 
the Court will make the rule absolute with¬ 
out costs. Anon. 398, note , 

11. Where a rule is not moved with costs,' 

and nothing is said about costs at the time 
of discharging it, costs arc not payable to 
the. successful party. Anon. ib. 

12. The. 43 Gris. 3. c. 46. s. 4, which provides 
that in actions on judgments recovered, 1 
the plaintiff shall not lie entitled to costs ■ 
unless by the order of the Court or some | 
Judge thereof, does not entitle a defend¬ 
ant to stay the proceedings on payment of 


the debt without costs, where there was 
probable ground for plaintiff’s also claim¬ 
ing interest on part of the debt. Wood V. 
Silleto. Page 474 

13. lire Court will not grant a rule to dis¬ 

pense with personal service of the master's 
alhcalur fqr costs, with a view to an at¬ 
tachment, on an affidavit that the defend¬ 
ant keeps out of the way to avoid being 
served. Anon. 503 

14. Where an attorney charged for a decla¬ 

ration as containing more folios tl»n it 
really contained, and the charge was al¬ 
lowed by the master, Held, that this was a 
ground for reviewing the taxation. Mor¬ 
ris v. limit. 544 

15. Held, that flic master was justified in al¬ 

lowing the expenses of two writs issued in 
one action against the defendant into two 
counties, where it w as doubtful in which 
county the defendant was to he found. 
Morris v. Hunt. 544 

16. Held, that the master might allow the 

sura of one guinea each to talesmen on the 
trial of a cause by a special jury in London 
or Middlesex. Id. ib. 

17. Held, that the plaintiff might be allowed 

for fees to three counsel, on taxation of 
costs, in a cause of difficulty. Id. ib. 

18. Where a rule nisi is obtainedand is silent 

as to costs, and on shewing cause the op¬ 
posite party applies to the Court for costs, 
which are refused, and the rule is dis¬ 
charged without any mention of costs, and 
the opposite party afterwards obtains a 
verdict, the costs of the opposition are 
costs in the cause, to which the plaintiff is 
entitled. Johnson v. (loss. 559 

19. Where the treasurer of the county of 
.Surry refused to pay the oxpences of a 
witness in a case of felony, pursuant to an 
order from the borough of Southwark Ses¬ 
sions under the 58 G. 3. c. 70. the proper 
remedy was held to he by ImUetmint, or 
by an attachment in the inferior Court, 
and not by mandamus. The King v. the 
Treasurer of the county of Surry. 659 

20. An affidavit of the service of the master’s 
allocatur on the taxation of costs of a pro¬ 
secution against a parish in order to ground 
a motion for an attachment against those 
on whom it was served, must state that 

"they arc the same persons as were defend¬ 
ants in the prosecution. Rex v. Inhabit¬ 
ants of Kendal. 650, note 

541. The rule fry attachment for non-pay¬ 
ment of costs pursuant to the piaster’s al¬ 
locatur is absolute in the first instrflice, al¬ 
though four years had elapsed since the 
taxation. The King v. C. D. 729 

COUNSEL. 

See Costs, 0. 
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If a rule nisi be discharged through mistake 
of counsel in not stating the terms of the 
affidavits on which it was founded, the case 
may be reheard in a subsequent Term. 
Ihe King v. the Sheriffs of Middlesex in 
Cooper v. Jogger. Page 443 

• 

COURT OF REQUESTS. 

1. A defendant residing within the jurisdic¬ 

tion of the Court of bequests for Hath, 
is entitled to be sued in that Court for a 
debt under 10/. though the cause of action 
accrued and the plaintiff resides out of the 
jurisdiction. And if such an action be 
brought elsewhere, the Court, on motion, 
will deprive the plaintiff of costs. Haildon 
V. Pit ter. 635 

2. Under the London Court of Conscience 

net, the practice is to stay proceedings on 
paying the money without costs, and not 
to require a suggestion. Robinson v. J'i <•- 
hers et at. 636, note 

3. The defendant cannot enter a suggestion 

on the roll under the Middlesex Court of 
Conscience act, where a verdict is found 
for Is. damages on an issue taken upon a 
plea in abatement of misnomer. Welchen 
v. Le Pelletier. id. ib. 

DAMAGES. 

Where a statute gives treble damages, the 
plaintiff is entitled to treble the sum found 
by the jury, and treble costs, and the da¬ 
mages arc not to lie calculated in the man¬ 
ner treble costs usually are. Rut note , 
that in this case the damages were so cal¬ 
culated and allowed. 137,141 (a) 

DEBT, ACTION OF. 

1. In debt, the count states tiiat the defend¬ 

ant undertook and agreed, not undertook 
and promised, which is the form in as¬ 
sumpsit and therefore counts on both forms 
cannot be joined in one declaration, llrill 
v. Neele. * 611) 

2. Srnib. that in debt on simple contract, a 
writ of inquiry cannot always be dispens¬ 
ed with as in debt, fofir the value of foreign 
money and other cases, in which a judg¬ 
ment by default is an admission of the con¬ 
tract in the dcclaratioh, but not of the 
exact sum mentioned in4t. Brill v. Nnfe. 

» 619,620, (6) 

* • 

DECLARATION. < 

See Pleas and Pleading, Pbisoners. 

Where a defendant renders in discharge of 
his hail, after a declaration has been filed 


condAionally and notice served upon him, 
and rule to plead given, it is not necessary 
to deliver another declaration for the de¬ 
fendant in custody, T/unnjtson v. Carey. 

Page 720 

« DEMURRER. 

See Pleading. 

1. General demurrer must be delivered and 
not tiled, and if so filed, judgment may be 
signed for want of plea. Rowsell v. Cox. 

211 

2. It is not necessary to serve a copy of the 

rule for a consilium upon the defendant’s 
attorney, in a case when no argument is 
intended; and an erroneous copy of a rule 
is to be considered as no copy. Harris v. 
H lutechurek. 718 

3. A demurrer for misjoinder, or other sub¬ 

stantial cause, is a good plea within the 
meaning of a Judge's order for pleading 
issuably. 711 

DEPOSIT. 

1. Defendant having applied to take out of 
Court inonc]»deposited in lieu of bail, on 
ground of his having put in and perfected 
bail; and a rule having been afterwards 
ohtained by plaintiff for setting aside al¬ 
lowance of bail, and defendant was then 
rendered. Court directed the money to be 
paid out to defendant after deducting the 
costs of the two rules. Gould v. Berry. 

145 

2. Defendant who has rendered is entitled to 

take money out of Court under 43 Geo. 3. 
c 46. id- ib, 

DEPOSITION. 

See Justices, 9. 

EJECTMENT. 

See Amendment. Costs. 3. 

1. Whei| the landlord is admitted to defend 

an action of ejectment, and judgment is 
entered against the casual ejector, with 
stay of execution until further order, the 
lessor, before he takes out execution, must 
move tlic Court for leave to do so, and the 
rule is not absolute in the first instance. 
Doe v. Gibbs and Wife, 47 and note a. Doc 
d. Simons v. Masters. S. P. 233 

2. A mere servant of beneficial occupier can¬ 
not be made defendant in ejectment, but 
where servant in the visible occupation of 
premises assumes the character of tenant 
in possession, he is liable to be made de¬ 
fendant, and his conduct is evidence to go 
to the jury to presume that he is tenant in 
possession, unless the fact is rebutted by 
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other evidence. Doe d. James y. Siaiumn, 

Page 119 

3. Affidavit in support of motion for judg¬ 

ment against casual ejector, must state 
that declaration was served on tenant in 
possession. 118 («) 

4. Service before the cssoign day, otf servant 

or child of tenant in possession insuffici¬ 
ent, unless tenant has acknowledged he 
received the declaration before the cssoign 
day. ib. 

5. Acknowledgment of wife of tenant in pos¬ 

session, that she has received a declara¬ 
tion in ejectment, will not of itself bind 
the husband. 121 

6 . Service on one of two joint tenants is suf¬ 

ficient, but the tenant must be served, and 
not the servant. 121 

7. Service of declaration on one of 4 te¬ 
nants if bad, unless the affidavit shews they 
are all in possession. Doe d. Bromley v. Roe. 

141 

8 . Service of ejectment, by leaving it with 

servant of tenant in possession, bad for 
want of acknowledgment that tenant had 
received it. Doe d. Halsey v. Roe. 100 

9. In moving for judgment against casual 
ejector, affidavit to obtain Pule nisi should 
state deponent’s belief that tenant kept 
out of the way to avoid being served. 

101 («) 

10. Sendee of declaration on executors of 
late tenant in possession is bad, if it do 
not appear that they arc the tenants in 
possession. Doe d. Pauly. Hurst. 162 

11. Notice to appear addressed to “ person¬ 

al representatives" without naming them, 
bad. _ ib. 

12 . Service of declaration on servant of te¬ 

nant in possession insufficient, though affi¬ 
davit swears to belief that tenant keeps out 
of the way to avoid being served. l)oe. d. 
Jones v. Roe. 213 

13. Service of declaration on person whom 

deponent believes to be tenant in posses¬ 
sion bad, if notice be not addressed to such 
person. Doe y.Badtitle. 215 

14. Service of ejectment on a woman repre¬ 

senting herself to be wife, not stating de¬ 
ponent’s belief that she was 39 , insufficient. 
Doe d. Simmons v. Roe. 228 

15. Affidavitof service of an ejectment on the 
wife of the tenant who lived on the pre¬ 
mises insufficient, unless it state that the 
wife lived with the husband, or that the 
service was made on the premises, or at 

the husband’s house. Ooodtitle dcm.- 

V. Badtitle. 499 

16. The rule for judgment cannot be drawn 

up conditionally. Id. 499 

17. Service of ejectment on the wife of the 
tenant in possession at his dwelling house, 
or on the premises, sufficient, though it 
be not shown that the husband and wife 


were lit ing together; but it must be shewn 
that they were living together when the 
service is not made on the premises nor at 
the husband’s house. Anon- Page 500, note 

18. Affidavit for judgment against the casual 

ejector is sufficient, if it impliedly shews 
that the defendant was tenant in possession 
at the time the declaration was served on 
his wife. Anon. ib. note 

19. In ejectment for a stable, service of the 
declaration by nailing it to the door of the 
stable, no person being therein, and then 
going to the defendant’s house and in¬ 
forming him of what had been done, held 
insufficient to ground a rule that the ser¬ 
vice be deemed good. /Joe dcm. Lovell v. 

| Roe. 505 

20. Declaration in ejectment stuck up in the 
gateway of the tenant’s premises is not 
sufficient, unless it be sworn that the 
defendant kept out of the way. Anon. 

ib. note 

21 . In order to ground a rule that service 

may be deemed good, it is not sufficient to 
Bhew that the lessor of the plaintiff had 
been unsuccessful in two attempts to find 
the defendant at his dwelling house, and 
had therefore stuck up the declaration on 
the premises. Ano.i. ib. note 

22. Affidavit of service of declaration where 

tenant had left the premises, not stating 
that the lessor, &r. did not know where 
lie was, not sufficient. Anon. ib. 

23. Affidavit to ground a motion for judg¬ 

ment against the casual ejector, where no 
one was in the house, and the declaration 
was stuck up thereon, must state the de¬ 
ponent’s belief that the party absconded 
with a view to avoid the service. Doe dem. 
IMwe y. Roe. ib. note. 

24. The affidavit upon which to move for 

judgment against the casual ejector, where 
the tenant has absconded, must state that 
the copy of declaration was left, as 
well as affixed on the premises, and that 
the deponent has used due means to find 
out such tenant's residence, and verily 
believes he has absconded. Doe dem. Tar- 
luy v. Roe. * 500 

25. The notice to appear in ejectment must 
contain the Christian name of the tenant, 
in order to ground the rule for judgment, 
and it is not sufficient to swear to the iden- 

.*■ tity of the person served. Doe dem.- 

v. Roe. ( 573 

26? The second name of the tenant in pos¬ 
session, both in the declaration tend notice, 
in an actioif of ejectment, may be ill ini- 

1 tials. Anon. ib. 

21 . Judgment granted against the casual 
ejector, though the real defendant’s name 
was inserted at the beginning of the decla¬ 
ration instead of the casual ejector, but it 
seems better to amend. Anon. 

573, note 
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28 . When the tenant in possession has just 
(lied, and a servant is in.possession, the 
plaintiff should endeavour to get posses¬ 
sion, and if the servant resists, he should 
he treated as tenant. Awm. 574, note. 

29. Writ of possession cannot issue at the 
distance of twenty years agter judgment, 
without a set. fa. to be obtained on mo¬ 
tion. Doe v. ItendcU and another. 535 

30. Amendment allowed in % declaration of 

ejectment, where the day of the demise 
«’»•: laid before the title accrued. Doe 
dcin. Rumford v. Miller. 53(i, note 

31. Amendment allowed in the day of the 
demise in a declaration in ejectment on a 
forfeiture for dilapidations, Anon. ib. n. 
And sec Amendment. 

ERROR, WRIT OF. 

See Bail. Irregularity. 

1. Writ of error is a supersedeas from time 
of being allowed, bht where notice wilfully 
withheld, it was set aside without costs, 
and on terms that no action should be 
brought. Braitkwaite v. Brown. 238 

2. Where allowance of writ of error obtain¬ 

ed at twenty minutes after eleven o'clock, 
and execution issued twenty minuteB after 
one, and notice of allowance given, held 
that writ of error operated as supersedeas. 
-V. Butler. 241 

3. Writ of error may be brought for error in 

fact in the same Court as that in which 
judgment was given, or in another Court, 
except in the Exchequer Chamber, where 
writ of error cannot be brought for error 
in fact. Binns v. Pratt. 3G9 

EVIDENCE. 

Sec Pleading, 22, 37. 

1. In an action at the suit of the high bailiff 

of Westminster to recover the expenses of 
erecting hustings on election of M. P. it is 
not necessary to produce the speaker’s writ 
to the sheriff to shew that the election was 
duly held. Morris v. Hi9it. 453 

2. Nor is it necessary for the high bailiff to 

prove that he has taken the oath against 
bribery. Id. r ib. 

3. Nor is it necessary to produce the appoint¬ 

ment, if it be proved that he acted as high 
bailiff. Id. • ib. 

4. Nor is it necessary to produce the poll* 
book to paove defendant a candidate, if he 
used {he hustings as candidates Id. . ib. 

ft. In an action on 5 Ann, c. 14,. for using a 
gun todestroy game, held sufficient to prove 
that the defendant was beating about for 
game, and pointed his gun, though he did 
not fire at any game. Hebden v,.Hcntley. 


ti. It isfin inflexible rule not to ndmit parol 
evidence to contradict a written instru¬ 
ment, unless the consideration be illegal. 
Where a testatrix gave in her life-time to 
the plaintiff a promissory note to pay him 
or order “ on demand the sum of 100 /. 
for value received, and his kindness to 
me,” with a verbal engagement on the 
part of the plaintiff that the note should 
not he demanded until after her death, it 
was held, in an action upon the note, that 
parol evidence could not be received to 
shew that it was not given for a valuable 
consideration. And that such a note docs 
not operate by way of testamentary dispo- 
position; nor is it void on the ground 
that it is a fraud on the legacy duty, that 
duty never having attached upon it; and 
there being nothing to shew that the 
amount passed by way of a donatio causa 
mortis. B'uodbridge v. Spooner et ux. ex¬ 
ecutrix of Rebecca Bance. Page 661 

EXECUTRIX AND ADMINISTRATORS. 

1. An executor is liable to costs on a no* 1 * 

pros.: if he wishes to be relieved from 
costs, he should apply to the Court for leave 
to discontinue without payment of costs. 
Anon. 629, note 

2 . On a judgment of assets qttando acciderint 

upon a pica by an executor of a judgment 
outstanding, and plena administrate!, the 
plaintiff i» entitled to costs de bonis testa- 
toris. 629, note 

EXTENT. 

See Sheriff, 22. 

FIERI FACIAS. 

See Sheriff. 

FINE. 

See Levari. 

FISH. 

• See Conviction. 

GAME. 

Sec Pleading, 38. Evidence, 5. 

HABEAS CORPUS. 

See Bail. 

1. By 43 G. 3. r. 46. s. 6. defendant taken or 
charged in custody at suit of any person on 
mesne process issuing out of Courts at 
Westminster and detained after return of 
process, may be bailed in vacation before 
one of the Judges; but the act does not 
extend to a person in custody upon » fa* 



776 


IN1)KX TO 


heat corpus removing the cause from the 
Mayor’s Court into K. B. Steer v. Smith. 

Page 44 

2. But though three notices were given of 

same bail to justify in vacation before dif- 1 
ferent Judges, and the plaintiff had incur¬ 
red the expence of three oppositions, yet 
upon their appearing to justify on a fourth 
notice. Court held that they l^d no au¬ 
thority to compel the payment of the costs 
of the opposition before the bail justified. 
id. 44 

3. But, afterwards an application against the 
defendant’s attorney for the costs of prior 
oppositions on the ground of vexation, was 
referred to the Master. Steer v. Smith. 80 

4. When plaintiff intends to object to bail 

pnt in on a habeas carpus , he Bhould ob¬ 
tain rule or order for better bail, which 
will entitle him to a procedendo unless bail 
arc perfected in four days after service of 
rule, and thereupon the same or different 
bail must justify as in other eases within 
four days if in Term, or if in vacation, on 
first day of ensuing Term. 130 (a) 

*>. Motion for habeas corpus to bring up body 
of sheriff, on return by coroner of cepi 
corpus to attachment before Judge at 
chambers, is of course, and without affi¬ 
davit. The Kingv. Whaley. 249 

6 . Obtaining habeas carpus docs not preclude 
defendant from disputing process by which 
he is imprisoned. Thurlt v. Faber. 4Gb 

7. The Court will not grant a habeas carpus 

to bring up the body of a feme covert on an 
affidavit, that she is desirous of disposing 
of her separate property, and that her hus¬ 
band wiU not admit the necessary parties 
to see her, and that she is confined by ill¬ 
ness, and not likely to live long ; nor will 
they under such circumstances grant a 
rule to shew cause, why the necessary 
parties should not be admitted to sec her; 
for if there be no restraint of personal li¬ 
berty, the matter is only cognisable in a 
Court of Equity. The King v. John Mid¬ 
dleton, 654 

8 . A habeas corpus will not lie to bring up an 
apprentice to be discharged. Attmu Trin. 

T. 1814. 654, note 


2. A bill was filed against an attorney in 
Trinity vacation ns of the preceding Term, 
with a special memorandum of a subsequent 
day in vacation. 'Hie defendant pleaded 
a plea in abatement entitled of the follow¬ 
ing Term, without a special imparlance. 
Held, that this was regular, and judgment 
signed for want of a plea was Bet aside. 
Holme v. Dolby. Page 704 

INDICTMENT. 

e 

See Certiorari. Costs, 19. Informa¬ 
tion. Jury. Levari. Pleading. 

1 A prosecutor conducting his case in per¬ 
son, and who is to be examined as a wit¬ 
ness in support of the indictment, has no 
right to address the jury as counsel. The 
King pros. Mills v. Driir. Hb J 

2. An affidavit that relates to several indict¬ 
ments or causes must have as many stamps 
as there arc cases to which the affidavit 
and motion founded there onapply. The 

Kingv. Carlile. 451 

3. Every copy of a libel sold by the defendant 

is a separate publication, and liable to a 
distinct prosecution, and although the de¬ 
fendant be prosecuted by informations 
filed by the Attorney General as well as 
by indictments on the prosecution of a 
different person for publishing different 
copies of the same libel, the Court will 
restrain, the proceedings. The King v. 
Carlisle. Page 451 

4. An indictment for a conspiracy “ to de¬ 

fraud J. W. of divers goods, and in pur¬ 
suance of the conspiracy defrauding him 
of divers goods, to wit, of the value of 
100 /.” cannot be quashed for not specify¬ 
ing the particular goods of which tne pro¬ 
secutor bad been defrauded: and enable, 
the Court in such a case will not call upon 
the prosecutor to deliver to the defendant 
a particular of the goods referred to in 
the indictment. Rex v. - , 698 

INFORMATION. 

f 

See Justices. Conviction. 


HUSBAND AND WIFE. 


When husband and wife are sued, and hus¬ 
band alone has been arrested, bail may 
lustily for him only on his filing common 
bail for his wife. Coulsan v. Scott and Wife. 

75 


Imparlance. 

1. Where plaintiff does not declare in Term 
of which writ returnable, defendant is in 
general entitled to imparlance; aUter 
where delay occasioned by defendant’s 
aider for particulars. Page v. Vogd. 230 


The surveyor of a high road having impro- 
jperly expended a large sum of money bor¬ 
rowed by the trustees under an act of 
* parliament withput the consent of the 
trustees, wl ich the act required to sanc¬ 
tion the expenditure, the CouiJ refused a 
criminal information, no corrupt motive 
being exprowly alleged. The Court will 
*■ not convert a civil into a criminal reme¬ 
dy, The King v. Friar. 702 

1NQJJEST. 

See Coroner. 
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INQUIRY, WRIT OF. 

See Debt, 2. Notice. 

1. Notice of executing a writ of inquiry on 

Wednesday 11th of June inst. when Wed¬ 
nesday fell on the 10th of June, on which 
day the writ of inquiry was executed, sufii- 
cient, find Court refused to set aside the 
execution of the writ of inquiry, defendant 
not swearing that he was misled. Eldon 
v. Haig. Page 11 

2. Writ of inquiry necessary in debt for fo¬ 
reign money. 619 

3. The Court will not grant a rule for setting 
aside an inquisition after judgment by 
default, on the ground that the under- 
sheriff directed the jury to consider the 

1 poverty of the defendant in mitigation of 
damages. Kingston V. 11 aychueck. 644 

4. Suffering judgment by default in an ac¬ 

tion for use and occupation, amounts to 
nn admission that the defendant held a 
house of the plaintiff, who need not shew 
that it was his house, and it lies upon the 
defendant to prove that he did not occupy 
the particular house to which the attention 
of the jury has been directed. Davis v. 
Hofdship. 645, note 

5. On setting aside a verdict for a misdirec¬ 

tion of the sheriff, the defendant will not 
be allowed costs. 645, note 

6 . The Court will not set aside an inquisition 

on behalf of the plaintiff when he has not 
obtained a verdict for his full demand, 
although no evidence is given as to one 
part of the demand, nor will the plaintiff 
he permitted to enter a mile prosequi as to 
that part. Arum. 645 (nj 

7. Held that on granting a rule for setting a- 

sidc a writ of inquiry on the ground of ex¬ 
cessive damages where a long interval must 
elapse before cause could be shewn against 
the rule, a part of the damages should be 
brought into Court that the plaintiff might 
not be prejudiced by the delay. Williams 
v. Reeves. 729 

INSOLVENT DEBTORS. 

Sec Pleading, 39. JPiusonejis, 5. 

1. Insolvent who does not appear in pur¬ 

suance of rule for coming up on particular 
day to take benefit of lords' act, cannot 
come up on another day without fresh 
rule, and old rule need not be discharged. 
Re Crowe. , 231 

2 . Insolvent debtor who Jias* neglected to 
appjy fo£ his discharge under the lords’ 
act 4)2 Geo. 2. c. 28. in th<^ next Term 
after he was charged in execution, and is 
prevented by poverty from proceeding un- • 
til this Term, cannot now be discharged, 
for the 33 Geo. 3, c. 5. s. 5. only excuses 
delays occasioned by ignorance or mistake. 
Orchard and another v. Tkomai. 220 

3 G 


[ 3.1'crstyis discharged under Insolvent Act 
are only discharged as to those creditors 
to whom they give notice. Dinumd v. 
Clarke. Page 222 

4. Service of notice under the lords’ act, by 

leaving it with agent of the plaintiff’s at¬ 
torney and with a shopman at the plain¬ 
tiff’s warehouse in town when he resides 
in the giuntry, held sufficient, the agent 
having appeared according to the notice, 
and opposed the discharge. In the matter 
of Junes , an insolvent debtor. 560 

and 740 

5. Notice of coming up to take the benefit of 
the lords’ act, entitled Doe dcm. A. B. 
and others v. C. D. without specifying the 
Christian and surnames of all the parties, 
held sufficient, in the matter of Gates. 

561; see also 740 

6 . Plaintiff allowed to enter a stet processus 

on paying the costs of the application, on 
the ground that the defendant had become 
insolvent, although the rule for judgment 
as in case, of a nonsuit was discharged, on 
his ghinp a peremptory undertaking, and 
the del»t i ought to be recovered was not 
included in the defendant’s schedule and 
notice of discharge under the Insolvent 
Act. SA rids v. Carter. 738 

INSPECTRIN. 

1. After an action brought against the She¬ 

riff of Chester for not levying under a writ 
issned out of the Court of Great Session, 
the Court refused to grant a rule for the 
sheriff to give the plaintiff inspection of 
the writ in order to frame the declaration, 
although the writ was in the sheriff’s 
possession. The King v. Sheriff' of Ches¬ 
ter. 476 

2. The Court will grant a mandamus to bur 

gcsscs, &c. to inspect the corporation 
books, but semi, there is no general right 
in every person to inspect the books of 
Quarter Sessions. The King v. Sheriff of 
Chester. ib. 

% INSURANCE. 

1. Averment in a declaration on a policy of 
insurance, that A. It. C. D. and certain 
persons trading under flic firm of Messrs. 
E. and F. and Co. were interested in the 
property, is sufficient on a motion in ar¬ 
rest of judgment; but quaere, whether 
the uncertainty as to the names of the 
persons who compose the firm is a ground 
of special demurrer ? Wright v. f/'clbie, 

19 

2. It is sufficient at the trial to prove that 
there is such a firm as Messrs. E. and F. 
and Co. without proving tbc names of the 
persons who compose tlic firm. ib. id. 

3. A policy to any port or ports In the Baltic 
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is legal, though some of those [torts were 
then in a state war with this country, 
and though no licence has been obtained, 
provided the ship was not sailing to a 
hostile port. Wright v. Wvlbie. Page 49 

4 A policy allowing the vessel to trade to 
any ports within a particular^ district, 
which comprehends ports in a state of 
hostility, is lawful, unless it appears that a 
voynge to an enemy’s country was in con¬ 
templation. Page 4!) («) 

IRREGULARITY. 

See Costs. Process. Summons and 
Order. 

1. On 19th November a motion was made to 

set aside service of process for irregu¬ 
larity, hut Court refused application, di¬ 
recting an amended affidavit to he pro¬ 
duced, whieh was not done until the first 
day of the following Term ; held that the 
application was too late, the party having 
suffered nine days of the previous Term to 
elapse without renewing his application. 
-V. Walters. 14 

2. In King's Bench, motions on ground of 

irregularity must be mage in reasonable 
time. In Exchequer, motion must be in 
Term after irregularity. In Common 
Pleas, after irregular party has taken one 
further step. 14 

3. Defendant may apply on ground of ser¬ 

vice of writ in wrong county, though 
plaintiff had entered an appearance for 
him and served him with notice of decla¬ 
ration and given rule to plead. ib. 

4. Defendant had applied to a Judge in exe¬ 

cution to set aside plaintiff’s execution for 
irregularity, on a ground which the Judge 
6 verruled; defendant having brought a 
writ of error before final judgment signed, 
hut not having communicated that fact to 
the Judge, afterwards applied to the Court 
to set aside the execution, on the ground 
that he had before brought a writ of error; 
held that this fact not having been conv 
municated to the Judge on the former 
application, defendant was nowjtoo late to 
take advantage of the irregularity. Thorpe 
v. Beer. • 124 

5. Party applying to set aside proceedings 

for irregularity, must state at once all the 
grounds of his application. 126 

6 . Irregularity in process cured by under- ' 

taking to appear. Anon. . 129 

7. On setting aside judgment and execution 

for irregularity. Court will restrain the 
defendant from bringing an action of tres¬ 
pass, unless a strong case of damages be < 
shewn. Lorimer v. Lule, Wilson V. King¬ 
ston. 134, 134 («) 

8 . On setting aside fieri facias for irregular¬ 
ity, on ground of allowance of writ of 


error. Court set aside the execution, leav¬ 
ing defendant at liberty to proceed against 
sheriff for misconduct in levy. Simmons 
v. Johnson. Page 135, note 

9. Terms of not bringing action should be 

imposed at time of setting aside proceed¬ 
ings. , ib. 

10 . Where rule to set aside proceedings is 

moved with costs, and affidavits are an¬ 
swered, it must be discharged with costs. 
Tilley v. IIonly, 136 

11. Proceedings set aside on terms that no 

action should be brought where the irre¬ 
gularity arose from mistake, although 
they had been set aside once before. Brom¬ 
ley v. Foster. 562 

ISSUE. 

Where the issue varies from the pleadings it 
should not be accepted, but Judge’s order 
obtained for setting it right. 278 [a), 279 

JOINDER IN ACTION. 

1. In assumpsit by assignees of bankrupt, 

they must all be joined as plaintiffs, and 
the omission of any is a ground of nonsuit. 
Snellgrove and another assignees of White 
v. Hunt. 71 

2. Aliter in trover when the omission of 

one of the assignees as plaintiff can only 
be pleaded in abatement. ib. 

JUDGE’S ORDER. 

See Summons and Order. 

JUDGMENT. 

See Non pros. Pleas and Pleading, 
44, 5, 6 . Summons and Order. 

1. Judgment signed andexccutiou taken out 
for costs in action on judgment without 
leave of Court or Judge under 43 Geo. 3. 
c. 46, s. 4. held irregular; but where re¬ 
cognizances of bail were taken in Common 
Pleas, and bail sued in that Court to judg¬ 
ment, and having no property, actions were 
brought on judgment in King’s Bench, in 
order to take tiieir persons, costs allowed 
by Court nunc pro tunc. Armstrong y. 
Fuller. -190 

‘■ 2 . The rule for judgment expires in four 
days, computed exclusively of the first and 
last, of Sunday, Midsummer-day, or other 
dies non. ftromley v. Foster. 562 

S. Effect of judgment by default in debt, for 
use,and occupation. ' J545, n. 

4. The defendant’s time to plead being out 
on the 15th, and not having pleaded, his 
attorney took out a summons in the even¬ 
ing for a month’s further time to plead, 
returnable at six o’clock on the following 
evening, and served it upon the plaintiff’s 
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attorney, who signed judgment on the 
morning of the 16th; held that the judg¬ 
ment was regular. Barnett v. Newton. 

Page 689 

JURAT. 

SiC AfKIDAVit. BaIL tlECE. 

JURY. 

See Special Juuy. 

• 

1. The dispersion of the jury during the in¬ 
terval of an adjournment in case of a mis¬ 
demeanour docs not vitiate their verdict 
where there is no suggestion of their hav¬ 
ing been improperly practised upon in the 
interim. The King v. Woolf and others. 

401 

2. Whether the jury shall or shall not be per¬ 

mitted to separate before verdict, in cases 
of misdemeanour, is matter of discretion 
with the Judge. Id. ib. 

JUSTICES. 

Sec Conviction. Depositions. Man¬ 
damus, 1,4. 1.evahi Facias. 

1. Held tluitnn attorney has no right to be 

present on the hearing of an information 
on the game laws ; and where an attorney 
for the defendant was excluded by the ma¬ 
gistrates from the justice room. Court re¬ 
fused a criminal information against ma¬ 
gistrate. The King v. .7. B. and D. 
Justices of Staffordshire. 217 

2. But defendant may be convicted of penalty 
for deer-stealing in his absence, on appear¬ 
ance by attorney, and justices cannot en¬ 
force him to appear in person; and whether 
the distinction is not between magistrates 
acting judicially and ministerially. 217 («) 

3. Criminal information only granted where 

magistrate* has acted corruptly, and not for 
error in proceedings. Id. ib. 

4. How to frame conviction for fishing, and 

other points relating to conviction. See 
Conviction. • 147 

5. Justices, when not required to state rea¬ 
sons for their decision. 34 

6. The preparation of plans and maps for the 

purpose of carrying an enclosure into ef¬ 
fect, is no evidence of an allotment under 
the act, which requires appeal against 
an allotment, to be made wUhitf six months^ 
after the j:ause of complaint has arisen, 
and itesuffices to appeal withiasix months 
from the making of the conclusive allot¬ 
ment. The Ki»i ■ v. the Justices of Middle¬ 
sex. 366 

7. A prosecutor conducting his case in per¬ 
son, and who is to be examined as a wit¬ 
ness in support of the indictment, has no 


right address the jury as counsel. The 
King pros. Mills v. Bririe Page 332 

8 . Where a defendant indrcted at the (Quar¬ 
ter Sessions for a conspiracy had entered 
into insufficient recognizances to take his 
trial, held, that this Court on a removal 
by eertitirari might discharge them on mo¬ 
tion, and compel him to enter into better 
securities. The King v. Hooper. 491 

9. A mancfllnms will not lie to compel a ma¬ 
gistrate to produce depositions taken before 
him on a charge of felony, for the purpose 
of founding an indictment for perjury; 
hut the magistrate must be sulipceiiaed to 
produce the depositions. In the matter 

of-v.-, Justices for county of 

Bedford. 627 

LEGACY. 

Where a testator gave in her life time to the 
plaintiff a promissory note to pay him or 
order “ on demand, the sum of 100/. for 
value received and his kindness to me," 
with a verbal engagement on the part of 
the plaintiff, that the note should not be 
demanded until after her death; it was 
held in an action upon the note that it 
does not operate by way of testamentary 
disposition; nor is it void on the ground 
that it is a fraud on the legacy duty, that 
duty never having attached upon it, and 
there being nothing to shew that the 
amount passed by way of a donatio eausA 
mortis. Woodbridgr v. Spooner el ujc, exe¬ 
cutrix of Rebecca Bailee. 661 


LEVARI FACIAS. 

Where a defendant convicted of a misde¬ 
meanour is sentenced to be imprisoned for 
a certain term and to pay a fine, and to be 
further imprisoned till the fine is paid, a 
writ of levari facias may issue to levy the 
line of the defendant’s goods, chattels, and 
lands, even before the expiration of the 
term for which the defendant is sentenced 
to be iufprisoncd. The King v. Wortf. 428 
2. The sheriff is bound e.r officio to levy the 
fine imposed upon a defendant on his con¬ 
viction for a misdemeanour; at all events 
the writ of levari is regular when it has 
been adopted on the part of the Crown, 
• The King v. IF'oolf. 583 

LIBEL. 

Sec Pleading. 

m 

An action lies for a libel, stating, that al¬ 
though plaintiff was aware of the death of 
a person occasioned by his improperly 
driving a carriage against that in which 
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another person was rilling, he amended a 
public ball in the evening of the same day. 
Lord Churchill v. Hunt. Page 480 

LORDS’ ACT. 

A prisoner discharged under the iQird’s Act 
was allowed to be retaken in execution 
for want of notice to the plaintiff, al¬ 
though more than a year had elapsed since 
the time of his being discharged. Gil~ 
fruit v. Hurt let. 710 

MANDAMUS. 

See Coroner. Justices, 

1. Court of King’s Bench will not issue a man¬ 

damus to compel the Quarter Ses.sions to 
give their reasons for their judgments, or 
make special entries thereof on their re¬ 
cords, and tho rule for a manilaiiws was 
discharged with costs. The A ling v. the 
Justicex of Devon. 34 

2. The Court, on the motion of the prosecu¬ 

tor of a mandamus, granted a peremptory 
rule for the .attorney concerned in shewing 
cause, to file his affidavits ?>n the following 
day, that being necessary to be done for 
the purpose of getting the rule absolute 
for the mandamus drawn up. The King 
v. the J ustiers of Middlesex . 368 

3. Burial in the parish church-yard is a com¬ 

mon law right inherent in the parishioners, 
but the mode of burial is of ecclesiastical 
cognizance ; and therefore the Court re¬ 
fused a mandamus to inter the body of a 
parishioner in an iron coffiu. The King 
v. Coleridge and others. nM 

4. A mandamus will not lie to compel a 

magistrate to produce depositions taken 
before him on a charge of felony, for the 
purpose of founding an indictment for 
perjury against the deponents : the magis¬ 
trate must be subpoenaed to produce the 
depositions, which may be read in evidence 
before the grand jury. In the matter of* 
— - one of the justices ofqseace f,. 
county' of Bedford. » 627 

5. A mandamus will not lie to justices in Quar¬ 

ter Sessions to compel them to review 
their decision on an appeal, upon the 
ground that the adjudication was not war¬ 
ranted by the evidence. The King v. the 
Justices of Worcestershire. C-l5 

MEMBERS OF PARLIAMENT. 

See Evidence, 4. 

A bond given by a ALP. under 4 (fro. 3. r.33, 
for paying the debt and costs absolutely if 
the plaintiff succeeds, is analogous to a re¬ 
cognizance of bail in error, and the Court 


refused on that ground to order such a 
bond to be delivered up to be cancelled, 
where after the action was commenced the 
defendant became bankrupt and obtained 
his certificate, although that might be a 
good plea puis darrein continuance. Hun¬ 
ter v. Campbell. Page 731 

MISJOINDER. 

See Pleas and Pleading, 40. 

MISNOMER. 

See Abatement. Ejectment, 11, 12. 
Process, 11. Arrest, 24. Bail, 2. 

1. Where a defendant has been arrested by a 

wrong name, and has given a bail bond, 
and moves to set aside proceedings, the 
Court will require him to file common bail 
and undertake not to bring any action. 
Kitching v. Alder. 282 

2. Motion to set aside proceedings must be 

made before the time for pleading in abate¬ 
ment has expired. 282, n. 

'.)■ On a pica in abatement, if the plaintiff 
enter a cassetur he is not liable to costs. 

id. ib. 

4. Sheriff liable to action of trespass for ar¬ 
resting a man by wrong name, notwith¬ 
standing the defendant is discharged on 
motion, and it is therefore necessary to 
impose terms of not bringing an action. 

282, n. 

T>. Defendant having been served with copy 
of process by the name of John, said that 
his name was Nicholas, and person who 
served the copy was about to alter the. 
name, Held, that a writ or copy cannot be 
altered without rc-sealing, and service 
must be set aside, but without costs. Israel 
v. Middleton . 310 

6 . It is no ground for a plea in abatement, 
that the defendant is styled in the declara¬ 
tion Henry Provost late of London , mer¬ 
chant, otherwise called Henri Prevost. Cau- 
mont v. Prevost. 512 

NBW TRIAL. 

See Inquiry, Writ op 

1‘. Defendant having obtained a rule for new 
trial, gave a cognovit : held that he was 
liable to pay cqsts of former trial. Jackson 

% v. Hallumt 10 

2. Where verdict was for defendant and new 
trial awarded on a question of la\«> with¬ 
out any thing said as to costs, and parties 
instead of proceeding to a second trial, 
agreed to state the facts specially, as if a 
case had been reserved on which the pos- 
tca was afterwards delivered, they were 
held entitled to costs of first trial. 10 (a) 
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3* Court will grant a new trial in an action of 
trespass brought to try a permanent right, 
though the damages arc under 20/. Tur¬ 
ner v. Lewis. Page.265 

4. New trial will be granted where the'da¬ 

mages amount to the exact sum of 20/. 
Dylmlt v. Duffield. 266 (a) 

5. New trial will not be granted in a frivo¬ 
lous action. ib. 

6 . New trial will not be granted on behalf of 

plaintiff, on account of smallness of da¬ 
mages. ib. 

7. Ih C. P. new trial will not be granted 

where the sum is under 20/. ib. 

8 . No new trial granted on indictment for 

perjury, where defendant was acquitted. 
The King v. Brice. 352 

9. The motion for a new trial may be made 

within four days after the return of the 
distringas, and is not confined to the space 
of four dnys after the trial. Kirk/uim v. 
Matter. 382 

10 . Anew trial cannot be moved for, even by 

consent, after the four days have expired. 
Anon. . 382 (a) 

11. In C. P. if a cause be tried in Term time, 

the motion for a new trial must be made 
before or on the appearance day of tire re¬ 
turn of the habeas corpora jura torn m, if re¬ 
turnable as in actions by original on a 
general return day; or if returnable on a 
day certain, then within four days exclu¬ 
sive of the return day. * ib. 

12. The affidavit in support of amotion for a 
new trial must be sworn within first four 
days of the Term. Hitcher v. Marshall. 

383 (a) 

13. Where anew trial is granted after ver¬ 

dict for the defendant, on the ground of a 
misdirection of the Judge, and the rule for 
the new trial is silent as to costs, and the 
plaintiff succeeds on the second trial of the 
cause, he is not entitled to the costs of the 
first trial. Uirkclt v. tfillan. 633 

14. A new trial after a perverse verdiet of 

the jury is granted without costs ; alitcr 
after a mistaken verdict. Howorth v. 
Samuel. 633 ( n. 

15. Where a cause was taken by mistake, the 

Court refused to makt. the payment of 
costs tlie condition of a rule for a new 
trial. Etkerington v. Kemp. 634 

NISI PRIUS. 

# 

Leave cannot be obtained at jV»i Prius to 
compound a penal actio/P, and why. Mfir- 
ganjr. L&tc. 381 (a) 

NON PROS. • 

1. Judgment of non pros • set aside on an af¬ 
fidavit that the debt and costs had been 
paid previous to signing,'although defend¬ 


ant swears that the money was not paid 
with his privity. Kibblcwhlte v. Jeffreys. 

§ P ge 142 

2. The defendant cannot sign judgment of 
non pros, for want of a declaration after the 
expiration of a year from the day of the 
return of the writ, for the cause is then out 
of CdArt; and the year is not to be com¬ 
puted from the time of putting in bail, and 
judgment so signed was set aside, but 
without costs. Cooper v. Nias. 669 

NONSUIT, JUDGMENT AS IN CASE OF. 

See Set-off. 

1. Practice, relating to, regulated by 14 Geo. 

2 . c. 17. 178 

2. Rules for judgment ns in case of a nonsuit 

iu country causes should be applied for 
early in an issuable Term, in order that 
the plaintiff may have sufficient time to 
shew cause in the same Term, or the 
Court will enlarge the rule till the next 
Term. Picker v. ff'cbsler. 232 

3 Slight causes sufficient to discharge rule 
for judgment as in case of a nonsuit, as 
absence of witness, or plaintiff’s or de¬ 
fendant’s insolvency, or plaintiff’s illness. 

279 ( a ) 

4. So absence of documentary evidence, and 

the nature of the documents need not he 
stated. id. ib. 

5. Name of witness, whose absence is alleged 

as ground to discharge rule for judgment, 
should be stated. 280, note 

6 . Great precision not necessary in affidavit 

to oppose this judgment, as where it was 
stated that it was not convenient for the 
witness to come after he was subpoenaed; 
the Court discharged the rule on a pe¬ 
remptory undertaking. ib. 

7. In K. B. an undertaking to try at the next 

sittings is required, though the triul is de¬ 
ferred on account of the absence of witness, 
and application must be made to the Court 
for further time, if necessary. Hacker v. 
Hardy. ib. 

8 . In C.f. no peremptory undertaking is re¬ 

quired where trial is deferred on account of 
absence of witness, where return is doubt¬ 
ful. ib. 

9. No peremptory undertaking is required in 

K.B. where cause is delayed by injunction. 
Anon. ib. 

10. Peremptory undertaking may be enlar¬ 
ged and farther time given, and when. 

281, note 

11. Where the plaintiff tried his cause, and 

was nonsuited, and a new trial granted, the 
defendant cannot move for judgment as 
in case of nonsuit, though he may for costs 
for not proceeding to trial. Doe v. 
Tf'ynne. 301 

12. Tcrm’s notice is not necessary before sign- 
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ing judgment as in case of nonsuit, though 
in proceedings for four Terms. fTheobald 
v. Vncktnore. \. Fnge 317 

13. The defendant is at liberty to move for 

judgment as in case of a nonsuit, in the 
same Term in which the issue is entered. 
J/olah v. Fleet. 672 

14. The defendant may have a rule to enter 
issue and judgment as in case of a nonsuit 
in the same Term. Anon. Fust* T. 1815. 

672, note. 

NOTICE. 

S«*'8ail, Ejectment. 

1. Notice of executing inquiry on Wednesday 
11th of June, when Wednesday fell on 
10th; held good. Eldon v. Haig. 11 

2 . Indorsement on declaration to plead in— 

held sufficient. 11 (6) 

3. Notice given Mich. 1705, to quit at Lady- 

day 1705, good. ib. 

4. Notice at foot of common process men¬ 
tioning an impossible year, sufficient, ib. 

i 

ORDER OF JUDGE. 

See Summons and OnnF.it. 

c 

PARISH. 

See Cos i s. 20. 

PARTICULARS AND INSPECTION. 

1. Where party was agent of vendor and 
vendee in sale and purchase of estate, but 
afterwards became sole agent of vendee, to 
whom abstract of title deeds was deliver¬ 
ed, but who afterwards refused to com¬ 
plete his purchase, and retained the ab¬ 
stract in his hands, Court compelled de¬ 
fendant and his agent to deliver it up to 
plaintiff after action brought to recover the 
purchase money. LangsU.w v. Cox. 08 

2. Summons and order for particulars, how 

far it operates as a stay of proceedings. See 
Summons and Ohdek. 93, 647 

3. A Judge’s order for the delivery of par¬ 
ticulars does not stay proceedings^unless 
it is drawn up and served upon the plain¬ 
tiff’s attorney. If'ilson v. Hunt. 647 

4. The defendant is entitled to particulars 

before appearance, and an order for par¬ 
ticulars with a stay of proceedings will 
prevent the plaintiffs from signing judg¬ 
ment although the action is brought for an 
assault, and no particulars can properly 
be demanded in that form of action. Der¬ 
ry v. Lloyd. 725 

f>. Held by Dumpier J. that particulars can¬ 
not properly be demanded before decla¬ 
ration. Chapman v. Arming. 725, note 

6 . Semi, on a prosecution for a conspiracy 
to defraud the prosecutor of goods, Court 


will not, at the instance of the defendant, 
compel the prosecutor to deliver a parti¬ 
cular of the goods. The King v. - - ■ 

Page 698 

Aliter in prosecution for barratry. 699 
, PARTNER. 

See Warrant of Attorney. 

PATENT. 

See Copyright. • 

Patent cannot be obtained for an article that 
has been publicly vended. 24 (6) 

PAYING MONEY INTO COURT. 

See Set-off. Trial 7. 

Sheriff’s Poundage and fees cannot be de¬ 
ducted by virtue of rule llil. 5. Jac. 1. 
on taking money out of Court. Stewart v. 
llraccbridgc. 529 

PEERS. 

See Arrest. 

PENAL ACTION. 

1. The Court will give leave to compound a 

penal action prosecuted by parish officers, 
after verdict obtained, where circumstances 
of mitigation appear, but leave cannot be 
obtained at mei Prim ; and when the mo¬ 
tion is made to the Court in bank the de¬ 
fendant must consent by counsel. Morgan 
q. t. v. Lute. 381 

2. Leave refused to compound in an action 

for keeping a disorderly house, and in ac¬ 
tion where part of the penalty went to the 
poor. 38 i («j 

3. The consent of the Crown must be ob¬ 
tained before a rule can be granted for 
leave to compound where part of the pc- 

. nalty goes to the King. ib. 

PLEAS AND PLEADING. 

See Bankruptcy. Common. Comperuit 
ad diem. Consolidation. Copyrioiit. 
Declaration. Indictment. Vari¬ 
ance. 

1. Court will ,not r take judicial notice that 
1 'Dublin is in Ireland. Kearney v. I\im>. 

1 20, 32. 

2. Bill of exchange described as drawn at 

• Dublin for a certain sum of money must be 

taken to be made for English money, and 
if it appear in evidence that the bill was 
drawn in Ireland for Irish currency, this 
will be a fatal variance. id. ib. 
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3. Money in pleading, without other descrip¬ 
tion, means linglish money. Page 32 

4. Court will take judicial notice of extent of 

ports and river Thames, but not of local 
situation of parishes, ike. 31 (a) 

5. Uncertainty of allegation in general 

ground of special of demurrer, and not to 
he taken advantage of on trial or after 
verdict. Weight v. Wclbie. 49,33--53 

6 . Declaration describing a right of common 

in respect of a messuage and land suffici¬ 
ent, though it be proved to exist only in 
respect of land. 104 

7. Declaration with special counts for con¬ 

tribution to repairs of party wall, defend¬ 
ant being owner of improved rent of ad¬ 
joining house, and common money counts. 
Plea to the whole declaration that R. N. 
in his lifetime was owner of the improved 
rent, and that defendant is only entitled as 
his executor; that there are bonds out¬ 
standing, and plene adiniuistraoil prater, a 
sum insufficient to pay demand in first 
count. Pica held bad on demurrer. Wit- 
cos v. Newman. 132 

8 . Where plea begins as an answer to the 

whole declaration, but is in truth hut an 
answer to part, the whole plea is bad, and 
plaintiff may demur. 122(a) 

9. Where plea begins as an answer to part, 

ami is in truth but an answer to part, 
plaintiff should take judgment for the part 
unanswered. ib. 

10. Prescriptions and contracts must be 
proved in the. extent alleged, hut aliler of 
torts where the right stated is merely in¬ 
ducement to the action, Ricketts v. Salary, 

112, 3, 4 

11. Sham pleas tendering issues requiring 

different modes of trial, and pleaded so as 
to entrap plaintiff, set aside with costs, to 
be paid by attorney, though he was acting 
by his client’s express directions. Vincint 
v. (iraome, 182 

12. Plea of misnomer pleaded in person must 

be signed by counsel. 209 

13. Plea of comperuit ad diem and general 
demurrer must he delivered, not tiled. 211 

14. Declaration on a polity averring the in¬ 
terest to have been in A. It. if Co. without 
shewing the names of the firm, is aided 
after verdict, H'rightnr. Wetbie. 49 

15. In tin action on a bill of exchange with 
the money counts, defendant pleaded, 1st. 
non assumpsit; 2dly. to thp first count, that 
the bill was in the hands qf a dhird person*; 
and to thc^pthcr counts, that account had 
beeiMtatcd, and that plaintiff*} claim arose 
in respect of an outstanding bill; held, 
that no rule could be granted for signing 
judgment as for want of a plea. Anon. 

355 

16. In C. P. it has been licld t that a rule can¬ 


not hi granted to quash Jin insensible pie 
in abatement. * Page 355 (a) 

17. Informality of plea which goes to the 

substanee of the action will not justify the 
plaintiff in signing judgment, though de¬ 
fendant Wiis un der terms of pleading issu- 
ably. Anon . 355 

18. Signing judgment for want of a plea is 

an act A ke done by the plaintiff at his 
peril. 35(5 

19. Plea puis darrein continuance of release 

by one of several plaintiffs set aside with¬ 
out costs, on the terms of an indemnity 
being given to the plaintiff who had releas¬ 
ed the action, although the consent of 
such plaintiff had not been obtained before 
the action was brought; it appearing that 
no consideration had been given for the 
release, and that the plaintiff sued us trus¬ 
tees for the creditors of an insolvent per¬ 
son. Mountstephcn and others v. Urooke 
and others. 390 

20. Held that a retraxit given by an illiterate 
tenant, in whose name an action of eject¬ 
ment was defended, might be set aside. 

390 («) 

21. Where an action was brought by two 

plaintiffs as executors, the Court of C. P. 
refused to set aside a plea of release given 
by one of the plaintiffs. 391, note 

22. When a declaration stated that before 
the publishing of the libel, a carriage 
driven by the plaintiff had run against an¬ 
other without plaintiff’s negligence or de¬ 
fault, and a person had been thrown out 
and killed, and defendant published the 
libel of and concerning the said accident. 
Held, that although it was proved that 
the accident did happen through the ne¬ 
gligence of plaintiff, yet there was no va¬ 
riance, the accident and cause of it being 
divisible. Lord Chnrchi/l v. Hunt. 

480; and see 603 

23. Trover lies at the suit of one of the 
makers of a promissory note, especially 
if the other maker signed as surety. Anon . 

501 

24. WheA the declaration stated that de¬ 

fendant went before R. C. Baron of Water- 
fork in the county of A. and charged 
plaintiff with felony, and it was proved 
that the title of the magistrate was R. C. 
Baron of Watvrparh , in the county of A., 
Held, that this was a fatal variance. Wal¬ 
ters v. Mace. 507 

25. Where the declaration stated that the 

defendant spoke these words of the plain¬ 
tiff, “ This is my umbrella and he stoic 
it,”&c. Held that this was not supported by 
proof of the words, “ It is my umbrella 
and he stole it,” &c. the umbrella not being 
present. Walters v. Mace. 508 

26. In covenant, where in setting out the 
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deed the declaration stated, tfiat “ it 
was witnessed' among other things, that 
as well in consideration of,” &c. and 
tliere was no word in the declaration to 
answer to the phrase, as well, and only 
part of the consideration was staged, Held, 
that this was a fatal variance. Swallow v 
Beaumont. Page MS 

27. Held, that in an action tK covenant 

- against mortgagor, a statement that the 

defendant hound himself, his heirs, execu¬ 
tors, &c. was no variance, though the 
word heirs was not mentioned in the co¬ 
venant. Hamboroapli v. Wilkie. 518 

28. The Court will not grant a rule for the 

plaintiif to sign judgment as for want of a 
plea, mctcly on an affidavit that the plea 
is false. Idle v. Crutch. 524 

29. Judgment signed after a plea in the office, 

set aside, though it was a sham plea of 
judgment recovered in the Mayor’s Court. 
Anna. 525, note 

30. Unless a sham plea is clearly absurd on 

the face of it, the plaintiff should not sign 
judgment as if it were a nullity, hut must 
apply to the Court for leave to do so. Bill 
v. Alexander. ib. note 

31. Where a pica is clearly absurd on the 

face of it, the plaintiff may sign judgment 
without previous application to the Court. 
Phillips v. Bruce. f»*Jfi, note 

32. If there be but one plea in bar, if lmd in 

part, it is bad for the whole. Phillips v. 
Bruce. ib. note 

33. To support a motion for leave to sign 
judgment for want of a plea, on ground 
that sham pleas are pleaded, there must 
be an affidavit of the falsehood of the pleas. 
But upon shewing cause, leave was given 
to file such an affidavit on payment of the 
costs of the opposition. Bones v. Binder. 

564 

34. If sham pleas have been pleaded under 
a rule to plead double, it is not necessary 
to move to set aside the rule, before mov¬ 
ing for leave to sign judgment. Id. ib. 

35. Rule granted for judgment as for want * 
of a plea, where a sham plea wds pleaded, 
the issues on which required two*ditfcrcnt 
modes of trial. Mnnton v.^Mochett. ib. 

36. Held, that after a rule to abide by the 

plea, the plaintiff cannot sign judgment as 
for want of a pica, although such a rule 
will not prevent the Court from allowing,! 
the plaintiff to sign judgment. Prescott 
v. PWnngton. 565 

37. Declaration for libel stating, that plaintiff, 
a constable, had apprehended persons 
stealing a dead body and had carried the « 
body to Surgeon’s Hall, and that defendant 
published the libel of and concerning the 
plaintiff’s said conduct; second count, 
that defendant published a certain other 


libel, of and concerning the conduct nf 
the plaintiff respecting the said dead body. 
Held necessary in support of both counts 
to prove that the plaintiff had carried the 
body to Surgeon’s Hall. Tcesdcde v. Cle¬ 
ment. 603 

38. An information on the 5th Ann. c. 14. 
for keeping a net, must negative the qua¬ 
lification, or it will be insufficient after 

verdict, although the word ‘ unlawfully’ is 
inserted in the counts. Hcbdcn q. t. v.Bluff. 

607 J note 

39. After defendant had been discharged 

under an Insolvent Debtors’ Act, he agreed 
to pay a pre-existing debt for goods sold, 
part in cash and part by bills of exchange. 
This agreement not having been performed. 
Held, that plaintiff could not declare in 
indeb-as.mmp.iit for goods sold, at least be¬ 
fore the expiration of the time at which 
the bills would have become due, but 
should have declared specially. Scmble 
after a debtor has been discharged by the 
Insolvent Debtors’ Court, the plaintiff 
cannot declare upon fresh promises for the 
same debt without leave of that Court. 
Campbell v. Sewell. 609 

40. A declaration beginning in debt and con¬ 

taining some counts stating that the de¬ 
fendant being indebted undertook and 
jrrnmised to‘pay, Ac. whereby aclio anrevit, 
and other counts framed in debt, stating 
that the defendant was indebted in a cer¬ 
tain sum to be paid to plaintiff, whereby 
&c. is bad for the misjoinder. Brill, Gent, 
one, Sfc. v. Neele. 619 

41. A count charging that defendant under¬ 

took and promised to pay is in as.sump.dt and 
not in debt, although it conclude “ where¬ 
by an action hath accrued,” &c. The 
form in debt is, that defendant agreed to 
pay. Id. ib. 

42. Semi. That in an action of debt on 

simple contract, a writ of enquiry cannot 
always be dispensed with; for instance, 
in debt for the value of foreign money, 
and other cases in which a judgment by 
default is an admission of the contract 
stated in the fbclaration, but not of tin. 
exact Bum mentioned in it. id. ib. 

43. Every plea must be drawn out at length, 

..and therefore, the delivery of a paper 

stamped according to law, but having only 
the words, “ general issue non assumpsit,” 
is a mere nullity, and judgment signed 
for want of «i pica will not be set aside 
without an affidavit of the merits, though 
the plca» was accepted by the pthintiff’s 
clerk. Gibson v. Houseman. 647, note 

44. The general issue is a plea that must be 
filed, and when that takes place the plain¬ 
tiff cannot Bign judgment as for want of a 
plea; and tlx: affidavit for setting aside a 
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judgment on tlie ground that a pica was 
previously filed, need not state in what 
place it was filed, for the Court will pre¬ 
sume it was filed in the right place, unless 
the contrary be shewn: Held also that 
the plea of not guilty to an action of as¬ 
sumpsit cannot be treated fg a nullity. 
Davison r. Moreton. Page 715 

45. If turn assumpsit be pleaded to an action 

on the case against a coachmaster for not 
safely carrying the plaintiff's wife and 
child, Scmb. that the plaintiff cgnnot sign 
judgment as for want of a plea. Ilayne 
v.-. 716, note 

46. If a plea partly in abatement and portly 

in bar be put in after the four days, 
quart if the plaintiff may not sign judg¬ 
ment for want of a plea. Martindak v. 
Harding. id. 

47. If defendant plead a plea without taking 

declaration out of the office it is a nullity, 
and waives the necessity for demand of 
plea, and the plaintiff may sign judgment 
by default. Bond v. Smart. 735 

48. Where a rule to plead has been given 

and demand of plea made and judgment is 
signed in a subsequent Term, there need 
not be a fresh demand of plea of that 
Term, though there should be a rule to 
plead. Swcei v. John. 735 

49. A defendant being under t^pms of plead¬ 
ing issuably, filed a special demurrer, as¬ 
signing for cause the misjoinder of counts. 
Held that plaintiff could not sign judgment 
for want of a plea. Newnhmn v. Dowding. 

7 11 

5(1. When time given to defendant on con¬ 
dition he wonld plead issuably, and he 
demurred generally, on ground that 
though presentment at place of special 
acceptance alleged no demand and refosal 
was alleged, plaintiff signed judgment and 
supported. White v. Benson." 711, note 

POUNDAGE. 

See Sheriff. 

PRACTICE 

See Jury. Pleas and Pleading. 

Prisoners. 

* 

A prosecutor conducting his case in person, 
and who is to be examined as a witness in 
support of the indictment,! has no right to 
address the jury in the s®ne*manner as* 
counsel. The King on pro. of Mills v. Brice. 

* •* 352 

2. The motion for a criminal information 
must be made by the law officers of the 
crown, or by a barrister, and not by a pri¬ 
vate individual. Bex on Pros, of Hunt v.— 
&-Justices of LancashiA. 602 

3 H 


, PRISONERS. 

1. Where a defendant in cuAody of the mar¬ 
shal pleads to a declaration filed de bene esse, 
he is not entitled to his discharge under 
the rule of Court 5 W. & M. though no de¬ 
claration in chief is afterwards delivered 
within two Terms. Williams v. Scudamore. 

Page 386 

2 . In such Base no affidavit need be filed of 
the delivery of the declaration, id. ibid. & 
note. 

3. Where a declaration was delivered to a 

prisoner in gaol, indorsed with a notice to 
plead in eight days, and the defendant 
pleaded before declaration filed, it was held 
that the plaintiff could not sign judgment 
as for want of a plea. 386 (a) 

4. When a defendant renders in discharge of 
his bail after a declaration has been filed 
conditionally, and notice served upon him 
and rule to plead given, it is not necessary 
to deliver another declaration for the de¬ 
fendants custody. Thomson v. Carey. 7 20 

5. A prisoner discharged under the Lords’ 
Act was nllowcd to be retaken in execution 
for want of notice to the plaintiff, although 

- more than a ypar had elapsed since the 
time of his being discharged Gillan . v. Bart- 
let. 740 

PROCEDENDO. 

See Bail. Habeas Corpus. 

1. Where the rule for better bail was served on 
the Htli of January and bail did not justify 
until the 19th, held that the plaintiff’s pro¬ 
cedendo was regular. Davis v. Tuddvnhum. 

130 

2 . Procedendo cannot issue after service of 

the rule for the allowance of bail, on the 
ground that the plaintiff was called by a 
wrong name in the notice of bail; but the 
rule for tbe allowance should be first set 
aside. Rice v. Chambers. 575 

PROCESS. 

a 

See Amendment, 5—9. 

1 . 'In order to set aside the service of a writ 

in a wrong county, there must be a posi¬ 
tive affidavit shewing there could be no 
dispute as to the boundary.-v. Watters. 

9 14. Swiss v. iViUiams. 15 (rf) 

2. Court will set aside service of writ in 

wrong county if there be no dispute as to 
the boundaries. 15 (c). Alitor where 
donbt exists. 15 (rf) 

*3. Latitat served on 25th of January but not 
tested till 30th, on which day it was re¬ 
turnable, bad; but tbe objection waived, 
defendant’s attorney having written to 
plaintiff’s attorney on 28tb, undertaking 
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to appear, and receive declaration! Anon. | 
£ rage 129 ‘ 

4. Appearance cures irregularity in process. 

129 (a) 

5. Omission in ac etiani part of bill of Mid¬ 

dlesex of cause of action for which defend¬ 
ant is arrested on bailable procefis is irre¬ 
gular, and he cannot be holden to bail. 
Monroe v. Rowe. ( 171 

C. Testatum capias by original returnable at 
Westminster, instead of “ wheresoever,” 
held irregular, and Court refused to amend 
to prejudice of bail. Marsh r. Blackford. 

323 

7. Service of bill of Middlesex in St. Giles, 

Cripplcgate , sufficient, bring on confines of 
adjoining county, and at all events where 
the process was served on the 3d of May , 
and notice of declaration given on the 10th, 
application to Court to set aside proceed¬ 
ings on the 18th is out of time. EUis v. 
- 333 

8. Writ of execution taken out for too large 
a sum, in general only quashed for excess ; 
but where ca. sa. was indorsed to levy pe¬ 
nalty of warrant of attorney where a de¬ 
feazance only authorized execution for the 
arrears, the rule was madaabsolutc for set¬ 
ting aside execution in toto. 350 (a) 

9. An alias capias directed to the sheriff of 
' die city of Chester instead of the chamber- 

lain of the county Palatine, held irregu¬ 
lar, and may be set aside at the instance 
of the defendant, and the Court refused to 
allow an amendment. Bradshaw v. Danis. 

375 

10. Defendant will be discharged out of cus¬ 
tody where he is arrested on a latitat di¬ 
rected to the bailiff of borough of South¬ 
wark instead of sheriff of Surrey. 376, note 

11. Proceedings set aside where a writ direct¬ 

ed to the sheriff of Kent was served in the 
Cinque Ports. 376, note 

12. It is no ground of discharge that the de¬ 

fendant was arrested within the verge of 
the palace. ib. 

13. Held that killing a bailiff while attempt-* 

ing to execute a writ without a ntf t omittas, 
in an exclusive liberty, will not qpiount to 
murder. ib. 

14. The notice at the foot of*a bill of Middle¬ 

sex, specifying the day of the month on 
which the defendant is to appear, is regu¬ 
lar, though it omit to state the year. Hum¬ 
phries v. CulUngwood. 384r ' 

15. Held formerly, that the year in which the 
defendant is directed to appear, in a notice 
at the foot of common process, if stated at 
all, must be in letters, and not in figures. 

16. But it was afterwards hdd, that it is no 1 
irregularity to state the year in figures, 
though the day of the month must be set 
forth in words at length. Stebbing v. Hunt , 
BayUs v. Hall, and Anon. 385, note 


17. Where the Christian name of the defend* 

ant is omitted in a latitat, the proceedings 
arc irregular and will lie set aside on mo¬ 
tion, and there is no distinction between 
builablc and serviceable process; but where 
the rule nisi was moved for without costs, 
and the defendant received the writ with¬ 
out objection, the Court made the rule ab¬ 
solute without costs. Tomlin r. Preston and 
GiU. Page 397 

18. Bill of Middlesex and notice thereto, de¬ 

scribing the defendant as Mr. A. without 
stating his Christian name, irregular — 
v. Snow. ib. (a) 

19. Process, with the names of four defend¬ 

ants, one of them bring misnamed, may be 
served upon the three whose names arc 
right; and if the name of the other be 
afterwards altered, and the writ rescaled, 
it is good against all. Anon. ib. 

20. A bill of Middlesex returnable on Thurs¬ 

day next after Easter day, which was the 
day of the Asccension, is irregular, and the 
objection cannot be waived by the defend¬ 
ant ; but where the defendant had promis¬ 
ed to take no advantage, the Court set 
aside the proceedings without costs, and 
on the terms of no action being brought. 
Osborne v. Taylor. 400 

21. Notice to appear at the foot of common 

process, in .Which the defendant was call¬ 
ed James, when in the former part of the 
writ he was called William, held irregular, 
and the proceedings were set aside with 
costs. Harden V. Wood. 500 

See also 615 

22. Mistake in sheriff’s warrant does not 
invalidate the arrest, Williams v. Lewis. 

611 

23. Notice at the foot of common process, 

directing the defendant to appear on Friday 
the 6th of November , instead of Saturday 
the 6th of November, held irregular, anid 
the proceedings were set aside without 
dbsts. Abraham v. Noakes. 615 

84. Semb. that on account of irregularity in 
notice the service of the writ only, and 
not the writ, muBt be set aside. 616 

PROHIBITION. 

See Replevin. 

PROMISSORY NOTE. 

Where a testator gave in her life-time to the 
plaintiff a promissory note to pay him or 

' order “ on drinand the sum of 100/. for 
value received and his kindfiess tg me,” 
with a vefoal engagement on the part of 
the plaintiff that the note should not be 
demanded until after her death, it was 
held, in an action upon the note, that pa¬ 
rol evidence could not be received to shew 
that it was not given for a valuable con- 
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hYdfTation. ff’oodbridge v. Spooner et ux. 
executrix of Rebecca Bance. Page 661 

PROVISO, TRIAL BY. 

Defendant cannot try by proviso till plain 
tiff has been in default; issue being joined 
in the cause for the summqf assizes 1816, 
when it was not tried; and the cause hav¬ 
ing gone down to trial again at the sum¬ 
mer assizes 1818, upon a different issue, 
but not having been tried as intended by a 
special jury, neither party ehusing to pray 
a tales, held that defendant could not try 
by proviso. Smith v. Blundell. 226 

QUARTER SESSIONS. 

Sec Mandamus. Sessions. 

QUO WARRANTO. 

Quo warranto will not lie against a county 
treasurer to shew by what authority he 
holds the office, if lie has been de facta 
elected by the Justices in Quarter Sessions; 
nor mil a mandamus lie to the Justices in 
Sessions to make a new election of a coun¬ 
ty treasurer on the ground that one of the 
Justices who had voted at the election had 
not taken the qualification oath prescrib¬ 
ed by 18 G. 2. c. 20. prjor thereto; for 
the acts of the justice arc not void, al¬ 
though he may lie liable to penalties. Hex 
v. the Justices of Herefordshire, and the 
County Treasurer of the same Shire. 700 

RECORD OF NISI PRIUS. 

1. The Court will not grant a rule to set 
aside a verdict merely on the ground that 
the record of nisi prius varied from the 
issue, unless it appears that it varied also 
from the declaration. Doe v. Cotterell. 

2 77, and note (a) 

2. Setnble, that it is irregular, without leave 

of the Court or a Judge, to pass the re¬ 
cord differing in a material respect from 
the declaration and issue. id. ibid. 

3. Record of nisi prius ought to be transcrib¬ 
ed from the issue roll,* and to contain the 
pleadings and award of venire as in Issue 

book. ibid, note 

#• 

RELEASE. 

See Pleas and Pleading, 5, 6, 7. • 

REPLEVIN. * • 

1. Prohibition may be issued t& sheriff to re¬ 
strain him from proceeding in replevin suite 
under 11 Geo 2. c. 19, after expiration of* 
five days allowed by 2 W. & M. at. 1. c. 5. 
for replevying a distress, and after sale of 
such distress, where a person had acted 


for many years as clerk of replevins to se¬ 
veral! and had been recognized as Buch by 
present sheriff, but it <f d not appear that 
he hod been appointed to his office under 
stat. 1 & 2 P.SlM. c. 12. Court granted 
a prohibition to restrain sheriff from pro¬ 
ceeding in a suit where a replevin had been 
granted by such an officer. Griffiths v. Ste¬ 
phens. Page 196 

If goods remain unsold, tenant may re¬ 
plevy after the five days. 196 (a) 

REQUESTS, COURT OF. 

See Court of Requests. 

REVOCATION. 

See Arbitration and Award. 

SCIRE FACIAS. 

Where an ejectment had been brought and 
judgment recovered in 1798, and the term 
of the demise laid in the declaration had 
since expired, the Court refused to grant 
a rule for enlarging the term and issuing a 
scire facias, the possession having changed, 
and the person who was the owner having 
since died. ®oe v. Hendell. 535 

SECURITY FOR COSTS. 

Plaintiff having become bankrupt before 
plea pleaded, defendant obtained an order 
for giving security for costa, and after¬ 
wards pleaded bankruptcy; held tiiat plea 
could not be set aside, but that order for 
giving security for costs should be rescind¬ 
ed, the plaintiff to pay the costs of that 
application, and the defendant’s rule dis¬ 
charged. Minchin v. Hart. 215 

SERVICE. 

See Attachment. Bill of Exchange. 

Where a defendant cannot be found in order 
to serve him personally with a rule for 
taking out money deposited in the hands 
of the sheriff in lieu of bail, the Court 
will allow the service to be good, by 
leaving a copy of the rule at the defend¬ 
ant’s last place of abode, and sticking it 
up in the office. Peate v. Triscott. 675 
And'see 466, in notes. 170 

SERVICEABLE PROCESS. 

See Process, 9. 

SESSIONS. 

See Indictment. Jury. Justices. Le- 
vari Facias. Mandamus. 

1. Where the Court of Quarter Sessions con- 
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firmed an order of two justices for stopping 
up a highway without proof that tfae order 
was previously Inode at a special sessions, 
and an application was made to K. B. for 
a mandamus to enter continuances, the 
Court would not interfere, as the sessions 
had already decided upon a poipjt peculi¬ 
arly within their jurisdiction. The Kitig 
v. the Justices oft -■ Page lf>4 

2. The preparation of plans and maps for the 

purpose of carrying an inclosurc into‘efl'cct, 
is no evidence of an allotment under the 
act, which requires an appeal against an 
allotment to be made within six months 
after the cause of complaint has arisen, 
and it suffices to appeal within six months 
from the making of the conclusive allot¬ 
ment. The King v. the Justices of Mid¬ 
dlesex. 300 

3 . Where n defendant indicted at the Quarter 

Sessions for a conspiracy, had entered into 
insufficient recognizance to take his trial, 
held, that this Court on a removal by cer¬ 
tiorari might discharge them on motion 
and compel him to enter into better securi¬ 
ties. The King v. Hooper. 491 

4. The sheriff is bound cx officio to levy the 

fine imposed upon a defendant on a con¬ 
viction for a misdemeanour, and at all 
events, the writ of leoari facias is regular 
if it has been adopted on the part of the 
Crown. The King v. Woolfs. 583 

SET-OFF, 

1 . Where defendant (in this suit) had ob¬ 
tained judgment against plaintiff in C. F. 
for 12/. the latter having suffered judg¬ 
ment to go by default, though he had a 
claim against the defendant for 10/. which 
he neglected to set off in that action; he 
now brought an action in Iv. B. to recover 
that demand, and held, that as defendant 
had offered to allow plaintiff the 10/. he 
might obtain rule for judgment as in case 
of nonsuit, unless plaintiff would cither 
give a peremptory undertaking to try qj 
next sittings, or discontinue the action 
and pay costs. Chapman v. Drunning. 

178 

2 Where defendant has a set-off against the 
plaintiff, and does not appear at the trial, 
the plaintiff may either take a verdict for 
the whole sum he proves due, subject to be 
reduced to the sum due on the balance of v 1 
accounts, if the defendant will afterwards 
enter into a rule to bring no action for the 
set-off; or he may take a verdict for the 
smaller sum, with a special indorsement on 
the postca as a foundation for the Court to t 
stay proceedings if another action should 
be brought for the amount of the set-off. 

178, note 

3. An action bring brought for two sums of 


money, one of jvliich with costs the de¬ 
fendant offered to pay, which offer was 
refused, and then the money was paid into 
Court, and plaintiff took it out, finding 
that he could not support the other part 
of his demand, the Court granted a rule 
for the defendant to set off his costs in¬ 
curred aftci the offer to pay the smaller 
sum and costs against the plaintiff's costs 
up to that time. Janies v. Raggett. 

Page 471 

SHAM PLEAS. • 

See Pleading. 

SHERIFFS. 

See Attachment. Bail Bond. Irre¬ 
gularity. 

1. An attachment issued against sheriff for 
not bringing in the body, the sheriff hav¬ 
ing taken no bail bond from defendant, 
Court refused to set aside the attachment 
on affidavit of merits and payment of 
costs. The King v. Sheriffs of London. 

68 

2. Sheriff will not be allowed extra expences 
of summoning special jurors on account of 
their residing at distance from each other; 
and Court will grant a rule absolute for 
sheriff to r&und money received on this 
account, though he has actually expended 
all the money. Lane v. Sewell. 175 

3. Expences of summoning knights in real 
action not allowed in C. P. 175, note 

4. Expences of keeping possession under 

fieri facias cannot be recovered. ih. 

5. In Michaelmas Term Court ordered at¬ 

tachment against sheriff to stand as a secu¬ 
rity for debt and costs, the sheriff having 
had regular notice of the attachment. In 
Hilary Term he applied to discharge that 
part of the rule as to attachment becoming 
security, urging that he was no party to 
the rule; but Court held that application 
was too late. Leey. Cary. 180 

6. Where trial has been lost, attachment 

against sheriff must remain in office for 
plaintiff’s security. 180 (a) 

7* Attachment against sheriff regular where 
bail put in in wrong county; but Court di- 
■■ rected it to remain in the office. The 
King v. Sheriff of Middlesex. 237 

8. Where an attachment againt the sheriff 
was set aside on ground that principal had 

' surrendered; Mbcld that attachment should 
not remain as a security, though a trial 
had becn"iost. Nias v. Gray. 270 (a) 

9. But since held, that on setting aside pro¬ 

ceedings on bail bond when trial lost, the 
bond must stand as a security. Phillips 
v. Whitehead. 270 

10. Where a commission of bankrupt has is* 
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against a defendant, and his assignees 
claim the property, anfl plaintiff refuses to 
isdcinnify the sheriff, the Court will cn* 
large the time for sheriffs returning fieri 
facial till next Term, but there must be a 
rule to shew cause. Ledbury v. Smith, 

,, . . Pane 294 

11. At common law a sheriff has no right to 
take fees for execution of process. By 
stat. 23 Hen. 6. c. 9. a sheriff » entitled 
only to a fee of 4 d. for issuing his warrant 
to^irrcst on mesne process, though it may 
have been the practice to allow more in 
taxing costs. Hew v. Parsons. 295 

12. Action for money had and received lies 

to recover fees illegally demanded and 
paid to the sheriff, although indictment 
lies for extortion and fees so paid may be 
set off in action brought by sheriff. Dew v. 
Parsons, ib. 

13. Where on the return of crpi corpus the 
plaintiff brought an action against the she¬ 
riff for an escape, and recovered damages; 
held that he could not afterwards rule the 
sheriff to bring in the body with a view 
to proceed in the original action for costs. 
The King v. The Sheriff of Middlesex. 

393 

14* After suing out an attachment against 
the sheriff, the plaintiff cannot afterwards, 
whilst the attachment regains in force, 
take an assignment of the bail bond, in 
order to proceed thereon against the de¬ 
fendant or his bail. Cunningham v. Cham¬ 
bers. ' ' 394, note 

15. The plaintiff cannot proceed in the ori¬ 

ginal action after he has taken an assign¬ 
ment of the bail bond, and whilst he re¬ 
tains his right to sue upon it. ib. 

16. An action having been brought against 

the sheriff by the assignees of a bankrupt 
for taking goods after the bankruptcy on 
a writ issued out of C. P. in which Court 
time had been given to return the writ, 
this Court stud the proceedings untH an 
indemnity was given, on the terms of pay¬ 
ing over to the assignees the money levied 
and the costs of the action against the 
sheriff. Probinia v. Roberts. 57T 

17. Where money is pahnnto Court by the 

sheriff under the 43 G. 3. c, 46. s. 2. nei¬ 
ther the sheriff nor the officer of the Court 
is entitled -to poundage on the money 
being taken out of Court. Stewart v. 
Bracebridge. 529 ' 

18. Mistake in sheriffs warrant will not in¬ 
validate the arrest, rfilliams v. Lew*. 

• 611 
distringas 

issued against the sheriff, where the officer * 
has given time to the defendant, and the * 
plaintiff has acquiesced in the arrange¬ 
ment and received part of the money with¬ 
out the privity of the sheriff. The King 


19. llie Court will set aside *a 


v. Tim late Sheriff of London, hi a cause of 
Rustm v. Hatfield. 9 Page 613 

20. Appointing a spedar bailiff, or giving 
special directions to a particular bailiff, 
discharges the sheriff. Porter v. Viner. 

613, note 

21. Thtf'sheriff is discharged by the plain¬ 
tiffs appointidg a special bailiff and agent 
to manage the sale though the sheriff re¬ 
turned That he had sold and that he had 
paid the sum illegally deducted for tiiC 
auction, &c. PaUister v. Polluter. 

614, note 

22. The Court allowed fire days’ time to the 
sheriff to make his return to a fieri facias, 
on suggestion of a difficulty occasioned by 
a writ of extent having been afterwards is¬ 
sued at the suit of the Crown, but the rule 
for further time was granted on payment 
of costs. The King v. The Sheriff of Devon. 

643 

23. Where a writ of extent and a fieri /arias 

was issued against the goods of the de¬ 
fendant, tested on the same day, the Court 
refused to grant a writ of vend. exp. on the 
return to the fi. fa. Tlic King v. The 
Sheriff of Devon. . 643 

24. Where an«ttachment issued against the 
sheriff for not taking a*bail bond, the 
Court, uu motion of the defendant, re¬ 
fused to set aside the attachment on any 
terms, but upon an affidavit of merits they 
let him in to defend ordering the attach¬ 
ment to stand as a security. Affidavits 
sworn before a Justice of the Peace in 
Scotland, are admissible in a cause in this 
Court, if the handwriting of the Justice 
be authenticated. Tuntbull v. Morcton. 

721 

25. The Court will set aside a regular at¬ 

tachment against the sheriff, upon pay¬ 
ment of costs, on the production of an af¬ 
fidavit of merits by the defendant himself. 
Rex v. The Sheriff of Middlesex, in a 
cause of J/epper v. Levi. 722 

26. Attachment against the sheriff sot aside 

on the ground that the notice of excep¬ 
tion to bail was not entitled in the cause ; 
though the notice was served upon the 
defendant’s attorney at the same time with 
the declaration. Rex v. The Sheriff of 
Middlesex. 741 


SLANDER. 

Where the declaration stated that the de¬ 
fendant spoke these words of the plaintiff, 
"This is my umbrella and he stole it.” 
t Held, that this jvas not supported by 
proof of the words, " It is my umbrella 
and he stole it,” the umbrella not being 
present. Walters v. Mace. 508 
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SPECIAL JURY. £ 
sic Sheriff. 

1. The plaintiff Moved to set aside the special 

jury panel, on the ground that 26 of the 
persons named therein were retail trades¬ 
men, and therefore not entitled Vo the ad¬ 
dition of esquires; but Court refused to 
interfere, as the affidavit did got negative 
the qualification of the jurors excepted to. 
Fairtnan v. Ives. Page 85 

2. Method of striking a special jury. 85 (a) 

3. Court will not discharge rule for special 

jury, where there is sufficient reason to be¬ 
lieve that it is •material to defendant to 
have his case tried by a special jury. 
Cradock V. Davit. 176 

4. In C. P. rule for special jury is never dis¬ 
charged, but Judge at Nisi Prius will grqnt 
application to try cause in Term, unless 
proper conditions are consented to. 

176, note 

5. Rule for special jury must be served a 

reasonable time before trial, or cause may 
be tried by common jury. Gw v. Honey- 
man. 234 

6. But where ejectment by original was ap¬ 

pointed for .trial at the Sittings in Term, 
and defendant obtained a rule for a spe¬ 
cial jure, the Court held that he might do 
so, as the plaintiff could not have obtained 
judgment as of the present Term. Doe 
dem. Larimer r. Larimer. 236 . 

7. Where a cause was set down for the first 

Sittings in Term, but defendant obtained a 
rule for a special jury, the Ch. J. directed 
that the cause should be tried at the second 
Sittings, on a suggestion that the rule was 
obtained for delay, and the Court refused 
to discharge the rule for a special jury. 
Maltby v. Motet. 489 

8. The Court in bank will not give directions 
as to the order in which a special jure 
cause shall be taken at niti print, tough 
the special jury appears to have been ob¬ 
tained for delay. Anon. Hii. T. 1817. 

489, noto 

9. Where a rule for a special jun/ was ob¬ 
tained for delay, as where defendant plead¬ 
ed a sham plea, and at first offered to pay 
the Mil, and afterwards to give another 
bill, or cognovit, the Court discharged the 

. rule for a special jjiry. Anon. 490, note 

10. The rule for a special jury will not be ft 

discharged, nor any terms imposed, where* 
no delay appears, nor will it be presumed 
to have been obtained for delay, although 
defendant acknowledged the debt, if he 
was under a delusion produced by plain¬ 
tiff. Anon, ( ib. note* 

11. If there is an affidavit of merits in an¬ 
swer to a rale for discharging a special 
jury, the Court anil act upon it and will 
not try the merits upon this rule. Anon . 

ib. note 


12. Where a causAstood for trial at the se¬ 
cond Sittings in Term, and the defendant 
obtained a rule for a special jury, but con¬ 
fessed that it was for delay, and the cause 
was ordered to be set down for the third 
Sittings, and then the trial was further 
delayed on terms which the defendant 
never performed, and on this account the 
cause could not be tried till after Term, 
and the distringas would not be returnable 
till next Term; Held, that the plaintiff 
could not have a rule for judgment*as of 
the Term in which the cause ought to 
have been tried. Sermon v. liucknell. 534 

STATUTES. 

The 53 Geo. 3. c. 152. is a public act because 
it relates to a branch of the legislature, 
and therefore in an action founded on that 
statute at the suit of the High Bailiff of 
Westminster, to recover the expences of 
erecting hustings, &c. on the election of 
members of parliament, it is not necessary 
to produce an examined copy of the act. 
Morris v. Hunt. 453 

STET PROCESSUS. 

Plaintiff allowed to enter a stet processus on 
paying the costs of the application, on 
the groundwnat the defendant had become 
insolvent, although the rule for judgment 
as in case of a nonsuit, was discharged on 
his giving a peremptory undertaking, and 
the debt sought to be recovered was not 
included in the defendant’s schedule and 
notice of discharge under the Insolvent 
Act. Skein v. Carter. 738 

STOCK JOBBING. 

See Variance. 

Form of declaration and points as to va¬ 
riance, 60. See Variance. 

STRIKING OUT COUNTS. 

See Consolidation, and 709. 

1. In an action a bill of exchange by the 
payee against the acceptor, when the de¬ 
claration contains special counts on the 
bill with counts for work and labour and 
the money counts, and the particulars are 
confined to the cause of action on the bill, 
the Court wil^not grant a rale for striking 

, out the conynon counts if there be no 
complaint of vexation. Nfcfiot v. Wilton. 

r 448 

2. Where the declaration contains special 

counts for work and labour besides the 
general counts, the special counts may be 
struck out on motion if they appear unne¬ 
cessary, and.the rule was made absolute 
with costa where plaintiff was aa attorney. 
Anon, 449 (« 
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3. Counts cannot be strode out as superflu¬ 

ous unless they appear to be so on the 
face of the declaration. ff'iUkam v. 
Thompson. Pago 449 (a) 

4. The Court will not refer a declaration to 

the master to strike out superfluous counts, 
but they will on motion ordpr them to be 
struck out if they appear vexatious. Bag- 
ley v. Watkins. 450 

SUMMONS AND ORDER. 

See Affidavit to hold to Bail. 

1. A Judge's summons returnable before 

judgment is signed, operates as a stay of 
proceedings. Therefore, where the time 
to plead was not out till the 18th of Ja¬ 
nuary, and defendant took out a summons 
for further time, returnable at 11 in the 
morning, and the plaintiff signed judgment 
at 3 o’clock in the afternoon of the same 
day; held that the judgment was irregu¬ 
lar. Morris v. Hunt. 93 

2. Summons for further time to justify bail 
returnable before the original time has 
expired, operates as a stay of proceedings. 

93 (a) 

3. Parties may apply to Court to discharge 
order of Judge at chambers; but where 
plaintiff countermanded notice of trial, 
and obtained order to amend inducement 
in action of slander, on teAns of defend¬ 
ant having costs and imparlance. Court 
refused to rescind the order. James v. Kirk. 

246 

4. A Judge's order for the delivery of a bill 
of particulars docs not stay proceedings 
unless it is drawn up and served upon the 
plaintiff ’s Attorney. Wilson v. Hunt. 647 

TERM'S NOTICE. 

A Term’s notice is not necessary in case of 
of a trial by proviso after lapse of four 
Terms; nor on motion on judgment as in 
ease of a nonsuit. Theabatdv. Crkknure. 

317, and note 

TRESPASS, ACTION OF. 

See Irregularity. 

TRIAL. 

See Jury. Practice. 

1. Where second application is made to put ' 

off trial. Court will not compel defendant 
to pay money into Court,*or give security. 
Abraham t. Coates. 182 

2. Peremptory undertaking to try at the Sit¬ 

ings after Hilary Term, issue having been ■ 
joined in previous Easter Term, discharged < 
joa payment of costs of the motion, where 
trial was prevented by plaintiff’s attorney’s 
absconding. Bolcot v. Httghes, 279 


3. &«J^tliat such delay in proceeding to 

trial is a ground for reliving bail on their 
application; but the Court refused to dis¬ 
charge the bail at the instance of defend¬ 
ant. Page 279 

4. Where a cause stood for trial at the second 
Sitting! in Term, and the defendant ob¬ 
tained a rule for a special jury, but con¬ 
fessed tli^t it was for dAay, and the cause 
was ordered to be set down for the third 
Sittings, and then the trial was further 
delayed on terms which the defendant 
never performed, and on this account the 
cause could not be tried till after Term, 
and the distringas wonjd not be returnable 
till next Term; held, tlgat the plaintiff 
could not have a rule for judgment as of 
the Term in which the cause ought to 

,have been tried. Sermon v. BuckneU. 534 

5. When it is necessary to postpone a trial 
for the purpose of sending abroad to ex¬ 
amine witnesses under a commission, the 
Court will not put off the trial until they 
are examined, which is too indefinite, but 
to a definite period. M' Avdey v. Thorpe. 

685 

6. The Court will put off a trial in order to 
enable the defendant to apply for a com¬ 
mission for examining witnesses in Africa, 
on interrogatories, in order to support 

C * i of justification to a declaration for a 
, where it appears that the plaintiff 
has not promptly brought his action after 
the publication of the libel, and has been 
otherwise dilatory in bringing the cause to 
issue. id. ib. 

7. It is not necessary to swear to merits in 
order to put off a trial on account of the 
absence of a material witness; nor will 
the Court, in the first instance, impose 
the terms of paying money into Court. 
Codksan ▼. Simpson. 686, note 

8. The Court upon a second motion to put 
off a trial on the continued absence of a 
material witness will, if it thinks proper, 
enquire into the circumstances, and it is 
not a sufficient ground to put off the trial 
as of course. Anon. E. T. 1815. id. ib. 

9. Where a cause is removed by the defend¬ 
ant from an inferior court, and in the 
mean time a witness dies, on account of 
which the defendant applies to put off the 
trial, he must bijpg the money into 
Court as a condition of the postponement. 
Taylor v. OUkes. a 780 

10. An affidavit that a witness ** is not'likely 
to return till a particular day,” is insuffi¬ 
cient to ground a motion for putting off 
the trial till that day, and such a state¬ 
ment in the affidu.ut is equivalent to a 
positive assertion, that the witness is 
likely to return at the day mentioned 
therein. Anon. 730 
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piOVER. 

See fl’l.EADINC. 

VARIANCE. 

.Sr Affidavit to hold to Bail, 18, 11). 
Common. Conviction. CoptauuiiT. 
Pleas and Plevdinc.. ' 

i 

1. If a declaration on a bill ^exchange 

state that the bill was drawn at Dublin for 
a certain sum of money, without averring; 
that Dublin is in Ireland , or that the bill 
was given for Irish currency, it must be 
taken to mean that the bill was drawn for 
English money; and if it appear in evi¬ 
dence, that tli£ bill was drawn for Irish 
currency, the variance is fatal. Kearney 
v. King. 28 

2. Written securities must be stated in plead*- 
ing according to their legal effect, and it is 
not always sufficient to describe them in 
the words in which they are expressed, 

id. ib. 

3. Contract described as having been made 

for a certain number of bushels of corn, 
must be considered as a contract for that 
number of statute bushels.« 28 (a) 

4. Declaration bn a contract for not deliver¬ 

ing gum Senegal is supported by evidence 
of a contract fur rough gum Senegal, if it 
appear in evidence that all gum Senegal on 
its arrival in this country is called rough. 
Stiver v. Headline. 39 

5. In action on 7 Geo. 2, e. 8, s. 8. to re¬ 

cover penalties for stock-jobbing, aver¬ 
ment that contract to transfer stock was 
made for 27th February , is satisfied by 
proof of contract for settling day, that day 
being fixed for 27th February. Wiches v. 
Gordon. 60 

6. Contract to deliver from ship or ware¬ 

house; held that it may be described as 
contract to deliver generally, without spe¬ 
cifying places of delivery. 60 (a) 

7. Alternative contracts must be proved as 

laid. _ ib. 

8. It is a fatal variance to describe contract 

to deliver soil as a contract to denser soil 
or breeze. ib. 

9. Legal effect of contract is to be stated, 
and the precise words need not be used. 

61 (a), 67 

10. Declaration stating plaintiff to have been 

entitled to common of pasture in respect 
of-a'messuage and land, is established by 
proof of a right of common only in respect 
of land. 104 

VENUE. 

i * 

1. Court will not change venue from London 
to’ northern county in Hilary Term on 
motion of defendant without affidavit of 
merits. 14 


2. Court will not ch{jnge venue, unless affidn 

vit state what the cause of action is, or it 
appears,, by producing the declaration, 
that the cause of action is of such a nature 
as to enable defendant to change the ve¬ 
nue. Roseoe v. Delano. 57 

3. In K. B. rule for changing the venue is 

absolute in the first instance, but in C. P. 
is only a rule nisi. 57 («) 

4. In K. B. and C. P. rules for changing the 

venue are drawn up, “ on reading the de¬ 
claration." 5f (a) 

5. Affidavit to change tlie venue must state 
the cause of action. Fenwick V. Farrow. 

334 

6 . In an action on a bond the Court will 

change tlic venue from London to Northum- 
berlatulin Easter Term, on affidavit stating 
that all the defendant*^, witnesses lived 
there, on terms of withdrawing the plea 
von est factum. id. ib. 

7. Court will change the venue in an ac¬ 
tion on a bond on special ground laid. 

334 (a) 

8 . Where the venue has been changed by the 
defendant from London to Stafford, on the 
usual affidavit that the cause of action 
arose in Stafford, the Court will not bring 
back the venue to London on an affidavit 
that the cau|c of action arose partly in 
Stafford and partly in Worcesters and on an 
undertaking to give material evidence in 
one or other of those counties, if no facts 
are stated to show in what manner the 
conclusion is drawn, that the cause of 
action did in fact arise in one or other of 
those counties. Jones v. Perks. 376 

9. The plaintiff cannot bring back the vatue 
into the county in which it was first laid, 
without the usual undertaking to give ma¬ 
terial evidence in that county; nor can he 
change it into a third county. 377 (a) 

10. But in C. P. an application to change the 
wytue from A. to It. will be answered by 
an affidavit that the cause of action arose 
in C. and I)., the plaintiff undertaking to 

' give material evidence in one of those 
counties. ib. 

11. Merc hardshipmnd delay in being obliged 
to try a cause at Lancaster when all the 
plaintiff’s witnesses reside in London , is no 
ground for bringing back the venue to the 
latter place, unless the defendant is under 

. terms to take short notice of trial, and not 
assign error for, want of a special original, 
e Jones V. Dttuis « 691 

. VERDICT. 

*See Amendment, 2,3,19. Pleading, 38. 

Plaintiff may be compelled to take verdict 
specially, according to the proof. Rirketts 
V. Salwey, 108—115 
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WARRANT OF ATTORNEY. 


t 


1* By rule, East. 15 Car. 2. Reg. 2 no officer 
shall take from prisoner in his custody by 
arrest a warrant to acknowledge judg¬ 
ment, except in presence of defendant’s 
attorney, who must subscribe his name 
thereto. • Page 267 («) 

2. Same practice in C. P. by rule HiU 14 and 

15. Car. 2. Reg. 4. ib, 

3. In^K. B. no warrant to confess judgment 

is valid, unless executed in presence of and 
attested by. attorney named by defendant, 
but atiter in C. P. id. ib. 

4. But no attorney need be present where 

defendant is in custody under process of 
execution. 268 (a) 

5. Nor when warrant of attorney is given to 

a third person. id. ib. 

6 . A warrant of attorney will not be set aside 

on the ground that the defeasance only 
states the amount of the sum secured 
without noticing collateral securities. 
Sanson v. Goode. 311 

7. Affidavit to enter up judgment on an old 

warrant of attorney must positively state 
that party was seen and alive within the 
Term; and information and belief is not 
sufficient, though defendant purposely 
keeps out of the way.-v. Hobson. 314 

8 . Judgment cannot be entejed up on a joint 

warrant of attorney agaunt any of the 
makers, unless they are all proved to be 
alive within the Term. id. ib. 

9. Where warrant of attorney is above ten 
years old, leave must be obtained to enter 
up judgment; and when it is above twenty 
years, there must be a rule to shew cause. 

314 («) 

10. Affidavit in support of the rule must be 

entitled in the cause. 315 (a) 

11. Joint warrant of attorney cannot be en¬ 

tered up against the survivor of two persons 
by whom it is given; though when given 
to two persons, judgment may be enfpred 
by the survivor. ib. 

12. Judgment cannot be entered up against 

two defendants on a warrant of attorney 
purporting to be an authority to confess 
judgment against three persons, one of 
whom refused to execute; and judgment 
against the three was set aside, but with¬ 
out costs, and on termwof no action being 
brought. Harris v. Wade . 322 

13. The affidavit to enter up judgment on an , 

old warrant of attorney must state posi- * 
tively that defendant was#) to at some tiipe 
within the Term; stating that he was seen 
alife on the 5th of November, and that 
deponent “ verily believes him to be now 
living,” is not sufficient. Juliet v. Harper, * 
and o{her cases. 617, & n. 

14. An affidavit for entering up judgment on 

• 31 


an old warrant of attorney, that the party 
was qjivc on the 22d January ; the 23d, 
the first day of the Ten§ being Sunday, is 
not sufficient. Anon. ■ Page 617, n. 

15. An affidavit for judgment oh an old war¬ 
rant of attorney, must shew that the party . 
was (dive in full Term. Eylesx. Warren. 

* . id. ib. 

16. An affidavit for entering up judgment 

on an ol^ warrant of anorney, stating that 
the party was alive about ten days ago 
(the affidavit being sworn on the 23d of 
June, and the Term began on the 10th), ia 
insufficient. Hawkins v. Puniest . id. ib. 

1 Taunt, and Brod. 385 

17. An affidavit for entering up judgment on 
an old warrant of attorns, that the party 
was alive about seven days, ago (the affi¬ 
davit being made on the 18th of June, and 

• the Term beginning on the 10th,) is not 

sufficient. Anon. id. ib. 

18. Judgment catered up on an old warrant 
of attorney, on an affidavit that a letter 
had been received from the party dated in 
the Term. Anon. Hit, T. 1814, id. ib. 

19. On motion in Hilary Term to- enter up 
judgment on an old warrant of attorney, 
where the party is abroad, and there is only 
an affidavit ffiat he was ajjve np to a cer¬ 
tain time in Trinity Term; judgment 
granted as of that Term. Anon. 618, n. 

20. A rule nut only is granted in the first 
instance on amotion for entering up judg¬ 
ment on a warrant of attorney twenty- 
three years old. Anon. Hit. T, 1816. 

id. ib, 

21. Rule for entering up judgment on an old 

warrant of attorney absolute in the first 
instance, though given to secure payment 
after the death of the defendant’s father, 
this being different from a post obit secu¬ 
rity. A non. id. ib. 

22. Judgment cannot be entered up upon an 

old warrant of attorney without an affida¬ 
vit of the attesting witnesses, or an affi¬ 
davit verifying his hand writing. Jones 
V. Knight, 734 

23. Judgment cannot be entered up upon an 

old warrant of attorney without an affida¬ 
vit of the attesting witnesses to its due exe¬ 
cution, and the acknowledgment of the 
defendant docs not obviate the objection. 
But where the attesting witness is out of 
the jurisdiction of Jjic Court, an affidavit 
verifying his hand writing would be suffici¬ 
ent to found a motion for judgmeqj. Ap¬ 
pleton v. Bond. « 744 

24. A warrant of attorney under seal exe¬ 
cuted by one person for himself and his 
partner, in the absence of the latter, but 

* with his consent, fe a sufficient authority 
for signing judgment against both, ifwar- 
rant of attorney to confess judgment need 
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I&tbe under Val. Semb. abler aa to the 
authority to itiease error*. Britten. r. 
• ifeHgk and ‘MtH. Page 707 

jjj. Judgment entered up 6n a warrant of 
*v attorney set adds because one of the 
.parties was an infant at the time of the 
execution of it. Wtniv. Heathy 708 

witness' 

c 

Set Arrest aka Detainer, *5. C6gto, 
19. Trial, 5,6,7i 8. 

1. Defendant put off trial on term* that 
ness going abroad should be examined on 


Cdjfre, 


interrogatories; held that plaintiff baring 
detained the witness until trial after he 
had been examined on kitarregatories, End 
cross-examined by defends*!, was entitled 
to the costs of the detention, but that de¬ 
fendant was entitled to deduct hi* costs of 
cross-examining on interrogatories. Pat- 
. tenon v. jEvdns. Page 89 

ff. Depositions taken on witness's going 
abroad, cannot be given in evidence, if 
witness be in this country at time offtrial. 

(•) 

3, Expenses of detaining foreigners in this 
Country are allowed from day of writ sued 
out. 89,99, n. 









